REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 117

Septenber Term 1996

RANDALL CAMPBELL JENKI NS

NELLI E MADCOLYN JENKI NS

Harrel |,

Eyl er,

Al pert, Paul E. (retired,
speci al | y assi gned),

JJ.

Qpinion by Harrell, J.
Di ssenting Opinion by Al pert, J.

Fil ed: December 2, 1996



Thi s appeal stens froman action brought in the Crcuit Court
for Anne Arundel County (Cawood, J.) seeking a declaratory
judgnent. The parties are Randall Canpbell Jenkins (M. Jenkins or
appel l ant) and Nellie Madeline Jenkins (Ms. Jenkins or appellee).
M. Jenkins sought to have the trial court determ ne the percentage
of Ms. Jenkins's entitlenent to his federal pension pursuant to a
now di sputed stipulation and agreenent reached by the parties in
t heir divorce proceedings. The judge was persuaded that Ms.
Jenkins's position was correct. M. Jenkins, in his effort to
appeal that judgnent, has failed to note properly this appeal. W,
therefore, dismss! his appeal pursuant to M. Rule 8-602(a). See
also Biro v. Schonmbert, 285 M. 290, 402 A 2d 71 (1979) (noting
this Court's authority to dismss nostra sponte when appellate
jurisdiction is |acking).

The relevant portions of M. Rule 8-602(a)(3) permt the
Court, onits own initiative, to "dismss an appeal [if] the notice
of appeal was not filed wth the lower court within the tine
prescribed by [MI.] Rule 8-202 . . . ." M. Rule 8-202 dictates
t hat, absent a post-judgnment notion, "the notice of appeal shall be

filed within 30 days after the entry of the judgnent or order from

! Both parties briefed only the substantive nerits of the
i ssues sought by themto be decided on appeal. Prior to the day
of oral argunent, our clerk's office, at the panel's request,
infornmed the parties that we wi shed themto address the
tinmeliness of the notice of appeal. Both parties accepted that
i nvitation.



whi ch the appeal is taken." (Enphasis added). M. Rule 8-202
clearly contenplates that the notice of appeal may be filed only
after the entry of judgnent.
| SSUES
As noted supra, the issues decided by this Court were not

initiated by either party on appeal? Instead, we shall address
only the follow ng questions:

. Did the filing of M. Jenkins's notice of

appeal predate the entry of final judgment,

i.e., was the appeal prematurely taken?

1. If M. Jenkins's notice of appeal was

premat ur e, is his appeal saved by the

provi sions of Ml. Rule 8-602(d)?

I11. If M. Jenkins's notice of appeal was

premat ur e, is his appeal saved by the

provi sions of Ml. Rule 8-602(e)(1)(D)?

FACTS
After a 13 Cctober 1995 trial on the nmerits, Judge Cawood | eft

t he bench w thout issuing an opinion, ruling, or judgnent. The
transcript of the judge's comments, at the conclusion of the
parties' closing argunents, clearly indicates that neither a

j udgnment nor an opinion was rendered in open court. The | udge

st at ed:

2 Appel l ant sought to have this Court decide whether the
trial court erred in holding that the stipulation between the
parties entitled the appellee to one-half of the marital portion
of appellant's entire pension. Additionally, appellant sought
review of the trial judge's decision to allow an interpretive
letter witten by appellant's attorney into evidence.
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| " ve been going through this |anguage [of the
agreenent] about eight tines while sonme of
this testinony has been going on, and |I'm
going to go through it a few nore tines to
determ ne exactly what [the parties] neant
because as | said its not changing anything.
It’s sinply the [c]ourt determ ning what they
meant. . . . So we'll take it under
advi senment and try to figure out what | think
based on all of the evidence |I've heard .

and then we'll have an opinion on that and
declare what it is . . . which formula to
apply here, so that's what we'l| do.

(Enphasi s added).

On 24 Cctober 1995, the trial judge issued a witten opinion,
copies of which were apparently sent to counsel. The final
paragraph of his opinion stated that "[c]ounsel shall prepare an
appropriate declaratory judgnent and, if necessary, an order in the
nature of a QDRCG." The opinion was entered on the docket on 27
October 1995 wth notice that "an appropriate declaratory
j udgnent," prepared by counsel, would follow. On 8 Novenber 1995,
M. Jenkins filed his "Order for Appeal" that notified the clerk of

his intention to ". . . prosecute an appeal of the Opinion rendered

8 (QDRO s or Qualified Donmestic Relations Orders are orders
of a domestic relations court that come under an exception to the
spendt hrift provisions of ERI SA (Enpl oyee Retirenent |ncone
Security Act, 29 U S.C. 88 1001-1461). The ERI SA provi sions
generally prevent the assignnment or distribution of the proceeds
of an ERISA qualified plan to third parties. A donestic
relations order neeting certain qualifications (hence the QDRO
nmoni ker) for support or distribution of property may, however,
require the allocation of all or part of a plan participant's
benefits to an alternate payee. Use of this ERI SA exception
allows state trial courts effectively to alter title to otherw se
unt ouchabl e pensi on plans w thout violating federal |aw.
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inthis case . . . on [24 Cctober 1995] . . . ." On 21 Novenber
1995, Judge Cawood corrected, by interlineation, a non-substantive
typographical error in his witten opinion.

On or about 23 January 1996, the attorney for Ms. Jenkins
mai |l ed to Judge Cawood, with a copy to opposing counsel, a proposed
order enbodying the requisite declaratory judgnent and QDRO
aspects. In a cover letter, Ms. Jenkins's attorney clainmed that
counsel for M. Jenkins, having reviewed the proposed order
previously, declined to sign it because of the pending appeal. M.
Jenkins's attorney apparently did not dispute that the proposed
order confornmed to the judge's witten opinion and the directives
contained therein. The judge signed the order on 31 January 1996

and it was docketed on 9 February 1996.

ANALYSI S

In his Order for Appeal, M. Jenkins infornmed the clerk that
"[t]he Plaintiff, Randall Canpbell Jenkins, wll prosecute an
appeal of the Opinion rendered in the case by The Honorable, Janes
C. Cawood, Jr., presiding. The Opinion was signed [24 Cctober
1995] (copy attached). Please docket this appeal and transmt the
record accordingly to the Court of Special Appeals.” (Enphasis

added.) Appended to the Order for Appeal was a certificate of



service to opposing counsel and a copy of the 24 Cctober 1995
opi ni on.

We do not base our decision upon the | anguage in the Oder for
Appeal which purports to appeal the opinion of the court. Wthout
regard to the text of the order for appeal, we are required to
accept it if tinely filed. Institutional Mgt. Corp. v. Cutler
Comput er Concepts, Inc., 294 MI. 626, 630-31, 451 A 2d 1224 (1982);
Shipp v. Autoville Ltd. 23 MI. App. 555, 559, 328 A 2d 349 (1974),
cert. denied, 274 Md. 725 (1975). M. Jenkins, however, did not
fileinatinmly manner. Had he filed the sane "Order for Appeal™
during the proper period, we would be conpelled to accept it as
conferring appellate jurisdiction, even though it purports to
appeal the opinion and not a judgnent.

In Maryland, and nost other jurisdictions, generally only
final judgnments are appeal able.* W conclude that M. Jenkins's
notice of appeal was filed before a final judgnent was entered.
Because it was filed before entry of final judgnent, we nust
i nstead consider the Order for Appeal premature and continue our
analysis of its propriety.

The longstanding rule in this State deens the existence of a

final judgnment as a jurisdictional fact prerequisite to the

4 There are several exceptions to the general final
judgnent rule in Maryland. Certain non-final orders are
appeal abl e addressing interlocutory appeals, collateral orders,
and judgnents certified pursuant to Ml. Rule 2-602. None of
t hese exceptions are relevant to our analysis in this case.
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viability of an appeal. E. g., Estep v. Georgetown Leather Design,
320 Mmd. 277, 283, 577 A.2d 78 (1990) (determ ning that an order or
judgnent is not appealable unless it is final); Institutional
Managenent, 294 Mi. at 629; Eastgate Assocs. v. Apper, 276 Ml. 698,
700, 350 A 2d 661, 663 (1976); Board of Liquor Commrs v.
Handel man, 212 MJ. 152, 129 A 2d 78 (1956); Wegefarth v. Wi ssner,
132 Md. 595, 106 A 854 (1918); Phillips v. Pearson, 27 M. 242
(1867). The date of entry of a final judgnent, under Ml. Rule 8-
2025 fixes the post-judgnment schedule for the filing of certain
docunents, including the notice of appeal.

M. Jenkins argues that the 24 Cctober 1995 opinion was a
final, appeal able judgrment when it was entered on the docket on 27
Cct ober 1995. If this were the case, his notice of appeal would

have been tinely. M. Jenkins contends that the opinion |eft

5 This rule, controlling the tinmeliness of appeals, states
in relevant part:

Rul e 8-202. NOTI CE OF APPEAL - TI MES FOR
FI LI NG

(a) Generally. - Except as otherw se provided
inthis rule or by law, the notice of appeal
shall be filed wthin 30 days after entry of
t he judgnent or order from which the appeal

i s taken.

(f) Date of Entry - "Entry" as used in this
rule occurs on the day when the clerk of the
| oner court first makes a record in witing

of the judgnent, notice, or order . . . on a
docket . . . and records the actual date of
the entry.



nothing for the trial court to do and, therefore, was final. The
pi votal case on the issue of finality of judgnment, when additi onal
trial court action is expressly contenplated, is Rohrbeck wv.
Rohr beck, 318 M. 28, 566 A 2d 481 (1989). The Court of Appeals,
in Rohrbeck, clarified the final judgnment requirenent and the
effect of contenplated trial court actions.

The Rohrbeck trial court entered a "Judgnent of Absolute
Di vorce" on 13 June 1988. The judge's order granted the wife a
di vorce, awarded her custody of the parties' child, and reserved
for future determnation other issues raised in the pleadings
These additional issues were tried before another judge, who issued
an oral decision from the bench on 13 July 1988. Her deci sion
purported to be final except that she anticipated the subsequent
i ssuance of one or nore Qualified Donestic Relations Orders®

(QRO s or Quadros).

The question raised in Rohrbeck was whether the QDRO s were

6 The Rohrbeck Court anal yzed the effect of contenpl ated
Qualified Donestic Relations Orders (QDRO s or Quadros) on the
finality of the primary judgnent. A QDRO can be used either as
an enforcenent nmechanismcollateral to the prinmary judgnent or as
an integral part of the judgnent. This chanel eon characteristic
of QDRO s provided a suitable vehicle for the Court to
di stingui sh between coll ateral orders and non-coll ateral orders
and their effect on the finality of judgment.

In the instant case, the intricacies of QDRO s are not
relevant. What is inportant is the notion, clearly expressed in
Rohr beck, that when a judge's decision or opinion indicates that
a witten order is to follow, there can be no final judgnment
unl ess the anticipated witten order is collateral to the primary
j udgnent .



collateral to or an integral part of the primary judgnment. The
Court concluded that the character of QDRO s depends upon the
ci rcunstances in which they prove necessary. In many instances, a
QRO is issued after judgnent as an enforcenment tool to effectuate
t he di sposition of property under M. Fam Law Code Ann. § 8-205.
There are ot her circunstances when the need for a QDRO may not be
apparent at the time of final judgnent. |In such cases, a QPROis
coll ateral and not necessary to a final judgnent.

In the Rohrbeck case, however, the judge, throughout her
remarks, made it clear that she contenplated the entry of QDRO s
before the judgnent would becone final. Her opinion stated, in
part:

Madam d erk, | amgoing to try and tell you to

enter judgnent when | get to these because

this is going to be the final judgnent in this

case with the one exception, and that is to

the extent there are quadros [@RO s], | would

like to have the order that you both have

agreed to on ny desk on Monday so that | can

sign the order on the quadros.

All right. I wll try to clue you, Mdam

Cl erk, when you need to enter a judgnent.
Rohr beck, 318 MI. at 37 (enphasis in original). The judge foll owed
this statement with an order regarding custody of the child,
establishing a visitation schedule, awarding counsel fees,
distributing marital property, and determning the parties' alinony
and support obligations. During the requisite marital property

anal ysis, the judge determned that certain portions of the

husband's property would be subject to QDRO s and that she would
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"specify what they would be afterward.” The parties orally
evi denced an understanding that a witten order enconpassing the
deci sion of the court and proposed QRO s would be presented for
the judge's signature. No witten order reflecting the judge's
oral pronouncenent was ever presented, signed, or docketed.

On 26 August 1988, Ms. Rohrbeck presented several proposed
QRO s to the judge for approval. The judge, citing a |ack of
jurisdiction, refused to consider the proposed QRO s. She
determned that final judgnment was entered on 13 July 1988 when her
oral opinion was entered in the docket. The judge opined that
because nore than 30 days had passed between her purported 13 July
1988 final judgnent and the subm ssion of the proposed QDRO s,
under Mi. Rule 2-601, the circuit court could not exercise further
jurisdiction over the matter. Ms. Rohrbeck unsuccessfully urged
that final judgnment had not been entered on 13 July 1988. Her
appeal to this Court followed, but the Court of Appeals granted
certiorari before we could decide it.

The Court recognized that QDRO s may be collateral to, or an
integral part of, a judgnment depending on the circunstances. Wen
a judge specifically contenplates the issuance of a QRO before
allowing a judgnent to be finalized, the QODROis an integral part
of the judgnment wthout which there can be no final judgment.
Under the rule set forth in Rohrbeck, when the trial judge

contenpl ates any additional non-collateral action before entry of



final judgnent, there can be no final judgnent absent the
antici pated action.

In order for that nonment of final judgnment to arrive, the
judge's order nust 1) be intended as an unqualified and fina
di sposition of the matter in controversy, 2) adjudicate all clains
entirely unless certified pursuant to Ml. Rule 2-602(b)’, and 3)
the clerk nust nmake a proper record of the judgnent. E.g.,
Rohr beck v. Rohrbeck, 318 Md. at 41; Stephenson v. Goins, 99 M.
App. 220, 636 A 2d 481, cert. denied, 335 M. 229, 643 A 2d 384
(1994); Figgie Int'l, Inc. v. Tognocchi, 96 MI. App. 228, 624 A 2d
1285, cert. denied, 332 MiI. 381, 631 A 2d 451 (1993). The 13 July
1988 Rohrbeck order and the trial court's 24 Cctober 1995 opinion
in the instant case were both entered on the docket and essentially
adj udicated all clains between the parties. Bot h, however,

contenplated further action by the trial court. The Rohrbeck order

" This rule allows certain "partial" judgnents to be
appeal ed under special circunstances.

Rul e 2-602. JUDGVENTS NOT DI SPOSI NG OF ENTI RE
ACTI ON

. . . (b) Wen Allowed - If the [trial] court
expressly determnes in a witten order that
there is no just reason for delay, it may
direct in the order the entry of a final
j udgnent :

(1) as to one or nore but fewer than al
of the clains or parties; or

(2) pursuant to [MI.] Rule 2-501(e)(3),
for sone but less than all of the anount
requested in a claimseeking noney relief
only.
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contenpl ated additional action, i.e. approval of proposed non-
collateral QDRO s, before judgnent would be final. Simlarly, the
opinion in the instant matter contenplated court approval of a
witten judgnent and possibly a QDRO Nei ther action was the
final, unqualified disposition of the matter in controversy and,
therefore, neither could be the final judgnent.

When a witten or oral opinion indicates that a witten

enbodi rent of the judgment will follow, the opinion cannot be a
final, wunqualified disposition. It is not ripe, therefore, for
appeal . The question of whether the trial court intended its order

or ruling to be "unqualified" has surfaced on nunmerous occasi ons.
Historically, the Court based its determ nation on whether there
was "any contenplation that a further order [was to] be issued or
that anything nore [was to] be done"”. Rohrbeck, 318 Ml. at 41-42,
(insertions in original) (quoting Wal bert v. Wl bert, 310 Md. 657,
661, 531 A 2d 291, 293 (1987)); Doehring v. Wagner, 311 M. 272,
275, 533 A 2d 1300, 1301-02 (1987). The Court in Rohrbeck
el uci dated the anal ysis we nust follow

Lest there be any lingering questions about
the matter, we now nake clear that, whenever
the court, whether in a witten opinion or in
remarks from the bench, indicates that a
witten order enbodying the decision is to
follow, a final judgnment does not arise prior
to signing and filing of the anticipated order
unless (1) the court subsequently deci des not
to require the order and directs entry of
judgment in sone other appropriate manner or
(2) the order is intended to be collateral to
t he judgnent.
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Rohr beck, 318 Mi. at 42. (Oher jurisdictions are in accord. See,
e.g., Forenost Sales Pronotions, Inc. v. Drector, Bureau of
Al cohol, Tobacco, & Firearns, 812 F.2d 1044 (7th GCr. 1987)
(holding that litigants cannot appeal fromjudge's statenent that
he intends to enter judgnent); Fox v. Fox, 273 P.2d 585 (Cal. D st.
Ct. App. 1954) (deciding no appeal nmay lie froman opinion or nere
menorandum the clear intent of which is to authorize a future
witten order or judgnent); Stoernmer v. Edgar, 456 N E. 2d 701
(rrr. App. C@. 1983) (dismssing appeal where trial court's
menor andum of deci sion indicated that final decision would foll ow).
Contra Casino, Inc. v. Kugeares, 354 So. 2d 936 (Fla. Dist. Ct.
App. 1983) (all ow ng appeal fromjudgnent that nade all necessary
findings but clearly envisioned future final order if that order is
actual |y subsequently rendered and di sposes of all disputes between
all parties).

Simlarly, in Pophamv. State Farm Mit. Ins. Co., 333 Ml. 136,
143, 634 A 2d 28 (1993), the Court concluded that "when [the trial
court] ruled orally, [it] contenplated, and so advised counsel,
that it would sign an order, enbodying that ruling, to be submtted
by . . . counsel. dearly, the oral ruling was not, and coul d not
be, a final judgnment." This is the same rule set forth in Rohrbeck
and is also the rule that applies in the instant case. The trial
judge plainly indicated in his witten opinion that a witten

judgnment would follow Consequently, there can be no final
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j udgnment absent either a subsequent determnation by the tria
judge that the witten order was not required or sone indication
that the prospective witten order was collateral to the judgment.

In the case sub judice, there was no i ndependent determ nation
that a witten order was not required. Additionally, 1like
Rohr beck, the witten judgnent contenplated at the tine of the
judge's opinion was not collateral to the judgnent. It was, after
all, to be the full enbodi nent of the judge's opinion. It dealt
not with collateral issues, but with the entire matter before the
court.® There could be, therefore, no final judgnent until the
written judgnent, contenplated by the 24 October 1995 opinion, was
signed and fil ed.

Qur decision is consistent wwth the doctrine that there can be

no appeal fromthe opinion of a trial court not enbodied in a final

8 The opinion issued by the trial judge set forth the basis
for his reasoning. It did not, however, dictate the final
di sposition of the matter. This was the contenplated role of the
witten judgnment that was ultimately filed and whi ch di sposed of
the entire matter. Additionally, we note that M. Jenkins sought
declaratory relief. In any declaratory action, no judgnent can
be final that does not declare the rights of the parties. 1In the
i nstant case, the judge made no declaration of rights in his 24
Cct ober 1995 opinion. Hi's 31 January 1996 order, however, did
set forth the rights and responsibilities of the parties. The
judge ordered, inter alia, that the relief in appellee's Counter-
Compl aint be granted, the relief requested in appellant's
Conpl ai nt be denied, the appellee was entitled to a specific
portion of appellant's plan benefits, the plan adm ni strator was
required to disburse nonies under the plan to appellee, and the
trial court retained continuing jurisdiction over the matter in
order to ensure that the order continued to neet the requirenents
of a QDRO. Certainly, a judgnent enconpassing these issues
cannot be deened coll ateral.
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judgnent. E. g., Popham 333 Mi. at 144; duckstern v. Sutton, 319
Md. 634, 650, 574 A 2d 898, cert. denied, 498 U 'S. 950 (1990);
Billman v. Maryland Deposit Ins. Fund, 312 M. 128, 132, 538 A 2d
1300 (1987); Doehring, 311 Md. at 274. An appeal nust be froma
judgment and not the opinion of the circuit court. Fast Bearing
Co. v. Precision Dev. Co., 185 M. 288, 44 A 2d 735 (1945);
Sout hcoast Builders, Inc. v. Potter Heating & Elec., Inc., 94 M.
App. 160, 166 n.5, 616 A 2d 441 (1992). Odinarily, an opinion is
not considered a part of the judgnent. The 24 COctober 1995 opi ni on
was not a judgnment and could not, therefore, be the subject of an
appeal .

Simlarly, our decision in the instant case is consistent with
Waller v. Maryland Nat'l Bank, 332 M. 375, 377-80, 631 A 2d 447
(1993) (per curian). In Waller, the Court reasoned that the trial
judge's intent as to the finality of the judgnment controls.
Wt hout a proper docket entry, however, the judgnment cannot becone
final. The Waller trial judge entered a judgnent disposing of all
i ssues before the court. H s action was intended to be the final,
unqualified disposition of the matter. The clerk, however,
m stakenly indicated on the docket that the judgnment was not final
and that a witten order would follow. The judgnent could not,

t herefore, becone final until the clerk corrected the docket entry.
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Wal ler offers no relief to appellant® In the instant case,
it was not the clerk's mstake, but the trial judge's reservation
of final judgnent until a later tinme, that prevented the 24 Cctober
1995 opinion frombecom ng a final judgment. Although the Valler
trial court intended the matter to be conpletely resolved, the
trial courts in both Rohrbeck and the instant case, as clearly
evi denced by their opinions, harbored no final intent.

Most recently, the Court of Appeals visited the final judgnent
rule in Board of Liquor License Commirs v. Fells Point Cafe, Inc.,
M., A2d _ (1996) (No. 128, Septenber Term 1995)
(Slip op. filed 13 Novenber 1996). In that case, the parties
disputed the tinely filing of a notice of appeal because the trial
judge issued a witten nenorandum and order after an appeal was
noted froma prior order. This case further illustrates the final
judgment requirenents and supports our determ nation that the 24
Cctober 1995 opinion, in the instant case, was not a final,
appeal abl e judgnent.

In Fells Point Cafe, liquor |icensees sought judicial review
and obtained a stay of the Baltinore City Board of Liquor License
Comm ssioner's decision to limt the hours of operation of

activities in their establishnent. A hearing was held on 15 My

 Appellant also asserted that footnote 2 in Waller
authorized this Court's jurisdiction in the instant case under
Mi. Rule 8-602(d). As we shall discuss infra, neither the Waller
footnote nor the text of the Rule save appellant's appeal from
di sm ssal
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1995 during which the judge stated that "the decision of the .
Comm ssioners is hereby reversed . . . ." The judge asked counsel
to prepare an order to that effect. This order was prepared and
was signed on 17 May 1995. The order stated that the decision of
t he Board was "REVERSED for the reasons articulated by the Court in
its oral ruling from the bench and in the Court's Menorandum
Opi nion attached hereto". No nenorandum opi ni on, however, was
attached. The order was docketed that same day. The entry read
"ORDER OF COURT THAT THE DECI SI ON OF THE BOARD | S REVERSED; COSTS
TO BE PAID BY RESPONDENTS . . . ." Wthin 10 days of that docket
entry, the Board and other interested parties filed notions to
reconsider. The judge held a notions hearing on 16 June 1995, the
sanme day the Board filed its notice of appeal. On 19 July 1995,
the Judge filed a Menorandum Deci sion and Order that restated his
conclusions and inplicitly disposed of the outstanding notions to
reconsi der.

The licensees argued that the appeal should be dismssed
because the judge's 19 July Menorandum Decision and O der
constituted the final judgment. Therefore, they asserted the 16
June notice of appeal was premature. As previously shown, in order
for a final judgnment to exist the court nmust intend its action to
be the final, unqualified disposition of the matter, it nust
adjudicate all clains against all parties, and the clerk nust nake

a proper record. Rohrbeck, 318 Mi. at 41. 1In Fells Point Cafe,

16



t he question was whether the judge's 17 May 1995 Order could have
been final considering his subsequent issuance of a nenorandum
deci sion and order. The Licensees argued that because M. Ann
Code art. 2B, 8 16-101(e)(4)(i) ("If the court reverses the action
of the local licensing board it shall file with the papers a
witten statenent of the reasons") requires a supporting witten
statenent, the Judge's action could not becone final until such
statenent was issued and docketed. They assert that the judge's
Menor andum Deci sion and Order served as the statutorily mandated
witten statenent.

The Court determined that, under the particular facts and
circunstances of that case, the judge's initial order from the
bench and the witten order docketed two days |ater were intended
to serve as the final, unqualified disposition of the matter. The
Court cited nunmerous instances from the record where the trial
court indicated that it had fully adjudicated the issues submtted
for its determnation by no later than 17 May. Fells Point Cafe,
M. at _ (Slip Q. at 9). Additionally, the Court concl uded
that the judge's comments on the record on 15 May satisfied the
statutory witten statenent requirenent. Id. at _ (Slip Op. at
11); Smith v. State, 306 Ml. 1, 11, 506 A 2d 1165, 1170 (1986);
Thomas v. State, 99 M. App. 47, 635 A 2d 71, cert. denied, 334 M.
632, 640 A 2d 1133 (1994).

The Court further determned that the witten statenent was

17



not required for finality of the judgnent. Essentially, the
judge's intent that the order be final controls under the rule set
forth in Rohrbeck. The judge's comrents on the record and the
clerk's 17 May 1995 docket entry are evidence of this final intent.
The Court concluded that the 17 May 1995 order was intended to be
final, disposed of all issues before the court, was properly
entered on the docket, and was, therefore, a final judgnent.?

In the instant case, on the other hand, the trial judge's 24
Cct ober 1995 opinion |lacked the intended finality of the 17 My
1995 Fells Point Cafe order. W conclude that there was no final
judgnent until the 31 January 1996 written judgenent, contenpl ated
by the 24 COctober 1995 opinion, was filed on 9 February 1996.
Therefore, M. Jenkins's Order for Appeal, filed on 8 Novenber 1995
and before final judgnent, was prenature.

Premature notices of appeal are generally of no force and
effect. Makovi v. Sherwn-WIllianms Co., 311 Md. 278, 283, 533 A 2d
1303 (1987); accord Plains & Prairie Inplenents v. Ag-Managenent &
Ass'n, 794 P.2d 332 (Mont. 1990); Rust v. Cark County Sch. Dist.,

747 P.2d 1380 (Nev. 1987); Evans v. Wlson, 776 S.W2d 939 (Tenn.

10 The effect of a notice of appeal filed prior to the
wi thdrawl or disposition of MI. Rule 2-532, 2-533, or 2-534
motion tinmely filed by the appealing party was addressed in
Edsall v. Anne Arundel County, 332 Mi. 502, 632 A 2d 763 (1993);
see al so, Board of Liquor License Coormirs v. Fells Point Cafe,
Inc., ™. _ ,  A2d __ (1996) (No. 128, Septenber Term
1995) (Slip op. filed 13 Novenber 1996). The effect of such a
nmotion filed by the non-appealing party on the validity of the
noti ce of appeal remains uncertain.
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1989); contra LaShay v. Departnment of Social & Rehabilitation
Services, 625 A 2d 224 (Vvt. 1993) (holding that premature appeals
are effective under a schene of appellate rules very simlar to
Fed. R App. P. 4 and different from Maryland's rules). They have
no effect because premature appeals are a jurisdictional defect.
Sapero & Sapero v. Bel Air Plunbing & Heating Contractors, 41 M.
App. 251, 261, 396 A 2d 317 (1979). We nmay not confer appellate
jurisdiction on our own initiative.

We acknow edge that dismssing this appeal is a harsh neasure
and essentially |l eaves M. Jenkins w thout an avenue of redress for
the trial court's alleged error. The results, however seem ngly
i nequi tabl e, are necessary (perhaps quixotically) to pronote the
judicial systems interest in finality of judgment and confidence
in the judicial disposition of disputes. The policy underlying the
final judgnent doctrine is conmpelling. It is, therefore, strictly
enf or ced.

The final judgnment doctrine is based on the
theory that pieceneal appeals are oppressive
and costly, and that optinmal appellate review
is achieved by allow ng appeals only after the
entire action is resolved in the trial court.
The underlying purposes of requiring a final

judgnent for appealability is to avoid
constant disruption of the trial process, to
prevent appellate courts from considering
issues that may be addressed later in tria

and to pronote efficiency. . . . The
requirement of finality is thus not a nere
technicality, but is an inportant factor in

mai ntaining a snoothly functioning judicial
system
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4 Am Jur. 2d, Appellate Review 8§ 86 (1995 & Supp. 1996). e
concede that strict conpliance with the doctrine may result in
unfair results in individual cases. W nust endeavor, however, to
preserve the integrity of the judicial system by naintaining the

finality of judgments for the aggregate of cases.

|

The trend, in Miryland and nationally, is to renove the
technical hurdles that sonmetines frustrate access to courts. One
such hurdle is created by strict application of the final judgnent
rule. Some states have relaxed the rule's strict application. For
exanple, some courts have held that a docunent, although not
technically conformng to the final judgnment requirenent, my
nevertheless justify an appeal when the litigants considered the
docunent to be a final judgnent and they took action consistent
wWith their common m sconception. Wndham Community Menorial Hosp.
v. Cty of WIlimantic, 348 A 2d 651 (Conn. 1974); Burton v.
Mel l on, 154 P.2d 108 (Kan. 1945). At |east one jurisdiction has
found that appellee's failure to nove for dismssal waived the
prematurity defect. Wndham supra.

We can see no conpelling reason for adopting a simlar rule.
Such a hol di ng woul d contravene the clear |anguage of Ml. Rule 8-
602(a) specifically authorizing appellate courts to nove for

dismssal on their own notion. Additionally, allowng the parties
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to bind the appellate courts to review a matter essentially permts
the litigants to confer appellate jurisdiction by agreenent. This
woul d directly contradict prior holdings forbidding conferral of
appel l ate jurisdiction by consent of the parties. Lewis v. Lew s,
290 Md. 175, 179, 428 A 2d 454 (1981).

Many states, including Maryl and, have promul gated exceptions
legitimating premature appeals in limted circunstances. |n many
jurisdictions, when an appellate court is authorized to correct the
defect of prematurity, the only period covered by the exception is
bet ween t he announcenent of the appeal able judgnent and its entry
on the docket. The period before the announcenent of the
appeal abl e judgnent is not generally afforded protection. See
e.g., Bank of Honolulu v. Davids, 709 P.2d 613 (Haw. C. App
1985); Roth v. Roth, 585 N E.2d 482 (Ohio C. App. 1989); Fernold
v. Maine State Parole Bd., 447 A 2d 1236 (Me. 1982); United States
v. F&M Schaefer Brewing Co., 356 U S. 227 (1958); Production
Mai nt enance Enpl oyees' Local 504, Laborer's Int'l Union .
Roadmaster Corp, 954 F.2d 1397 (7th Cr. 1992).

Md. Rule 8-602 contains two limted saving provisions for
ot herwi se premature appeals. These provisions allow the Court to
treat those appeals as if filed in a timely manner. Initially, it
is inmportant to note that the saving provisions do not alter the
final judgment rule or the requirenment of a tinely notice of

appeal. Instead, the exceptions address prematurity by altering
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artificially the date of filing of the notice of appeal. The
exceptions allow the Court, through application of a legal fiction,
to treat the notices as if tinely filed after a final judgment.
This manipulation of the filing dates achieves the desired
equitable result without altering the traditional final judgnment
and timeliness requirenents. The exceptions do not relieve the
litigants of the final judgment requirenent nor the requirenent of
atinely notice of appeal. Appreciation of this is crucial to our
anal ysis because, if the exceptions do not apply, the final
judgment rule and the requirenent of a tinmely notice of appeal
continue to dictate dism ssal of a premature appeal
The first saving provision allows that:

A notice of appeal froma ruling, decision, or

order that woul d be appeal able upon its entry

on the docket, filed after the announcenent of

the ruling, decision, or order by the tria

court but Dbefore entry of the ruling,

decision, or order on the docket, shall be

treated as filed on the sanme day as, but

after, the entry on the docket.
Md. Rule 8-602(d) (enphasis added). W conclude that the clear and
unanbi guous neaning of this provision does not offer aid to M.
Jenki ns. We additionally conclude that the purpose behind the
saving provision of MI. Rule 8-602(d) does not support M. Jenkins
and his cause.

A plain reading of Ml. Rule 8-602(d) denonstrates that the

only period enbraced by this Rule in the instant case was between

the signing of the judgnent, on 31 January 1996, and the entry on
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t he docket, on 9 February 1996. The Rule applies only to a notice
of appeal filed "after an order that would be appeal able" but
before the order is placed on the docket. It contenplates an
appeal abl e order, and not a nere announcenent of the intended order
to be released later.! Because the trial court's opinion in the
instant case anticipated a future witten judgnent, it was not, and
coul d never be, appeal able. The only appeal abl e judgnment issued in
this matter was the 31 January 1996 witten manifestation of the
j udge' s deci sion. Any notice of appeal filed before 31 January
1996 cannot benefit from the clear and unanbi guous scope of M.

Rul e 8-602(d). M. Jenkins's Notice of Appeal predated the 31

1 The California Supreme Court decided the effect of a

rule of procedure simlar, but still fundanentally different, to
Md. Rule 8-602(d) in Evola v. Wendt Const. Co., 323 P.2d 158
(Cal. 1958), In that case, the notice of appeal, like M.

Jenkins's, stemmed from a non-appeal able order. Prior to 1951,
there was no question that the appeal woul d have been di sm ssed
in California. In 1951, however, a new provision was added to
the California rules that read:

A notice of appeal filed prior to rendition

of the judgnent, but after the judge has

announced his intended ruling, may, in the

di scretion of the review ng court for good

cause, be treated as filed immedi ately after

entry of the judgnent.
(Enphasi s added).

The Court interpreted that rule as allow ng an appellant, in
the same predi canent as M. Jenkins, to survive a notion to
dismss. Had our Rule simlarly commenced the protected tine
period at the announcenent of the judge's intent to issue
judgnent, M. Jenkins m ght be saved. M. Rule 8-602(d),
however, is unlike the California rule. Qur rule clearly states
that only announcenent of an order that would be appeal abl e
starts the protected tine period. Qur rules do not allow appeal s
froma judge's announcenent of his or her intention to rule on a
case.
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January 1996 judgnent by several nonths.

The <canons and rules of construction that guide the
interpretation of statutes apply equally when interpreting rul es of
procedure. E.g., Long v. State, _ M. __ ,  A2d ___ (1996)
(No. 129, Septenber Term 1995) (Slip op. filed 7 Novenber 1996);
Pollard v. State, 339 Md. 233, 239, 661 A 2d 734 (1995); State v.
Mont gonery, 334 M. 20, 24, 637 A 2d 1193 (1994); New Jersey ex
rel. Lennon v. Strazzella, 331 M. 270, 274, 277, 627 A 2d 1055
(1993); Hartless v. State, 327 M. 558, 563, 611 A 2d 581 (1992).
If the words of the rules are clear and unanbi guous, our search for
t he nmeani ng of the saving provisions may begin and end with their
plain neaning. Long, = M. at __ (Slip Op. at 5) (citing Inre
Victor B., 336 MI. 85, 94, 646 A 2d 1012 (1994)); Montgonery, 334
Mi. at 24; Harris v. State, 331 Md. 137, 145, 626 A 2d 946 (1993);
Mustafa v. State, 323 M. 65, 73, 591 A 2d 481 (1991). When
| anguage i s plain and unanbi guous, and expresses a definite neaning
consonant with the rule's purpose, courts nust not insert or delete
words to nmake it express an intention different fromits clear
meani ng. | n re Adoption/ Quardi anship No. A91-71A, 334 Mi. 538, 640
Md. 1085 (1994); Departnent of State Planning v. Mayor and Counci l

of Hagerstown, 288 M. 9, 15, 415 A 2d 296 (1980).

Al t hough the plain nmeaning of MI. Rule 8-602(d) does not

enconpass M. Jenkins's appeal, we, out of an abundance of cauti on,

24



exam ne also the intent of the Court of Appeals in promulgating the
Rul e. In doing so, we seek to determine if the Court's intent
coincides with the Rule's plain neaning. The cardinal rule of
statutory construction is to ascertain and effectuate the actual
intent of the pronul gating body. See, e.g., Coburn v. Coburn, 342
Ml. 244, 256, 674 A 2d 951 (1996); Gaks v. Connors, 339 Md. 24, 35,
660 A 2d 423 (1995); In re Roger S., 338 MI. 385, 390, 658 A 2d 696
(1995). Wien attenpting to discern the reasonabl e intendnent of
the language used in a rule, we look to its history. W nust al so
consider the entire rule in our interpretation in tune with logic
and common sense. Long, supra.

MI. Rule 8-602(d), in its relevant form was adopted by the
Court of Appeals on 19 Novenber 1987. W exam ned the m nutes of
the Court of Appeals Standing Committee on Rules of Practice and
Procedure (Rules Commttee), recordings of the Court of Appeals's
heari ngs on the proposed Rule, and certain comruni cati ons between
the two bodies. See Mnutes of the Court of Appeals of Mryl and
Standing Commttee on Rules of Practice and Procedure Meetings (17
January 1986) (on file wth Rules Commttee) (hereinafter
"M nutes"); Tape of Court of Appeals Conference on Proposed
Appel l ate Rules of Practice and Procedure (13 May, 27 Cctober, 6
and 19 Novenber 1987) (on file with Cerk of the Court of Appeals)

(hereinafter "Tapes").
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The first incarnation of M. Rule 8-602(d), initially
identified as Ml. Rule 8-167(d)(1) and later renunbered as M. Rule
8-602(d) (1), read:

(d) Premature Appea

(1) Judgnent Entered After Notice Filed
|f the appellate court determ nes that

the judgnent of the |lower court was entered

after the notice of appeal was filed, the

noti ce of appeal shall be treated as if filed

on the date of entry of the judgnent.
The proposed rul e was acconpani ed by an expl anatory note indicating
that it was new. Additionally, during a neeting of the Rules
Commttee, the Reporter's notes indicated section (d) had been
intended to cover instances in which "everyone believed there was
a final judgnent”". Mnutes. The Rules Commttee Chair pointed out
at a hearing that the focus of the Commttee in drafting the Rule
was the situation in which the court, although rendering a judgnent
meant to be final, sinply had not entered it as of the tine the
notice of appeal was filed. Sunmary of Open Meeting Held By the
Court of Appeals; Appellate Rules - Title 8 (13 May 1987) (on file
with the clerk of the Court of Appeals). The Rule, as then
proposed, purported to save any notice of appeal filed before the
final judgnent. The provision's vast scope troubled the Court of
Appeal s. Judge Eldridge, at the Court's 27 QOctober 1987 heari ng,
expressed concern that the Rule would entice lawers to begin
"pl unki ng down notices of appeal right and left." Tape (27 Cctober
1987). The judges acknowl edged that a flood of interlocutory
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noti ces of appeal could follow They conjectured that |awers
m ght be conpelled under the Rule to file a notice of appeal
imredi ately after filing a conplaint in order to protect their
client. The Rule, as proposed, seemngly would have saved any
premat ure appeal, including one defensively filed inmedi ately after
the conplaint. Additionally, the judges were concerned that the
proposed Rule would allow a notice of appeal from any decision or
court action to serve as a notice of appeal for an entirely
di fferent subsequent court action in the sane case. The Court of
Appeal s agreed that the | anguage of the proposed Rule went too far.
From the beginning of its discussion of the Rule, the Court
struggled to generate acceptabl e | anguage. Their clear intent was
not to save all premature appeals. The judges contenpl ated that
sonme appeals would be too early and, therefore, appropriately
di sm ssed.

The Court of Appeals continued to divine the appropriate
wordi ng of the Rule. At the 27 Cctober 1987 neeting the term
"col orabl e judgnment" was first suggested. Tape (27 Cctober 1987).
The term was offered to define those court actions that could be
appeal ed under the Rule. The Court attenpted to use "colorable" to
di stingui sh between ordinary court rulings and those deened wort hy
of being appeal ed for the purposes of a saving clause. The judges
al so di scussed excluding coverage of the Ml. Rule 2-602 problem
i.e. the nmultiple parties, nultiple clains problem from M. Rule
8-602(d) .
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On 3 Novenber 1987, the |anguage of the proposed rule was
narrowed toward its current form On that date, the Rules
Commttee's Reporter sent the Court of Appeals several revisions of
t he proposed appellate rules that included a change to the wording
and nunbering of proposed MiI. Rule 8-602(d). Letter from Una M
Perez, Esquire, Reporter, Standing Conmttee on Rules of Practice
and Procedure, to Court of Appeals of Maryland (3 Novenber 1987)
(on file with the Rules Commttee) (hereinafter "Reporter's
Letter"). The proposed | anguage of the rul e change read:

(d) Judgnent Entered After Notice Filed

A notice of appeal filed after the

announcenent or issuance of a decision or

order, but before the entry of a judgnent in

accordance with Rule 2-601, shall be treated

as filed on the sane day as, but after, the

entry of judgnent.
The new proposal did not include the descriptive nodifier
"colorable", but didlimt the Rule's applicability to Rule 2-601
j udgnents, thereby excluding the Rule 2-602 problem

Had this proposal survived, M. Jenkins nay have had a viable
appeal in the instant case. Froma plain reading of the proposed
Rule, it required only that the notice of appeal be filed after the
announcenent of a decision or order. It could be argued, in the
i nstant case, that the judge's 24 Cctober 1995 opinion served as an
announcenent of his "decision". Under such a rule, M. Jenkins's

3 Novenber 1995 Order for Appeal m ght have been properly treated

as if filed after the entry of the ultimte judgnent.
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If there was any question as to how the Rules Commttee
i ntended this proposal to be applied, it would seemto have been
answered by the Reporter's adm ssion that the |anguage of the
proposed Rule was taken essentially fromFed. R App. P. 4 (a)(2)
(hereinafter referred to as "Rule 4(a)(2)"). Reporter's Letter.
The federal courts have generally taken a |iberal approach to
interpreting Rule 4(a)(2). See, e.g., Production Credit Ass'n v.
Al anp Ranch Co., 982 F.2d 413 (10th Gr. 1993). A United States
Suprene Court decision, released after the Rules Conmttee flirted
with the idea of incorporating the |anguage of Rule 4(a)(2), offers
sone guidance as to how that provision would be interpreted in
circunstances simlar to those presented to us by M. Jenkins. In
FirsTier Mortgage Co. v. Investors Mirtgage Ins. Co., 498 U S. 269
(1991), the Court held that Rule 4(a)(2) saves a notice of appeal
froma non-final decision followed by a final judgnent. The "bench
ruling” in FirsTier purported to dispose of all clainms and would
have been final had the trial judge set forth judgnent?!? i medi ately
follow ng his opinion and the clerk had entered the judgnent on the

docket. If Ml. Rule 8-602(d) had been adopted with the Rule

21t is inportant to note that, under Fed. R Cv. P. 58, a
separate witten final judgnent is required. This additional
procedural step further delineates the nonment when a judgnent
becones final. Wile based upon a system decidedly different
fromour procedural schenme, the decision in FirsTier stil
provi des sone gui dance as to how Ml. Rule 8-602(d) woul d have
operated had it been adopted with the Fed. R App. P. 4(a)(2)
| anguage i ncl uded.

29



4(a) (2) language, M. Jenkins, at |least arguably, could have
appeal ed from the opinion because it disposed of all clainms and
woul d have been final but for the judge's lack of final intent, the
possi ble need for a QDRO, and the clerk's failure to finalize the
judgnent in the docket.

On 6 Novenber 1987, the Court again net to discuss the Rule.
Judge Rodowsky argued that the Rule as then proposed was too
narrow. He, and at |east one other nmenber of the Court, advocated
the "colorable appealability” |anguage that would save nore
appeals. On 9 Novenber 1987, the Rules Commttee Reporter sent the
Commttee chair a draft of the Rule that was anended to conform
with the nost recent apparent consensus of the Court. Letter from
Una M Perez, Esquire, Reporter, Standing Commttee on Rules of
Practice and Procedure, to the Honorable Alan M W1 ner, Chairman,
Standing Commttee on Rules of Practice and Procedure (9 Novenber
1987) (on file with the Rules Commttee). In this letter, M. Perez
i ndicated that the words "decision or order" were deleted from M.
Rul e 8-602 and replaced with "ruling of col orable appeal ability",
the word "appeal able” was inserted before "judgnent"” and "in
accordance with Rule 2-601" was deleted. The proposed rule then
read:

(d) Judgnment Entered after Notice Filed

A notice of appeal filed after the
announcenent or issuance of a ruling of
col orabl e appeal ability, but before the entry
of an appeal abl e judgnent, shall be treated as
filed on the sane day as, but after, the entry
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of the judgment.
Utimately, this wording was replaced in favor of nore concrete
| anguage. This was done m ndful of the practical requirenent that
parties be able to ascertain the nonent when the appeal period
begins to run. "Col orable" was susceptible to varying
interpretations and this left the Rules Conmttee chair, and much

of the Court, dissatisfied.

It was not until 16 Novenber 1987, a nere three days before
adoption, that Ml. Rule 8-602(d) congealed into its current form
In a letter to the Court of Appeals, the Rules Commttee Chair
submtted three final anendnents®® to the proposed appellate rules.
Letter fromthe Honorable Alan M Wlner, Chair, Standing Conm ttee
on Rules of Practice and Procedure, to Court of Appeals of Mryland
(16 Novenber 1987) (on file with the Rules Commttee) (hereinafter
"Chair's Letter"). FEach of the changes apparently emanated from
policy decisions nade by the Court of Appeals at its neetings. The
| etter proposed essentially the sane | anguage ultimately adopt ed.
In his letter, after setting forth the newly proposed | anguage of
Md. Rul e 8-602(d), the chair penned the foll ow ng:

This has been the nost difficult one rule to
draft, as it nmust enbody three wholly

di fferent concepts: (1) the action sought to
be appeal ed nmust have the quality of a fina

3 O the three final anendnents, two dealt with the saving
provi sions of Ml. Rule 8-602. The other was not relevant to our
analysis in the instant case.
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j udgnent or an appeal able interl ocutory order;
(2) the appeal nust relate to that action; and
(3) the only defect nust be in the timng of
the notice of appeal, i.e., it nust be filed
after announcenent of the decision by the
court but before the appropriate docket entry
is made. The Rule nust cover those el enents
but not extend beyond them
(Enmphasis in original.)

The Commttee chair revealed three inportant points in his
letter to the Court. First, the action appeal ed nust have all of
the qualities of a final judgment wth the only defect being the
timng of the notice of appeal. He further stated that the only
period protected is between the announcenent of the decision having
the qualities of a final judgnment and the appropriate docket entry.
The Rule allows appeals only from a judgnent that "would be
appeal abl e upon its entry on the docket” but |acks the requisite
docket entry. The court action appealed fromin the instant case
coul d not have becone final by a nmere docket entry.

The Court of Appeals adopted the Rule as proposed on 19
Novenber 1987. In a neeting on that date, Judge Eldridge
acknow edged that the Rule was now nuch nore narrow in scope than
first intended. Tape (19 Novenber 1987). He indicated that the
only technical defect saved by the Rule is a notice of appeal filed
before the docket entry but after an order that would otherw se be
final. Judge Eldridge and the Court agreed to the nore limted

| anguage in lieu of the nore expansive "col orabl e appeal ability"

option. Perhaps nore inportant, the Court agreed that the issue
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was so conplex that it should address only the nobst conmon
premat ure appeals and could not save all appeals. The judges went
so far as to keep the matter open for discussion for further
revision of the Rule. No revision or expansion was ever adopted
subsequently. The | anguage originally adopted was intended to be
narrow and, thus, should be strictly construed.

As the Rules Committee chair stated, "the Rule nust cover
those elenments and not extend beyond them"” Chair's Letter.
Therefore, it is inmportant, and is consistent wth the plain
meaning of the Rule, tolimt strictly the periods covered by this
savi ng provision. Because a strict interpretation of the text of
the Rule coincides with its intended application, we decline the
invitation to read the Rule so liberally as to save M. Jenkins's
appeal .

At oral argunent, M. Jenkins attenpted to further support
applicability of Md. Rule 8-602(d) to his appeal by referring to
Wal l er, 332 Md. at 380 n.2 and Wodfin Equities Corp. v. Harford
Mut. Ins. Co., 110 MJ. App. 616, 678 A . 2d 116 (1996). M. Jenkins
argues that these cases apply and interpret Md. Rule 8-602(d). In
this regard he is correct. Regrettably, at least from M.
Jenkins's perspective, he gains no relief from the holding of
ei ther case.

In Wal ler, a final judgnent was not entered because the clerk

made an incorrect and unauthorized docket entry. Al t hough the
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judge expressly intended his order to be a final judgnent, the
clerk recorded it on the docket as a notion for summary judgnment
with "order to be filed". Because the clerk's docket entry was
conditional, the judgnent itself was not final. The Court of
Appeal s remanded the case for the trial court to enter an order
altering the docket to finalize the judgnent. Upon filing the
corrective order, the clerk woul d make a correct docket entry, the
j udgnment woul d becone final, and the parties could proceed again
wi th the appeal
In a footnote, cited by M. Jenkins, the Court noted:

Had a confirmatory order been filed by the

trial court after its oral ruling, and after

t he appeal had been noted, the appeal could

have been saved by the use of Maryl and Rul e 8-

602(d). That was not the case here, however,

and thus the record nust be sent back to the

trial court for correction.

Waller, 332 MJ. at 380 n. 2. M. Jenkins contends that, in this

footnote, the Court of Appeals inplicitly authorized application of

Mi. Rule 8-602(d) to solve his predicanent. M. Jenkins's
argunent is flawed. In Waller, the trial judge issued an ora
opi nion that he considered final. This was followed by the faulty
docket entry and a premature filing of a notice of appeal. The

Court hypothesized” in its footnote that, had the trial court filed

14 The Court, in what evidently was an attenpt to clarify
its per curiamopinion, explained what its ruling m ght have been
under hypothetical circunstances. Providing answers to questions
not necessary to the disposition of the appeal often clarifies
the court's reasoning but can |ead to argunents, such as the one
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an order confirmng its oral ruling, the appeal could have been
saved through inplenentation of Ml. Rule 8-602(d). The Rule would
apply because the Notice of Appeal cane after the announcenent of
an order, i.e. the original oral order, that would have been fi nal
had it been properly noted on the docket. In the present case,
however, the judge's 24 October 1995 opi ni on was not contenpl ated
as final and, therefore, could not be final despite the form of
docket entry. The sequence of events in both cases, and their
rel evance to our disposition under Ml. Rule 8-602(d), is perhaps
best denonstrated by the followng conparative illustrations

denonstrating the sequence of events.

advanced by M. Jenkins. The Court's footnote is dicta. In our
own effort to provide clarity, we shall still endeavor to explain
our understandi ng of the Waller footnote.
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Event Sequence in |Instant Case

1. Witten opinion filed; expressly not
considered final by trial judge.

2. Opinion correctly docketed as
not final.

3. Notice of appeal filed.

4. Witten judgnent considered final by <=== Savi ng
trial judge and contenplated in Opinion filed. | period
This is judgnent that would be appeal abl e | covered by
upon its entry on the docket. | Rule 8-

| 602(d)
5. Judgnent correctly docketed as final. <===

Event Sequence in Waller n.2 Hypothetical

1. Oral judgnent expressly considered final <===
by trial judge announced. This is judgnent |

t hat woul d be appeal abl e upon proper entry Savi ng

on the docket. Peri od
covered by

2. Judgnent incorrectly docketed as not final. Rul e 8-
602(d)

3. Notice of appeal filed.

4. Hypothetical Confirmatory Order filed
as contenplated by prior incorrect docket
entry. This order would conpel the clerk
to make a docket entry consistent with the
judge's final intent.

5. Correct final docket entry nade. <===

Only a Notice of Appeal filed between a judgnent the tria
judge considers final and its correct entry on the docket is saved
by MI. Rule 8-602(d). In Waller, footnote two, the hypothetica
confirmatory order would have caused the clerk to make a docket

entry correctly indicating that the judgnent was final. The
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initial oral judgnent would have served as the "judgnent that woul d
be appeal abl e upon its entry on the docket" required by Ml. Rule 8-
602(d). The confirmatory order, once entered on the docket,
provided the requisite correct docket entry. The confirmatory
order would not serve as the order appealed from See Davis v.
Davis, 335 MdI. 699, 646 A 2d 365 (1994) (holding that the issuance
of a formal witten order does not preclude a finding that the
judgnent was actually orally rendered on an earlier date).

W note that in Willer a confirmatory order was not
contenplated in the original oral judgment. Had it been, the
original oral judgnment could not have been considered final by the
trial judge and the Court would have been faced with facts simlar
to the instant case. The judge's oral decision, however, was the
final, unqualified disposition of the matter. Hi's ruling |acked
facial finality only because of an inproper docket entry. Once the
proper entry is provided, resulting from the hypothetical
confirmatory order, the judge's original oral decision would becone
a final judgnent. Because the Waller notice of appeal would have
been filed between the original oral order and the hypothetically
correct docket entry, the appeal woul d have been saved by Mi. Rule
8-602(d) .

In a simlar fashion, we deened the appeal in Wodfin Equities
Corp. v. Harford Mut. Ins. Co., 110 Md. App. 616, 630, 678 A 2d 116

(1996), tinely. In Wodfin, this Court enployed Mil. Rule 8-602(d)
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to save an otherw se premature appeal. In that case, the tria
judge issued a bench ruling granting appellee's notion for
judgment. Appellant filed his notice of appeal after the clerk's
entry of the ruling on the docket. The docket entry read "Court
finds in favor of [appellee] against [appellant] . . . . Oder to
be submtted". Because, the docket entry contenplated further
action, the judge's ruling could not becone final w thout a correct
docket entry or the filing of the witten order. Appellant filed
his notice of appeal after the contingent docket entry. Later, the
trial judge filed a final witten order.

Using the sanme schematic approach used previously to
illustrate how Rul e 8-602(d) applied to the pertinent facts in the
Wal | er, footnote two, hypothetical and the instant case, Wodfin
reveal s:

Sequence of Events in Wodfin

1. Oral grant of Modtion for Judgnent <===
fromthe bench. (W presune that the |
trial court intended this to be the
final judgnent).

2. Docket entry made indicating witten Savi ng

order to be submtted. peri od

3. Notice of appeal filed. Rul e 8-
602(d)

I
I
I
I
I
| covered by
I
4., Formal witten order fil ed. |
I
I

5. Docket entry nmade for forma
witten judgnment indicating that |
j udgnment was final. <===

Qur opinion in Wodfin, however, refers to and applies the
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Wal | er, footnote two, hypothetical as controlling. In that regard,
we surmse that this Court determ ned that the trial judge's grant
for the notion of judgnent was intended to be final. The later
i ssuance of a formal witten opinion would not have precluded such
a finding. See Davis, supra. Wodfin, we conclude, was a real
mani festation of the hypothetical presented in Waller. The fornal
written order, not contenplated by the trial judge' s oral decision,
served the sane purpose as the hypothetical confirmatory order in
the Waller footnote. The judge's bench ruling becane final when
the correct docket entry was made pursuant to the witten fornmal
order. The notice of appeal, filed in the interim was saved by
Ml. Rule 8-602(d).

M. Jenkins's notice of appeal is not simlarly situated. As
previously discussed, the 24 Cctober 1995 opinion contenplated a
written judgnment proposed by the parties and signed by the trial
judge. The trial judge's 24 Qctober 1995 opinion differs, in that
regard, fromthe Waller trial judge's original oral decision and
the bench ruling in Wodfin. The opinion in the instant case
t herefore, could not becone an order that woul d beconme "appeal abl e
upon its entry on the docket" because it was never intended as the
final, unqualified disposition of the matter before the tria
court. Only the 31 January 1996 judgnment could becone a final
j udgnent . It did so on 9 February 1996 when it was correctly

docketed by the clerk. M. Jenkins, therefore, had to file his
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notice of appeal between the announcenent of this judgnent on 31
January 1996 and 9 February 1996 in order to benefit from M. Rule
8-602(d). Sinply put, in order to benefit from M. Rule 8-602(d),
a notice of appeal nust be filed between the announcenent of a
decision, order, or ruling intended to be the final, unqualified
di sposition of the case and a docket entry correctly indicating

that final judgnent has been entered.

In a manner simlar to Ml. Rule 8-602(d), premature notices of
appeal filed before entry of final judgnent are sonetines rescued
by Ml. Rule 8-602(e)(1)(D). The rule provides:

If the appellate court determnes that the
order fromwhich the appeal is taken was not a
final judgnment when the notice of appeal was
filed but that the | ower court had discretion
to direct the entry of a final judgnent
pursuant to [MI.] Rule 2-602(b), the appellate
court may, as it finds appropriate, Coe
(D) if a final judgnent was entered by the
| ower court after the notice of appeal was
filed, treat the notice of appeal as if filed
on the same day as, but after, the entry of
t he judgnent.

Mi. Rule 8-602(e)(1) (D) (enphasis added).

As was the case with Ml. Rule 8-602(d), we nust first ook to
the plain nmeaning of the | anguage of Mil. Rule 8-602(e)(1)(D. W
concl ude that the nmeaning of the Rule is clear and unanbi guous. W
shall further conclude that the plain neaning of the Rule's text is

consistent with its authors' intent.

40



The plain nmeaning of the |anguage of the Rule excludes its
applicability to M. Jenkins. At no tine did the trial court have
discretion to enter a final judgment pursuant to Ml. Rule 2-
602(b) . A prerequisite for the entry of a such a judgnent is an
order that, absent the existance of nmultiple parties or nmultiple
claims, would be final in the traditional sense. Planning Bd. v.
Mortinmer, 310 Md. 639, 651, 530 A 2d 1237 (1987). No order neeting
this prerequisite was present in this case. The matter before the
trial court concerned one issue between one plaintiff and one
defendant. Therefore, it was inappropriate for disposition under
M. Rule 2-602(b) under any circunstance and we may not exercise
the discretion afforded this Court by the Rule.

In anticipation of the suggestion that we should forgo the
plain neaning of Ml. Rule 8-602(e)(1)(D), we have analyzed the
hi story of how and why the Rule was adopted. Subsection (D) was
first proposed in the 16 Novenber 1987 letter from the Rules
Commttee Chair to the Court of Appeals sent three days before M.
Rul e 8-602 was adopted. In his letter, the Chair stated that the
addi tional |anguage, i.e. subsection (D), was intended to cover the
probl em of a notice of appeal being both too early and too | ate.
Chair's Letter. This is exactly the predicanent facing M.
Jenkins. H's Oder for Appeal was filed too early and it is now

too late to file a proper notice of appeal fromthe 31 January 1996

15 See note 7 supra.
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final judgnent.

The hurdle M. Jenkins cannot clear is the purpose underlying
the entirety of Ml. Rule 8-602(e). As noted with regard to our
anal ysis of Ml. Rule 8-602(d), when determning |legislative intent
and purpose, we nust read the | anguage of the statute in context
and in relation to all of its provisions. Additionally, we my
consider the statute's legislative history and admnistrative
interpretations. See Howard, supra. The entirety of subsection
(e), as the history of its adoption indicates, only addresses the

Ml. Rule 2-602 problem and, therefore, none of its provisions,

including Ml. Rule 8-602(e)(1)(D), should be applied outside of
t hat context.
In its initially proposed state, M. Rule 8-602(e), then

proposed as Ml. Rule 8-167(d)(2), addressed

the problem of an appeal taken from an order

that appears to be a judgnent but is later

determined not to be one because of an

outstanding claimor party in the action and a

| ack of certification pursuant to [Ml.] Rule

2-602.
Mnutes. In fact, at the Court's 27 October 1987 appellate rules
conf erence, Judge Eldridge questioned the need for two separate
saving provisions in M. Rule 8-602. After considering the
consol idation of the two provisions, the Court recogni zed that the

typical premature appeal is a "different animal” than the Ml. Rule

2-602 premature appeal. Tape (27 October 1986). Consistent with
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this determ nation, the two provisions were kept separate and M.
Rul e 8-602(e) was |imted to the Md. Rule 2-602 problem

No other event in the genesis of Mi. Rule 8-602(e) indicates
that it, or any portion of it, was intended to address any other
problem The text of the subsection did change as to the nunber
and quality of actions that could be taken by the appellate courts
when faced with a Mi. Rule 2-602 problem These changes al so
i ncl uded the el eventh hour change, proposed by the Rules Conmttee
Chair and adopted by the Court, regarding an appeal that is filed
both too early and too late. Despite these changes to Mil. Rule 8-
602(e), from its initially proposed state to its current
incarnation, its focus on the Ml. Rule 2-602 problem has never
wavered. Because M. Jenkins is not faced with such a problem M.
Rul e 8-602(e) offers no relief for his too early/too | ate appeal.
Qur decision to deny himrelief is consistent wwth both the clear
and unanbi guous neaning of the text of MI. Rule 8-602(e)(1)(D) and
its authors' intent.

We are, therefore, wthout authority to treat M. Jenkins's
notice of appeal as if tinely filed.

APPEAL DI SM SSED,
COSTS TO BE PAI D BY

APPELLANT.
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| dissent. No doubt a strict and literal reading of Rule 8-
602(d) would be consistent with the majority's theory of this
case. | believe, however, that we nust ook to the rule's
intent, i.e., to save premature appeals. The trial judge in his
opi ni on concluded "that the division was to be one-half of the
marital portion of the pension. Counsel shall prepare an

appropriate declaratory judgnent. The decl aratory

j udgnment does nothing nore than reflect and i nplenent the trial
judge's decision. The majority is absolutely correct when they
state, "The trend, in Maryland and nationally, is to renove the
techni cal hurdles that sonmetinmes frustrate access to the courts.”

Slip opinion at 19. | would continue that trend.



