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This case involves an issue of insurance coverage, in
particular the construction of an exclusion in a Jeweler's Bl ock
Policy. The insurer, appellee St. Paul Fire and Marine |nsurance
Conpany, denied coverage based on the exclusion, whereupon the
j eweler, appellant JMP Associates, Inc., sued for breach of
contract and the tort of bad faith. The Circuit Court for
Mont gonery County granted summary judgnent for St. Paul, and we now
have this appeal by JMP. W shall affirm

UNDERLYI NG FACTS

The relevant facts are undisputed. JMP is a whol esal e jewel er
with a principal place of business in Silver Spring, Maryland. It
sells its products to jewelers in other States as well, including
to those in North Carolina.

In March, 1992, St. Paul issued to JMP a Jeweler's Block
Policy, insuring jewels, watches, precious netals, and other stock

usual to JMP' s business "against risks of direct physical |oss or

damage except those listed in the Exclusions - Losses W Wn't
Cover section.™ One of the exclusions listed in that section
st at ed:

"Unattended vehicle. W won't cover loss to
property while it is left in or on a vehicle
unl ess you, your enployee or sales personnel
are in or on the vehicle at the tinme of the
| 0ss. "
(Enphasi s added).
On March 23, 1994, while this policy was in force, JM' s sales
representative, Marty Leibson, was traveling in North Carolina on

his way to make a business call in Charlotte. He was carrying in



the trunk of his car a collection of jewelry worth about $150, 000.
Lei bson stopped for gas in Shel by, North Carolina. After punping
the gas, he wal ked over to the check-out station to pay for it,
using his credit card. The trunk was |ocked, and the car was
vi si bl e. As the cashier rang up the sale, a van pulled in and
partially bl ocked Leibson's view of his car. Wen the transaction
was conpl eted, Leibson returned to his car. The van had left, and
Lei bson noticed nothing out of the ordinary. He drove on to
Charlotte, parked at his custonmer's store, unlocked the trunk to
get his nerchandise, and, for the first time, discovered that the
cases containing the jewelry were m ssing. Lei bson i mredi atel y
reported the theft to the proper authorities, but to no avail.

JMP made a claimon the policy. That claimwas rejected on
the ground that Lei bson was not "in or on" the vehicle at the tinme
of the | oss.

JMP raises a nunber of issues in this appeal, but the central
one is the proper construction of the word "on" as it appears in
that clause of the exclusion. It seens to be agreed that the | oss
occurred at the gas station and that Lei bson was not "in" the car
when the | oss occurred. The question is whether, for purposes of
construing the policy, he can be regarded as havi ng been "on" the
vehicle at the tine.

DI SCUSSI ON

In Maryl and, an insurance policy is construed in the same way
as ordinary contracts. In Cheney v. Bell National Life, 315 M.

761, 766-67 (1989), and later in Schlosser v. INA 325 Md. 301, 305



(1992), the Court held:

"Maryl and does not follow the rule, adopted in
many jurisdictions, that an insurance policy
is to be construed nost strongly against the
i nsurer. Rat her , followng the rul e
applicable to the construction of contracts
generally, we hold that the intention of the
parties is to be ascertained if reasonably

possible fromthe policy as a whole. In the
event of an anbiguity, however, extrinsic and
parol evidence nmmy be considered. If no

extrinsic or parol evidence is introduced, or

if the anbiguity remains after consideration

of extrinsic or parol evidence that s

introduced, it will be construed against the

insurer as the drafter of the instrunment."”

I n accordance with that principle, the court focuses on the

terms of the policy, giving those terns their "customary, ordinary,
and accepted neaning.”" Mtchell v. Maryland Casualty, 324 M. 44,

56 (1991); Chantel Associates v. M. Vernon, 338 M. 131, 142

(1995).
JMP asserts that there is an anbiguity in the phrase "in or
on" with respect to whether a vehicle is truly unattended. | t

points out that the phrase is not defined in the policy and that,
if not given a nore expansive neaning than that urged by St. Paul,
it could lead to absurd results, some of which it nentions. In
support of its argunent, it cites a nunber of cases dealing with
uni nsured notorist coverage and one officially unreported case from
an internedi ate appellate court in Chio that seens to stand al one
inits construction of the |anguage in question.

The fact is that this |anguage, in the very context now before
us, has been construed by a nunber of courts, and, save for that

one unreported Chio decision, the construction has been contrary to
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the view taken by JMP.

One of the nost extrenme cases in which the exclusion has been
applied is Ruvelson, Inc. v. St. Paul Fire & Marine |nsurance
Conpany, 50 N.W2d 629 (Mnn. 1951). There, as here, a jewelry
sal esman was traveling with nerchandise in the | ocked trunk of his
car. The jewels were covered by a policy simlar to the one
purchased by JMP, with an exclusion for |osses occurring from
vehi cl es unl ess the sal esman was "actually in or upon"” the vehicle.
Due in part to nedication he had taken, the sal esman was "suddenly
overcone by an intense feeling of fever, weakness, and drowsiness,
anounting alnost to a state of stupor, acconpanied by an i medi ate
need to use toilet facilities." ld. at 631. He was directly
across froma hotel, and, know ng from past experience that a cup
of coffee would alleviate these synptons, he went into the hotel,
got his coffee, and returned within two to four mnutes. He did
not take his two sanple cases with himbecause they each wei ghed
about 40 pounds, and he did not think he could carry them across
the street and up the stairs of the hotel. Wen he returned, he
found that sonmeone had broken into the car and stolen the jewels.

As here, the jeweler contended that the word "upon,"” as used
in the exclusion, "should be construed to be the substanti al
equivalent of “in proximty to," “in the neighborhood of,' “in the

presence of,' or "in the charge of.'""™ Following a line of earlier
cases from other States, the Mnnesota court rejected that
expansi ve construction, holding that the word was unanbi guous and

meant what it said —that the enpl oyee actually be in or upon the
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vehicle. Responding to the sanme kind of "absurd result" argunent
put up by JMP here, the Court noted, at 633:

"It is claimed that a strict construction of
the language used by the parties in this
exception wuld Jlead to an absurd and
unreasonable result. In support of this
contenti on, plaintiffs cite vari ous
hypot hetical situations in which an assured or
his enpl oyee would be conpelled to | eave the
car, either to secure help in an energency or
where he involuntarily would be required to
| eave the car unattended for sone reason or
ot her beyond his control. It is entirely
possi bl e under such circunstances that it
woul d work a hardship on the assured if a | oss
shoul d occur, but the plain fact is that it
involves a risk which was assunmed by the
assured and not by the insurer. The result is
no different fromthat of any other |oss which
occurs as a result of sone cause not covered
by insurance. The nere fact that the assured
is conpelled to assune a |oss which has not
been covered by the insurance does not justify
courts, by j udi ci al constructi on, in
stretching words beyond their usual neaning to
conmpel an insurer to accept a risk not covered
by the policy of insurance.”

| ndeed, the court observed that a strict construction of the
exclusion has a rational purpose: "[I]t is difficult to conceive of
a nore effective deterrent to a potential thief than the presence
of someone in or upon an autonobile. It is extrenely unlikely that
an attenpt would be nmade to steal from an autonobile under these
circunstances, and that is no doubt the very thing the insurer had
in mnd in requiring actual presence in or upon the autonobile.”
ld. at 634.

The sane result was reached with respect to exactly the sane
| anguage at issue here —"in or on" —in Zurich Mdwest Inc. v. St.

Paul Fire & Marine Insurance Co., 513 N.E.2d 59 (IIl. App. 1987),
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where the enpl oyee parked his | ocked car, went into a doughnut shop
about 40 feet away and was out of sight of the car for less than a
m nut e. See also, Jerone 1. Silverman, Inc. v. Lloyd s
Underwriters, 422 F. Supp. 89, 90 (1976) (immterial whether
salesman kept <car in sight — constructive possession not
sufficient); Revesz v. Excess I|Insurance Conpany, 30 Cal. App. 3d
125 (Cal. App. 1973) (salesman who left |ocked car tenporarily to
seek directions was not "in or wupon" vehicle); Steinzeig v.
Mechani cs and Traders Ins. Co., 297 SSW2d 778 (Mb. Ct. App. 1957)
(stolen jewelry from vehicle not covered under jeweler's block
policy when policy had exception that at the time of |oss the
assured or the permanent enpl oyee of the assured be in or upon the
vehicle and the loss occurred when the vehicle was parked
unat t ended overni ght near the sal esman's hone); Wdeband Jewelry v.
Sun Ins. Co. of NY., 619 N Y.S. 2d 339 (A D. 1994) (enployee who
was approximately six feet away from the vehicle when theft
occurred was not "in or upon" vehicle); Royce Furs, Inc. v. Hone
| nsurance Conpany, 291 N Y.S. 2d 529 (A D 1968) (where vice
president parked vehicle near hotel entrance and went to
regi stration desk and had vehicle in sight nost of the tine through
a wndow near the desk, vice president was in constructive
possession of the vehicle and not actually in or upon the vehicle).

The Chio case cited by JMP — CGottlieb v. Hanover |nsurance
Conpany, 1994 W. 144539, OChio App. Cuyahoga Co. No. 64559 (1994),

whi ch has not been published in either the official Chio reports or
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inthe NE 2d reports —reaches a different conclusion w thout even
citing, much | ess distinguishing, any of the other cases dealing
with this kind of policy. Instead, the court relied on cases
involving uninsured notorist or nedical paynent coverages in
autonobile liability policies. Those kinds of cases are
di stingui shable. At issue there is often whether a passenger who
exited the vehicle for sonme reason and is injured while in close
proximty to it is considered to have been "occupying" or "upon"
the vehicle for purpose of these kinds of coverage. See, for
exanpl e, N ckerson v. Gtizens Mitual Insurance Co., 224 N.W2d 896
(Mch. 1975).

When dealing with coverages such as uninsured notorist or
medi cal paynents, courts, though using the sane general rules of
construction, have perhaps applied themin a nore |iberal manner to
i npl enent the public policy of protecting citizens agai nst personal
injury losses arising from autonpbile accidents. In property
insurance policies, that expansive view is unnecessary and
unwarranted. Risks are assigned between insurer and insured as a
matter of contract, and those risks should not be reall ocated by
courts through the device of stretching the plain neaning of the
words used in the policy.

For these reasons, we align ourselves with the majority view

and hold that "on" neans "on" and not "near." The court did not
err in applying the exclusion.
It follows fromthis that, even if Maryland were to recogni ze

a general tort of acting in bad faith, which it does not (see



Johnson v. Federal Kenper Ins. Co., 74 Md. App. 243, cert. deni ed,
313 Md. 8 (1988)), or if we were to apply North Carolina |aw and
hol d that such a tort is recognized in that State, which JMP asks
us to do, there would be no cause of action because there was no
evi dence of bad faith. St. Paul had a right to deny coverage in

this case.

JUDGVENT AFFI RVED;
APPELLANT TO PAY THE COSTS.



