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We shall here hold that under the facts in this case the "on"
requirenment in a jeweler's block policy that an "enpl oyee or sales
personnel [be] inoron the vehicle at the tinme of the loss" is
anbi guous. ! (Enphasi s added.)

Petitioner JMP Associates, Inc. (JMP) sued respondent The St.
Paul Fire & Marine Insurance Conpany (St. Paul) in the Grcuit
Court for Montgonery County for breach of contract under a
jeweler's block policy. W conclude that the trial judge erred in
holding the term "in or on" unanbiguous and in granting summary
judgment in favor of St. Paul. The Court of Special Appeals
li kewi se erred when it affirnmed that judgnent. Accordi ngly, we
shal | reverse.

I n JMP Assoc. v. . Paul Fire, 109 Md. App. 343, 674 A 2d 562 (1996),

the internedi ate appellate court stated:

"The relevant facts are undi sputed. JM
is a wholesale jeweler with a principal place

of business in Silver Spring, Maryland. I t
sells its products to jewelers in other States
as well, including to those in North Carolina.

1 "The idea of jeweler's block insurance was conceived by a
Ll oyds of London underwriter at the turn of the century, and
provides jewelers with the only adequate coverage for the various
risks inherent in their businesses." Tracy A Bateman, Annota-

tion, Construction and Effect of " Jewelers Block" Policies or Provisions Contained
Therein, 22 A.L.R 5th 579 (1994).
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"I'n March, 1992, St. Paul issued to JMP a
Jeweler's Block Policy, insuring jewels,
wat ches, precious netals, and other stock
usual to JMP's business " against risks of
direct physical |oss or damage except those
listed in the Exclusions - Losses W Wn't
Cover section.' One of the exclusions |isted
in that section stated:

“Unattended vehicle. W won't cover | oss
to property while it is left in or on a
vehicle wunless you, your enployee or
sal es personnel are inoron the vehicle at
the time of the loss.’

(Enphasi s added).

"On March 23, 1994, while this policy was
in force, JMP's sales representative, Marty
Lei bson, was traveling in North Carolina on
his way to make a business call in Charlotte.
He was carrying in the trunk of his car a
collection of jewelry worth about $150, 000.
Lei bson stopped for gas in Shelby, North
Carolina. After punping the gas, he walked
over to the check-out station to pay for it,
using his credit card. The trunk was | ocked,
and the car was visible. As the cashier rang
up the sale, a van pulled in and partially
bl ocked Lei bson's view of his car. \When the
transacti on was conpl eted, Leibson returned to
his car. The van had left, and Lei bson no-
ticed nothing out of the ordinary. He drove
on to Charlotte, parked at his custonmer's
store, unlocked the trunk to get his nerchan-
dise, and, for the first time, discovered that
t he cases containing the jewelry were m ssing.
Lei bson imedi ately reported the theft to the
proper authorities, but to no avail.

"JMP made a claim on the policy. That
claimwas rejected on the ground that Leibson
was not “in or on' the vehicle at the tine of
t he | oss.

"JMP raises a nunber of issues in this
appeal, but the central one is the proper
construction of the word "on' as it appears in
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that clause of the exclusion. It seens to be
agreed that the loss occurred at the gas
station and that Leibson was not "in' the car
when the |oss occurred. The question is
whet her, for purposes of construing the poli-

cy, he can be regarded as having been “on' the
vehicle at the tine."

Id. at 345-46, 674 A 2d at 563. The Court of Special Appeals

concluded, ""[Qn' neans on' and not "near.'" |Id. at 350, 674 A 2d
at 565. It said it thus "align[ed] [itself] with the majority
view' and held that "[t]he [trial] court did not err in applying
t he exclusion.” Id.

We granted JMP's petition for certiorari to address the

i nportant question here presented.

The Law
Maryl and Rul e 2-501(e) provides:

"The court shall enter judgnent in favor
of or against the noving party if the notion
and response show that there is no genuine
di spute as to any material fact and that the
party in whose favor judgnent is entered is
entitled to judgnent as a matter of |law "

The law relative to summary judgnent has been stated and

restated by this Court many tines. See eg., Goodwichv. Snai Hosp., 343
Md. 185, 206-07, 680 A 2d 1067, 1076-77 (1996); Heat& Powerv.Air Prods,
320 Md. 584, 591-92, 578 A . 2d 1202, 1205-06 (1990); King V. Bankerd,

303 Md. 98, 110-12, 492 A 2d 608, 614-15 (1985); and Berkeyv. Dédlia,

287 Md. 302, 304-05, 413 A 2d 170, 171 (1980).



- 4 -

I n King, Judge Cole said for the Court:

"In reviewing the grant or denial of a notion
for summary judgnent, we are concerned primar-
ily wth deciding whether a material factual
i ssue exists, and in this regard, all infer-
ences are resolved against the noving party.
Lynx, Inc. v. Ordnance Products, Inc., 273 M. 1, 7-8, 327
A. 2d 502, 509 (1974); Salisbury Beauty Schoolsv. Sate
Board of Cosmetologists, 268 Ml. 32, 40-41, 300 A 2d
367, 374 (1973); see Natural Design, Inc. v. Rouse Co.,
302 Md. 47, 62, 485 A 2d 663, 671 (1984). |If
there is a conflict between the inferences
that nmay be drawn fromthat before the court,
summary judgnent s not proper. As Judge
Sm t h expl ai ned i n Porter v. General Boiler Casing Co.,
284 M. 402, 413, 396 A 2d 1090, 1096 (1979)
(quoting Fenwick Motor Co. v. Fenwick, 258 Ml. 134,
138, 265 A 2d 256, 258 (1970)[)], "even where
t he underlying facts are undi sputed, if those
facts are susceptible of nore than one perm s-
sible inference, the choice between those
i nferences should not be made as a matter of
| aw, but should be submitted to the trier of
fact."""

King, 303 Md. at 110-11, 492 A 2d 614.

| n Bailer v. Erie Ins,, 344 M. 515, 687 A.2d 1375 (1997),

Judge

Rodowsky recently set forth for the Court the bases for construc-

tion of

i nsurance policies:

“Under Maryland law, “[i]nsurance policies,

being contractual, are construed as other
contracts.' Bond v. Pennsylvania Nat'l Mut. Casualty Ins.
Co., 289 M. 379, 384, 424 A 2d 765, 768
(1981). As such, a court interpreting an

i nsurance policy is to exam ne the instrunent
as a whole, focusing on the character, pur-
pose, and circunstances surroundi ng the execu-
tion of the contract. Pacific Indem. Co. v. Interstate
Fire& Casualty Co.,, 302 Md. 383, 388, 488 A 2d 486,
488 (1985). [We accord words their ordinary
and accepted neanings. The test is what
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meani ng a reasonably prudent | ayperson woul d

attach to the term’ Id. Unli ke the | aw of
sone states which construes insurance con-
tracts against the insurer, this Court holds
that an insurance contract will be construed
against the insurer only when an anbiguity
remains after considering the intentions of
the parties fromthe policy as a whole and, if
necessary, after admtting and consi dering any

rel evant parol evidence. Cheneyv.Bell Nat'l Lifelns.
Co., 315 M. 761, 766-67, 556 A 2d 1135, 1138

(1989)."
Bailer, 344 Md. at 521-22, 687 A . 2d at 1378. To simlar effect, see

Collier v. MD-Individual Practice, 327 Md. 1, 5-6, 607 A 2d 537, 539 (1992)
(with the further statenent, "If the |anguage is anbi guous,

extrinsic evidence may be consulted."); Pacificlndem. v.Intersate Fire& Cas,
302 Md. 383, 388-89, 488 A 2d 486, 488-89 (1985); TrucklIns. Exch.v. Marks

Rentals, 288 M. 428, 435, 418 A 2d 1187, 1190 (1980). I n Collier,

this Court made the specific statenent, "In Mryland insurance
policies ordinarily are construed in the same manner as contracts

generally." 327 Md. at 5, 607 A 2d at 539.

I n Orkinv. Jacobson, 274 Md. 124, 332 A 2d 901 (1975), we said:

"Qur predecessors in Watersv. Griffith, 2 M.
326, 333 [(1852)], said that "[w]e nust give,
if we can, sone distinct nmeaning to every word
enployed in the contract . . . .' To like
effect see 17 Am Jur. 2d Contracts 8 259 (1964),
citing, anong other cases, Nat Firelns. Co.v.Crane,
16 Md. 260 (1860):

"8 259. Gving effect to entire con
tract, and all its parts
and | anguage.
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"It is a fundanmental rule of
contract construction that the en-
tire contract, and each and all of
its parts and provisions, nust be
gi ven neani ng, and force and effect,
if that can consistently and reason-

ably be done. An interpretation
whi ch gives reasonable neaning to
all its provisions will be preferred

to one which | eaves a portion of the
writing useless or inexplicable. So
far as reasonably possible, effect
will be given to all the |anguage
and to every word, expression,
phrase, and cl ause of the agreenent.
No word or clause should be rejected
as nere surplusage if the court can
di scover any reasonable purpose
t hereof which can be gathered from
the whol e instrunent. A construc-
tion will not be given to one part
of a contract which will annul an-
other part, unless such a result is
fairly inescapabl e. Conpar ativel y
uni nportant parts or provisions
whi ch may be severed fromthe agree-
ment without inpairing its effect or
changing its character will be sup-
pressed or subordinated if in that
way, and only in that way, the
agreenent can be sustained and en-

forced.' Id. at 660-62."

2d Insurance 8 275 (1982) and 17A Am Jur.

at 129-30, 332 A.2d at 904. Simlar statements are

2d

Contracts § 386 (1991). To like effect, see Sagner v. Glenangus Farms, Inc.,

234 M. 156,

We have

revi ewed each of

167, 198 A. 2d 277, 283 (1964).

The Cases

the cases cited by the Court

of

Speci al Appeals and many other cases. W shall discuss each of
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t hese cases other than an unreported GChio internedi ate appellate
court opinion that was decided contrary to the view espoused by our
internmedi ate appellate court and by St. Paul. W find no clear cut
majority view applicable to this case. Appellate cases heretofore
decided really shed little Iight on the issue here because those

cases represent situations or |anguage so substantially different

fromthat in the case before us. Only two of the cases, Phil G.
Ruvelson, Inc. v. &. Paul Fire & Marine Ins. Co., 235 M nn. 243, 50 N.W2d 629

(1951), and Princess Ring Co. v. Home Ins. Co., 52 R 1. 481, 161 A 292

(1932), are fromcourts of last resort. None of the cases is from

a United States Court of Appeals.
St. Paul puts great store by Princess Ring, particularly its

statenent " [o] pportunity makes the thief.'" 52 R 1. at 484, 161
A. at 293. The statenent, however, has to be taken in the context
of the facts of the case. The court there said relative to the
i nsurance policy:

"It stated that it covered | oss of the insured
property arising from any cause except :
| oss or danmmge to property insured hereunder
whilst in or upon any autonobile ... unless
such conveyance is attended at the tinme the
| oss occurs by a permanent enployee of the
assured, or by a person whose sole duty is to
attend the conveyance and who at such tine
shall remain in or upon the conveyance ...""

ld. at 483, 161 A at 293. The facts were that the jewelry

conpany's pernmanent enployee went to visit his brother. Two

containers of jewelry were in the car. When he arrived at his
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brother's house, the brother's father-in-law was outside. He asked
the father-in-lawto watch the car. Wen the enpl oyee went to ring
the doorbell at his brother's hone, he saw sonmeone junp into the
car and drive away. The court found that the permanent enpl oyee
"was not in attendance upon the autonobile at the time the jewelry

was stolen. He was about forty feet fromthe autonobile, attending
to another matter." Id. at 484, 161 A at 293. As to the father-

in-law, the court said:

"Does the evidence prove that M. Mrk
was ~a person whose sole duty is to attend the
conveyance and who at such tine shall remain
in or upon the conveyance'? The phrase " shall
remain in or upon the conveyance' fixed the
pl ace where the person attending the autono-
bile was required to be when the property
insured was in or upon any autonobile.' The
same phrase is used both in reference to the
property insured and the person attending the
aut onobi | e. Both nmust be “in or upon' the
aut onobi | e. "Qpportunity nakes the thief.'
If M. Mark had been in the autonobile proba-
bly the thief would not have entered. There
is no evidence that the thief then knew the
jewelry was in the autonobile.

"We are of the opinion that the evidence
proves that plaintiff's |loss was not covered
by the insurance policy because plaintiff
failed to conply wth the requirenents con-
tained in the exception above quoted."

ld. 484-85, 161 A. at 293.
In Ruvelson, the policy read as to an excl usion:

" Loss of or damage to property insured hereunder whilst in
or upon any automobile, motorcycle or any other vehicle unl ess,
at the tinme the loss occurs, there is actually
in or upon such vehicle, the assured or a
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per manent enpl oyee of the assured, or a person
mhosgusole duty it is to attend the vehicle

235 Mnn. at 244, 50 NW2d at 630. In that case, the enpl oyee

began to feel drowsy because of nedication he was taking. The

enpl oyee went to a hotel to procure a cup of coffee to serve as an
antidote for the nedicine which he had taken. He had first
securely locked his car with the suitcases containing the jewels
and nerchandi se contained in the car. He found one of the car

w ndows broken and the jewelry mssing upon his return. The court,

uphol di ng denial of the claim stated:

"The | anguage used in the exception now
before us is clear and unequivocal. It re-

quires that the assured, or a permanent em
pl oye[e] of assured, or a person whose sole

duty it is to attend the vehicle be actually in
or upon the autonobile when the | oss occurs.”

Id. at 251, 50 N.W2d at 633.

We have found but two cases addressing the issue of anbiguity.
In one case the policy Ilanguage involved was substantially
different fromthat in the case before us. Moreover, it was not

"Iin or on" that was construed but "unattended." |n Zurich Midwestv. S.

Paul Fire & Marine, 159 111. App. 3d 961, 513 N E 2d 59 (1987), the
excl usi on read:

" Unattended Vehicle. W won't cover | oss to prop-
erty while such is left in or on a vehicle
unl ess you, your enployee or sales personnel

are attending the vehicle at the tine of the
| oss. " "
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ld. at 963, 513 N.E.2d at 60. There, as the court put it:

"After his last stop in Wsconsin, Gutman nmade
a brief stop at a doughnut store with w ndows
whi ch were wi de open and wi thout curtains. He
stayed within approxinmately 40 feet of his
| ocked car and his car was out of sight for
| ess than one mnute, while he used the rest-
room"

Id. at 962, 513 N.E. 2d at 60. The court hel d:

"The " Unattended Vehicle' clause in the
case at bar is not subject to double or multi-
pl e neani ngs. As defined in Wbster's New
International Dictionary 2482 (3d ed. 1966),
“unattended' neans "|lacking a guard, escort,
caretaker, or other watcher.' Here, when
Gutman went into the restaurant, albeit with
t he car securely | ocked, and | ost sight of the
car when he went into the washroom he no
| onger was attending it. Under these facts,
the car was unattended."”

Id. at 963, 513 N E. 2d at 60.

The second case to address anbiguity is Tivoli Corp.v. Jewelers Mut. Ins.

Co., 932 SW2d 704 (Tex. C. App. 1996). The court set forth the

exclusion in the policy:
"Property Excl uded

We do not cover property:

*x * * * % %

10. In or on a vehicle that is not attended. An attended
vehicle hasa person actually in or on the vehicle. This person must
be you, your employee, or a person whose duty it is to attend it.
(Enphasi s added).

Id. at 707. The court set forth the facts:
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"On Decenber 9, 1991, George Kessler,
Tivoli's wholesale jewelry sal esman, who was
traveling between sales |ocations, placed
jewelry valued at $78,000 in the trunk of his
car. Kessler stopped at a check cashing
business owned by his friend in Houston.
Parking in the parking lot and |ocking the
car, Kessler left the jewelry in the trunk.
Inside the building, he used the restroom
| ocated in a | ocked security area behind the
| obby. Exiting the restroon, Kessler stood by
a window with his friend in the secured area
overl ooking the <check cashing business's
| obby. Kessler saw thieves taking the jewelry
fromhis car's trunk. He ran fromthe secured
area through the |obby and attenpted unsuc-
cessfully to stop the thieves as they drove
away. "

The court said, "W nust determ ne whether the insurance claim
was properly denied. One issue is whether the “unattended vehicle'
exclusion contained in the insurance policy is anbiguous, as
mai ntained by Tivoli and Goldman, so as to preclude sumary
judgment." Id. at 710. In denying the claim it said:

"W hold in this case the sal esnman did
not have the jewelry in his possession at the
time of the theft. W also hold the property
was | eft in an unattended vehicl e when he went
into the building."

Id. at 711.

In Jerome I. Slverman, Inc. v. Lloyd's Underwriters, 422 F. Supp. 89

(S.D.N.Y. 1976), the policy excl uded:

Loss of or damage to property
i nsured hereunder while in or upon any autono-
bil e, notorcycle or any other vehicle unless,
at the tine the |oss or danage occurs, there
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is actually in or wupon such vehicle, the
Assured, or a permanent enployee of the As-

sured, or a person whose sole duty it is to
attend the vehicle ....""

ld. at 90. In that case, the salesman parked his car in a parking
gar age. He left his keys in the ignition so that the parking
attendant could nove the car if necessary. He told the attendant

that he "would give himan extra tip if he would watch the car."”

Id. The sal esman "wal ked about one and one-quarter blocks to a

customer." Id. Later, after sitting in the car for a period, he
went to a tel ephone booth about fifteen feet in front of the car
where he said he could view the car. Yet |ater he went to see
anot her custoner. The jewelry was mssing when the sal esman
finally returned. The court concluded that "no | oss occurred while
[the salesman] was in or around the autonobile"” and that the

parking lot attendant "[qgJuite sinply [was] not ~a person whose

sole duty it [was] to attend the vehicle ...."" Id

I n Williamsv. Fallaize Ins. Agency, 220 Ga. App. 411, 469 S.E.2d 752

(1996), the policy stated:

""This policy does not insure loss of or
damage to property: 3) in or upon any autono-
bile or any other vehicle unless at the tine
the | oss or damage occurs there is actually in
or upon the vehicle, the Assured, or a person
whose sole duty it is to attend the vehicle.""

Id. at 412, 469 S.E. 2d at 754. The sal eswonan was inside a store

delivering jewelry to a custonmer at the time the jewelry was

st ol en. She was at least twenty-five feet away from her car.
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Wile she was in the store, soneone smashed her car w ndow,
punctured the tires, released the trunk, and stole a briefcase
containing the jewelry. The court said, "[l]t is apparent that at

the time of loss, [the sal eswoman] was neither “actually in' nor

“upon' her vehicle." Id. at 414, 469 S. E. 2d at 755.

| n Seinzeigv. Mechanics& Tradersins. Co., 297 S.W2d 778 (Mb. C. App.

1957), the policy provision excluded loss " ... unless at the tine

the loss occurs there is actually in or upon such vehicle, the
Assured or a pernmanent enpl oyee of the Assured ..."'." Id. at 779.

In that instance, the car was left unattended from9:30 p.m until
sonetinme the follow ng norning. The court said, "[Under the facts
in this case, the plaintiffs cannot recover, because the |o0ss

occurred froman autonobile at a tine when it was not occupi ed by

the insured or a permanent enployee of the insured.” Id. at 782.

I n William Kinscherf Co. v. &. Paul Fire& M. Ins. Co.,, 254 N.Y.S. 382 (App.
Div. 1931), the policy excluded ""[I]oss or damage to property
insured [t] hereunder whilst in or upon any autonobile, notorcycle
or horse drawn vehicle unless such conveyance is attended at the
tinme the loss occurs by a pernmanent enployee of the assured....'"
ld. at 383. The enployee left the car parked at the curb of a
street while he called on a custoner and had [unch. The court said
that "under the circunstances alleged in the conplaint, bill of
particul ars, and proof of |oss, [the enployee] was not in atten-

dance and no person was present 'to attend the conveyance' while
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the loss occurred.” Id. at 384. Hence, it ruled against the claim

Royce Furs, Inc. v. Home Ins. Co.,, 291 N. Y.S.2d 529, 30 A D 2d 238

(App. Div. 1968), involved a furrier's block policy. |In that case

liability was denied under the policy ""... unless at the time the
theft occurs there is actually in or upon such vehicle, the insured or a
per manent enpl oyee of the insured or a person whose sole duty it is
to attend such vehicle...."" Id at 530. The court recited the

facts:

"The vice-president drove up to a certain
hotel and parked the car in a position which
was approximately six to 10 feet from the
hotel's entrance; he |ocked the car, checked
the furs which were in the trunk, and saw t hat
the trunk was | ocked. He then went to the
regi stration desk. There was testinony that
adj acent to the desk was a | arge w ndow from
whi ch the car could be seen. After register-
i ng, which took but a few mnutes, he started
to wal k back to the car. As he did so a man
"bolted into the car, started it up and drove
off. This all took but a few seconds. Sone
tinme later the car was found and the furs were
gone. "

ld. The court said, in denying recovery:

"[ T] here was no enpl oyee of the insured in or
upon the vehicle, nor was there present the
insured or a person whose sole duty it was to
attend the vehicle. It should be noted that
the |anguage provides for the necessity of
having a person in or upon such vehicle is
prefixed by the word “actually.' That word
nmust be given a neaning."

Id. at 531.
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There are a nunber of cases that have focused on the presence

in a policy of the adverb "actually." Reveszv. Excessins.Co., 30 Cal.
App. 3d 125, 106 Cal. Rptr. 166 (1973), involved a salesnman's

floater policy. Recovery was to be denied " ... unless, atthetimetheloss
or damage occurs, the assured is actually in or upon such vehicle and t he merchandi se is

in his possession.'" Id. at 127, 106 Cal. Rptr. at 167. The court

recited the facts:

"I'n order to get directions to [his ultimte
destination], he parked his car at a curb in
front of a service station, |ocked the igni-
tion, got out of the car, taking his car keys
with him and wal ked around in front of his

auto to the parkway. Thirty seconds after
| eaving the car and while [the sal esman] was
still within two to three feet thereof, he

heard a door slam and the mptor of his car
start; he turned and saw an unidentified man
drive off at high speed.”

ld. at 126-27, 106 Cal. Rptr. at 167. The court denied liability,
sayi ng:

"At the tinme of the loss the jewelry was not

in his “personal custody' and he was not

“actually in or upon' his vehicle, as required

by the policies, in any sense of these words.

The tenporary abandonnment is clearly evidenced

by the fact that the thief was able to take

possession of the vehicle and its contents
W thout interference fromhim"

Id. at 129, 106 Cal. Rptr. at 168.
I n Greenbergv. RhodeldandIns. Co.,, 66 N.Y.S. 2d 457 (App. Term 1946),
a policy excluded a claim " ... wunless, at the tine the |oss

occurs, there is actuallyinor uponsuchvehicle the Assured or a permanent
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enpl oyee of the Assured, or a person whose sole duty it is to guard

the property ...."" ld. at 459. The | oss occurred while the

supposed custodian was in a restaurant with a friend. The court
said that "prior to entering the restaurant one of the party

requested a stranger standing nearby to watch the car and prom sed
to pay hima dollar for his services ...." 1Id. at 458. One of the

doors of the car had been pried open and the property in question
had been stol en when the party returned about an hour later. The
court said:

"We nust give due recognition to the use
of the word "actually' and nmust conclude it
was inserted and intended for a definite
purpose — to indicate the intention that
presence in reality —presence in fact —was
requi red and not a constructive or theoretical

one. If we do not adopt that view then care
and accuracy in the use of words is a neani ng-
| ess effort.”

Id. at 459.

Recovery was permtted in Lackowv.InsuranceCo.,, 382 N.Y.S. 2d 529,

52 AD. 2d 579 (App. Dv. 1976). The policy provision in question

required that the enployee " "actually [be] in or upon such vehicle'
at the time of the loss." Id. at 530. The court held that the

"enpl oyee's position at the tine of the robbery, at the rear of the

vehicle opening its trunk, was in conpliance with the "Jeweler's
Bl ock Policy' provision." ld. at 529-30. No reasoning is set

forth.
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Wideband Jewelry v. Sun Ins. Co.,, 619 N.Y.S.2d 339, 210 A D. 2d 220
(App. Div. 1994), likew se contains no analysis. The exclusion
deni ed coverage " ... unless [the assured], an enpl oyee, or other
person whose only duty is to attend the vehicle, are actually in or
upon such vehicle at the tinme of the theft.'"™ Id. at 339. The
enpl oyee was approximately six feet from his vehicle when the
t hi eves opened the trunk and stole the jewelry in question. The
court said, "The plaintiff's enployee was clearly not "actually in

or upon' the vehicle at the tine of the theft ...." Id.

The policy in Dreblattv. Taylor, 67 N Y.S. 2d 378, 188 Msc. 199
(App. Term 1947), was simlar to a jeweler's block policy in that
the policy there excluded ""|oss of the property insured [t]herein
fromroad vehicles of every description when such vehicles are left
unattended.'" Id. at 379. The vehicle in question was watched from

the front wi ndow of an apartnent on the first floor of an apartnent
house before which it was parked. The court said:

"The attendant, assumng the watcher to be
such, was not shown to be actually within or
upon the autonobile, or so near thereto as to
be able to observe a theft of the contents.
The term “unattended' has a connotation of
lack of due diligence or protection which
woul d excl ude coverage. "

American Sone Diamond, Inc. v. Lloydsof London, 934 F. Supp. 839 (S.D. Tex.

1996), involved yet another case in which the policy provision
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required that "there [be] actually in or upon such vehicle, the

Assured, or a permanent enployee of the Assured, or a person whose
sole duty it is to attend the vehicle.” Id. at 841. There the

representative of the wholesale jewelry conpany involved pulled
into a service station to purchase gasoline for the trip hone.
After refueling the car, he went inside the station to pay. As the
court put it,

"[Aljfter waiting a mnute or less in
line, [he] noticed a black car pull up behind
his rental car. Because the gasoline punps
were crowded with vehicles, [he] decided to
return to his car to nove it to allow the
bl ack car access to the punp. As [he] ap-
proached his car, the black car sped off and a
custonmer informed [the custodian] that someone
had stolen sonething fromthe trunk of [the]
car [in question]."

ld. at 840. The court said in denying liability:

"I ndeed, the use of the word "actually' in the
requi renent that the assured or properly-
desi gnat ed person be "actually in or upon' the
vehicle at the tine of |oss belies any conten-
tion that constructive possession of the type
urged by Plaintiff can avoid the exclusion.
See Royce Furs, 291 N.Y.S.2d at 531 (The "in or
upon the vehicle' |[|anguage of the coverage
exclusion “is prefixed by the word "actually."
That word nust be given a neaning.'); Reves,
106 Cal. Rptr. at 168 (Agreeing with courts
that " placed great enphasis on the word "actu-
ally," indicating that it clearly negates
constructive presence and possession.'). See
also Ideal Mut. Ins. Co. v. Last Days Evangelical Assn, Inc.,, 783
F.2d 1234, 1238 (5th G r. 1986), citing Blaylockv.
Am. Guarantee Bank Liab. Ins. Co.,, 632 S.W2d 719, 722
(Tex. 1982) ( [We attenpt to construe a
contract so as to avoid rendering any of its
ternms neaningl ess.') "
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American Stone, 934 F. Supp. at 843.
Thi s Case

It will be seen from the above discussion that with the
possi bl e exception of the cases containing the word "actually," a
word not present here, no gui dance can be gl eaned from ot her cases.
There is no contention that the sal esman here was "in" the vehicle.
G ven our cases which hold that sone distinct nmeaning nmust be given
to every word and no word is to be rejected as nere surplusage,
"on" must be said to have sonme intended neaning here, a neaning
which differs from"in."

In earlier generations when running boards were found on
virtually all autonobiles, there m ght have been sone contention
that a person on the running board of a vehicle would be on the car
in question within the neaning of the policy. 1In today's world,
one certainly would not expect a custodian of jewelry to be
actually riding on a vehicle —upon it, if you will. [Indeed, if
the person were and this obstructed the vision of the driver, the
person mght run afoul of Maryland Code (1977, 1992 Repl. Vol.
1996 Supp.), 8§ 21-1104 of the Transportation Article. |In common
parl ance, one woul d expect the requirenment that a person be "on" a
vehicle to nean the person was required actually to be situate upon

the exterior of the vehicle. This would be inline with the nost

nearly applicable definition of the word "on" found in Webster'sThird



- 20 -
New International Dictionary of the English Language 1574 (Unab. ed 1961), where
it is said:

"1l a-used as a function word to indicate posi-

tion over and in contact with that which

supports from beneath (the book is [on] the

table) (was built [on] an island) (kept his
hands [on] the desk)."

Black'sLaw Dictionary 981 (5th ed. 1979), defines "on":

"Upon; as soon as; near to; along; along
side of; adjacent to; contiguous to; at the
time of; follow ng upon; in; during; at or in
contact with upper surface of a thing."

No citations are given. However, Black'sLaw Dictionary 1240 (4th ed.
1951), after giving a simlar definition, refers to Saughter v.
Robinson, 52 Wah 273, 173 P. 456, 458 (1918); Hintonv.Vinson, 180 N. C.

393, 104 S.E. 897, 900 (1920); and Suckeyv.Jones, 240 S.W 565, 566
(Tex. Civ. App. 1922). None of those cases, however, provides
gui dance in this case.

We do not understand that it is the intent that a person
actually be physically |ocated upon the vehicle. In fact, St. Paul
agrees that for JMP to recover the enployee in question does not
have to be actually physically situate upon the vehicle in
questi on. It says that "on" fixes place. That is fine, but
interpretation is required, a judgnent call as to whether a given
fact situation anounts to being "on" the vehicle within the nmeani ng

of the policy.
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At oral argunent, in response to questions fromthe Court, St.
Paul took the position that when the enpl oyee here put the gasoline

nozzle into the vehicle and began punping gasoline he was stil

on" the vehicle, although he obviously would not have been
physically affixed upon it. Counsel agreed that if the enpl oyee
had gone four feet away fromthe car to an outside booth to pay for

t he gasoline in question, he still would have continued to be in

attendance and thus "on" the vehicle, but he contended that when
t he enpl oyee went inside to pay for the gasoline, he abandoned the
vehicle and therefore no longer was "on it." The problens
encountered are denonstrated by the further contention in response
to questions fromthe bench that if the building in question had
been three feet away fromthe vehicle rather than forty feet and
the person went a foot inside the building to pay for the gasoline,

he woul d no | onger be "on" the vehicle, not being in attendance.
Furt her questions were propounded relative to a person having his
head under the hood of the car for sone purpose or fixing a flat
tire, in either of which situations he would have been unable to
see the trunk in question. Nevertheless, it is the belief of the

i nsurance conpany that this person would be in attendance and

therefore "on" the vehicle. | f the insurance conpany nmeant "in

attendance,” it did not say so. This all points up the problem
"On" as here used is anbiguous. Under our cases sonme neani ng

must be ascribed to it. There is nothing to tell us what the

I nsurance conpany neant. Each of the dictionary definitions we
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have quoted would require interpretation. Scriveners of insurance
policies have the ability to express what they nean when they so
desire. There is nothing to guide us here.

We have found no reported appel | ate opi nion other than that of
t he Court of Special Appeals which has construed the "in or on"
| anguage with which we are here concerned. W conclude that the
trial court erred in entering summary judgnment in favor of St.

Paul . The Court of Special Appeals likewise erred in affirmng

that judgnent. As Judge Eldridge said for the Court in TrucklIns. Exh.

v. Marks Rentals, 288 Mi. 428, 433, 418 A 2d 1187, 1190 (1980), "[Where
contractual |anguage i s anbi guous, extrinsic evidence is adm ssible
to show the intention of the parties.” Hence, there nust be a
trial.
JUDGMVENT OF THE COURT OF SPECI AL APPEALS REVERSED,
CASE REMANDED TO THAT COURT WTH DI RECTIONS TO
REVERSE THE JUDGVENT OF THE CIRCU T COURT FOR
MONTGOVERY COUNTY AND REMAND THE CASE TO THAT COURT
FOR FURTHER PROCEEDI NGS CONSI STENT WTH TH' S
OPI NI ON; RESPONDENT TO PAY THE COSTS IN THI S COURT

AND I'N THE COURT OF SPECI AL APPEALS.



