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On 12 July 1996, appellant, John Doe,! filed a Conplaint for
Absol ute Divorce agai nst appellee, Jane Doe, in the Grcuit Court
for Baltinmore County. The ground asserted for the divorce sought
by M. Doe was Ms. Doe's alleged comm ssion of adultery. On 5
Decenber 1996, M. Doe filed an anended conpl aint, adding Counts ||
through V11, which are the subject of this appeal. Counts Il and
1l alleged fraud and intentional infliction of enotional distress,
respectively, relating to Ms. Doe's alleged know ng, deliberate,
false, and affirmative msrepresentation to M. Doe that he was the
father of two of the parties' three children. Counts |V through
VIIl alleged fraud, negligent msrepresentation, promssory
estoppel , breach of contract, and constructive trust, respectively,
relating to allegations that Ms. Doe repeatedly di ssuaded M. Doe
fromcontributing to his 401(k) plan by falsely and intentionally
promsing M. Doe that he could rely on Ms. Doe's stockhol di ngs for
his retirenent. Conpensatory and punitive damages were sought on
all counts, save that for a constructive trust. On 31 January
1997, Ms. Doe filed a nmotion to dismss Counts Il through VII. The
trial court held a hearing on the notion on 16 May 1997 and on 8
July 1997 issued an order granting Ms. Doe's notion to dismss. On

14 July 1997, the court granted a notion for entry of final

For reasons that will become obvious, the proper nanes of the
parti es have been redact ed.



judgnent as to Counts Il through VIIl pursuant to Rule 2-602(b)?2
M. Doe presents the follow ng questions for our review, which
we have rephrased:

| . Whether the trial court erred in dism ssing
Counts Il and Il on public policy grounds.

1. Whether the trial court erred in finding

the allegations in Counts |1 and 111

insufficient to state a cause of action.

I11. Wether the trial court erred in

di sm ssing Counts IV through VIII for failure

to state a cause of action.

FACTS
M. and Ms. Doe married on 2 Septenber 1989. During the

course of their marriage, three children were born: J.D. Doe, born
21 February 1992; and twins A E Doe and Z. S. Doe, born 10 July

1993. M. Doe was naned as the father on the birth certificates of

2Rul e 2-602(b)(1) allows the trial court, if it expressly
determnes in a witten order that there is no just reason for
delay, to direct in the order the entry of a final judgnent as to
one or nore but fewer than all of the clainms before it. Thi s
provision is an exception to the general rule that an order that
adj udi cates fewer than all of the clains in an action is not a
final judgnent and therefore is not ripe for appeal. Tharp v.
Di sabl ed Anerican Veterans, Mi. App.___ , No. 1662, Septenber
Term 1997 (slip op. at 3) (filed 29 May 1998). This limted
exception is only available on rare occasions to avoid harsh
results. [1d. The case sub judice is just such a case. Here, the
trial court properly directed the entry of final judgnent as to M.
Doe's tort clainms, leaving the divorce case pending. As M. Doe
argued in his witten notion for entry of final judgment, filed on
11 July 1997, delay of entry of final judgnent on his tort clains
m ght result in a second trial of his divorce action and denial of
his Constitutional right to a jury trial on the many factual issues
whi ch overlap the |legal and equitable aspects of this case. The
record of this case serves as a nodel for the proper invocation and
di sposition of a Rule 2-602(b)(1) certification.
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each of the three children, and Ms. Doe held out M. Doe as the
bi ol ogi cal father of each of the children.

Unbeknown to M. Doe, Ms. Doe, an art student, began a sexual
affair in 1990 with MG, M. Doe's art professor. |In 1991, M.
Doe began working at MG's art gallery in Baltinore. At M. Doe's
request, M G becane godfather to all three children. On 2 July
1996, M. Doe discovered a letter witten by Ms. Doe to MG which
stated, in part:

It remains ny belief that at sone point in the
course [of] our relationship | disappointed
you deeply, and that this is a[t] |east
partially (if not wholly) responsible for
bringing about the distance which has
conplicated our interactions during the past

few years. The comrencenent of this change
seens to roughly correlate with the birth of

our children . . . | realize that ny decision
not to termnate these pregnancies . . . If ny
decision to bear J.D. & AE & Z. S. altered
the feelings you held towards ne, | amsorry.

Though | have occasionally wondered if | nade
the correct choice in this | amconvinced that
gi ven ny perception (or m sconceptions) about

the bond [between] us at that time, | could
not have decided otherwise. You wll always
be the father of ny <children. i.e. -

have/ devel op your own relationship with each
of them as you wi sh. The divulging of their
identities will be at your discretion. |If for
some unforeseeable reason it should becone
necessary for ne to provide information to the
children regarding how they cane to be Z S.,

AE, and J.D. will likely receive the [point]
of viewreflected in this letter, your nane .

will be wthheld and your privacy
protected . . . Included please find cards

fromthe St. Paul's parish docunenting your
godparentship to the children

M. Doe spoke with MG on 7 July 1996. During the course of



that conversation, MG admtted the affair and acknow edged t hat
he and Ms. Doe had engaged in sexual relations at the tine J.D. was
conceived in My 1991, and did not deny that he and Ms. Doe had
engaged in sexual relations at or about the tine AE and Z. S. were
concei ved in Novenber 1992. M. Doe confronted his wife on 11
July with the letter and MG's adm ssions. M. Doe deni ed having
sexual relations wth MG and refused to discuss the children's
paternity. The next day M. Doe filed for divorce.

On 25 July 1996, M. Doe and the children submtted bl ood
sanples for DNA testing regarding M. Doe's paternity. The test
results, provided in Cctober 1996, confirnmed that M. Doe was
J.D."s biological father but excluded himas the biological father
of the tw ns.

M. Doe alleged that throughout the parties' marriage the
sexual encounters between Ms. Doe and hinself were infrequent. In
part because of M. Doe's health problens, the parties used
wi thdrawal as their sole source of birth control. M. Doe recalled
t hat in Novenber or early Decenber 1992, V5. Doe
uncharacteristically instigated sexual intercourse and “know ngly,
del i berately and physically, prevented [M. Doe] from w thdraw ng
when necessary.” M. Doe alleges that this conduct, together with
Ms. Doe's letter to MG, allows a reasonable inference that M.
Doe knew that MG had inpregnated her before the rare sexual
encounter with M. Doe, and that she seduced M. Doe solely to
m slead himinto believing that he was the biol ogical father of the
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twi ns born thereafter.

In addition to his allegations regarding Ms. Doe's conceal nent
of the twins' paternity, M. Doe nmade several allegations regarding
the parties' finances. Specifically, M. Doe alleged that in 1990
he discussed with Ms. Doe his desire to take advantage of the
opportunity to contribute to the 401(k) retirenment plan established
by his enployer. Ms. Doe asked him instead to continue to
contribute one hundred percent of his salary into the joint famly
bank account, and, in return, Ms. Doe prom sed that M. Doe could
rely on her stockholdings for his retirenent. Based on these
representations, M. Doe continued to deposit his entire salary
into the parties' joint account, which Ms. Doe managed.

Throughout the marriage, M. Doe continued to express his
desire to begin contributing to the 401(k) plan, but M. Doe
repeatedly dissuaded him from doing so, claimng that M. Doe's
incone was needed to pay for famly expenses. She allegedly
continued to assure him that he would be able to rely on her
st ockhol dings for his retirement. As of Novenber 1996, however
Ms. Doe has taken the position that M. Doe wll not be able to

rely on her stockholdings for his retirenent.

DI SCUSSI ON

Maryland Rule 2-322(b)(2) allows a defendant to seek a

dismssal on the ground that the conplaint fails to state a claim



upon which relief can be granted. A conplaint fails to state a
cl aimwhen, even if the allegations of the conplaint are true, the
plaintiff nevertheless is not entitled to relief as a matter of

| aw. Lubore v. RPM Associates, Inc., 109 Ml. App. 312, 322, cert.

deni ed, 343 MI. 565 (1996). When considering a notion to dism ss
for failure to state a claim the circuit court only exam nes the
sufficiency of a pleading. I1d. “'The grant of a notion to dismss

is proper if the conplaint does not disclose, on its face, a

legally sufficient cause of action.'” 1d. (citing Hrehorovich v.

Har bor Hosp. Cr., 93 Md. App. 772, 784 (1992)). On appeal, this

Court “nust assune the truth of all well-pleaded facts . . . as
wel |l as inferences which may reasonably be drawn fromthose well -

pl eaded facts.” Lee v. Denro, Inc., 91 M. App. 822, 828 (1992).

If the conplaint contains any material facts that support the
plaintiff's right to recover, this Court nust reverse the order of
di sm ssal . I d

In the case sub judice the circuit court found M. Doe's

conplaint legally insufficient for two reasons: First, the court
found that M. Doe's allegations of fraud and intentional
infliction of enotional distress were barred by public policy.
Second, the court found that the conplaint failed to include any
material facts supporting M. Doe's right to recover not only on
the fraud and intentional infliction of enotional distress counts,
but also on the counts relating to Ms. Doe's stockhol dings and M.
Doe's intentions regarding his enployer's 401(k) plan. W will
6



first address the trial court's finding that M. Doe's clains are
barred by public policy. Then we wll turn to the specific
all egations to determne if the pertinent counts of the conpl aint
are sufficient to state a cause of action.

The issue presented in this case is one of first inpression in
this State: Wiether public policy precludes spouses from suing each
other for fraud and intentional infliction of enotional distress
even though the WMryland Court of Appeals has abrogated
i nterspousal immunity. The court bel ow believed such public policy

exi sts. The court opined:

Maryl and has not yet confronted the issue
of whether one spouse can sue another for
fraud and intentional infliction of enotional
distress relating to the paternity of the
children born during the course of a marriage.
Under the current state of the | aw, one spouse
may sue another for certain outrageous and
intentional tortious conduct. The Court of
Appeal s has expressly stated that interspousal
tort inmmunity no |onger exists in Maryland
Lusby v. Lusby, 283 Md. 334 (1978). . . . [In
Lusby t]he Court noted that “no sound public
policy in the latter half of the 20th-century

. . woul d prevent one spouse fromrecovering
fron1another for the outrageous conduct .
all eged” by the Plaintiff in that situation
Id. at 357. Implicit in this statenent is
t hat public policy considerations may preclude
i nterspousal suits for intentional torts in
certain situations. The facts of the instant
case present just such a situation.

A.E. Doe and Z. S. Doe are alnost four
years ol d. For their entire life they have
known the Plaintiff [M. Doe] as their father
and have benefitted fromhis | ove and support.




He notes in his conplaint that he “has
devel oped a close and loving relationship with
each of them cared for them raised them and
i nvested substantial time, effort, noney and
other resources . . . in each child s health
wel fare and well-being.” Plaintiff is seeking
relief for the enotional distress of |earning
t hat he was not the biological father of the
twns and also for the financial investnent
incurred as a result of this alleged fraud.
To allow himto litigate these clains, outside
the context of the donestic action, is not in
the best interest of the children and provides
little additional benefit to Plaintiff.

In considering whether to allow these
tort clains to proceed, the Court nust bal ance
the harmsuffered by the Plaintiff against the
potential harmto the children. The Plaintiff
is not without a renmedy. The conduct of the
Defendant is relevant to the issue of custody
and wi Il inpact on the Court's willingness to
grant a nonetary award. The Plaintiff can be
conpensated for the wongs he has suffered
wi thout litigating these issues again in tort.
Conversely, the potential harmto the children
IS great. Inter-famlial warfare takes its
toll on children, regardless of their age or
awar eness of the proceedings. These painfu
i ssues would be litigated twice, once in front
of a judge for the divorce and again in front
of a jury. Moreover, one day these children
may becone aware that the only father they had
known sought to recover damages for his
relationship with and investnent in them

Allowng a non-biological parent to
recover damages for developing a close
relationship with a child msrepresented to be
his and performng parental acts is not a
damage whi ch shoul d be conpensabl e under the
law. The Court does not condone the alleged
behavi or of t he Def endant , but t he
m srepresentations and om ssions alleged are
betrayal s for which the | aw shoul d not provide

a remedy. . . .
The Court[']s ruling is limted to the
facts of the instant case. It is not

necessary to reach the broader issue of
whet her parties should be able to bring clains
for i ntentional infliction of enot i onal
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distress and fraud when such suits are
predicated on an action for divorce. It is
the Court's belief, however, that such actions
should be prohibited in the interest of
j udi ci al econony and t he ef ficient
adm nistration of justice. As every trial

judge knows, if such clains are allowed there
wll be two suits in every divorce -- one at
law and one in equity. Per haps Judge
Henderson in the Pickering case said it best:

“where a man and wife are involved in a
marriage relationship, there could always
exist a tort for intentional infliction of
enoti onal distress where they had an argunent.

It could be over the famly dog, who takes out
t he garbage, who forgot to pay the bills or
who is spending too nuch noney. I n other
words the |aw should not provide a basis for
interfamlial warfare between husbands and
w ves where our courts would be flooded with
l[itigation.” [Pickering v. Pickering, 434
N.W2d 758, 764 (S.D. 1989) (Henderson, J.

concurring in part, dissenting in part)].

This is not to suggest that the allegations in
the instant case equate to an argunent over
the famly dog or taking out the trash, but
t he traumas spouses inflict upon each other in
today's world are often heinous and all too
common. It is sinply not practical to allow
these clains to be litigated as intentiona

torts when a renedy can be provided within the
di vorce action

We disagree with the trial court. First, given that Maryl and

has abrogated interspousal immunity for intentional

torts,

we

reject the court's conclusion that public policy regarding the best

interests of the children precludes this particular interspousal

tort claim Second, we do not agree that a divorce action wll

provide M. Doe a conplete renmedy for his clains if pr

expl ai n.

Abrogation of Interspousal |Inmunity

oven.

Ve



The comon law doctrine of interspousal imunity was
predi cated on the concept of a husband and wife as one | egal
entity. Thonpson v. Thonpson, 218 U. S. 611, 614 (1910). Because

a wfe' s |egal
married women were unable to enter

sue or be sued. ld. at 614-15.

wife as one entity precluded suits
As the Court of Appeals expl ai ned:

The
i nsof ar
for
fully conprehend.
that prior to
Amendnent  of
St ates

disabilities

| t
t he

identity nmerged with her

The | egal

husband' s upon marri age,
into contracts, own property,
fiction of husband and
615.

bet ween spouses. 1d. at

formerly exi sting

as women are concerned are difficult
those of us of the present

seens hard to believe
adoption
the Constitution of
in 1920 wonen were not
vote in Maryland and nmany other states.

generation to

the 19th
the United
permtted to
Pri or

of

to the enactnment of Chapter 399 of the Acts of

1902 they were not

permtted to practice |aw

93 M. 727, 50

in Maryland. See In Re Maddox,
A. 487 (1901).
the land records of sone of

whi ch acknow edgnent s appear

Deeds are to be found anong

our counties in
referring to the

exam nation of the wife out of the presence of

her husband by the person taking the
acknow edgnent .
Judge R chard Grason in Barton v. Barton,
32 Md. 214, 224 (1870), is authority for the
fact that at common |law "a debt due by the
husband to the wife for noney l|lent before
marri age, became ext i ngui shed by t he
marriage. " In that case he said for the
Court:
"[Plublic policy, originating in the
delicate relation existing between
husband and wife, forbids a wfe
from maintaining an action at |aw
against her husband during the
coverture, and her only renedy
against himis by a proceeding in
equity." ld. at 224.
In David v. David, 161 Ml. 532, 534, 157
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Lusby v.

A. 755, 756 (1932), Judge Ofutt said for the
Court, "The rule at comon law is that a
married worman cannot maintain an action
agai nst her husband for injuries caused by his
negligent or tortious act. 30 C J., 'Husband
and Wfe,' secs. 317, 675." He went on to
say, referring to the sane citation and al so
to Philips v. Barnet, 1 QB.D 436 (1876),
that "[t]he reason usually given for that rule
is the presuned | egal identity of the husband

and wife. . . ." Background for this is found
in 1 W Blackstone, Commentaries sone 200
years ago:

"By marriage, the husband and wfe
are one person in law that is, the
very being or |egal existence of the
woman is suspended during the
marri age, or at | east IS
i ncorporated and consolidated into
that of the husband: under whose
w ng, protection, and cover, she
per for s ever yt hi ng; and IS
therefore called in our lawfrench a
fene-covert, foemna viro co-operta,;
is said to be covert-baron, or under
the protection and influence of her
husband, her baron, or lord; and her
condition during her marriage 1is
called her coverture. Upon this
principle, of a union of person in
husband and wi fe, depend al nost al
the |egal rights, duti es, and
disabilities, that either of them
acquire by the marriage." 1d. at *
442 (italics in original).
He adds, in discussing the consequences of
this union of husband and wfe, "If the wife
be injured in her person or her property, she
can bring no action for redress wthout her
husband's concurrence, and in his nane, as

well as her own: neither can she be sued
wi t hout maki ng the husband a defendant." [d.
at * 443.

Lusby, 283 M. 334, 337-38 (1978).

The passage of Married Wnen's Acts in the 1800s significantly

weakened t he | egal

fiction of

“the union of person in husband and

11



w fe.” These Acts, passed in nost states, gave wonen a separate
|l egal identity with the right to contract, own property, and
mai ntain separate legal actions. See Stacey S. Kawasaki,

| nt erspousal Torts: a Procedural Franework for Hawai'i, 19 U. Haw.

L. Rev. 377, 378-79 (1997). Chapter 457 of the Acts of 1898, |ater
codified in Article 45, 8 5, and now contained in Ml. Code (1984,
1991 Repl. Vol., 1997 Supp.), 8 4-201 to 206 of the Famly Law
Article, revised Maryland' s |aw regardi ng spouses' legal rights.
Section 4-204 provides:

8 4-204. Married wonan's right to deal as if
unmarri ed.

A married woman may do any of the follow ng,
as if she were unmarri ed:

(1) engage in business;

(2) make a contract wth any person,
i ncl udi ng her husband, whether or not she is
engaged i n business;

(3) bind herself and her assigns by a
covenant running with or related to real
property or chattels real deeded to her on or
after March 19, 1867,

(4) forma partnership with any person
i ncl udi ng her husband;

(5 sue on any contract, including a
contract made with her husband;

(6) sue for the recovery, security, or
protection of her property;

(7) sue for any tort commtted against
her; and

(8) appoint counsel to represent her in
an action brought under 8 4-205 (b) or (c) or
8§ 4-301 (b) of this title.

Section 4-205 provides, in part:

8§ 4-205. Right to deal with married wonan as
i f unmarried.

(a) Husband's right. -- A husband may sue his
wife on a contract made with her, as if she

12



were unmarri ed.

(b) Rghts of a third person -- In general. --
(1) A third person may take any of the
followng actions with or against a married
worman, as if the married woman were unmarri ed:

(i) make a contract;

(1i) sue on the contract, whether the
contract was nmade before or during the wonan's
marri age;

(i11) sue for a tort, whether the woman
commtted the tort before or during her
marri age; and

(iv) execute on a judgnent.

(2) Athird person may nmaintain an action
at law or in equity against a nmarried woman in
her married nane.

Until Lusby, Maryland courts did not interpret these
provisions as allow ng spouses to sue one another in tort. Lusby,

283 M. at 358. In Furstenburg v. Furstenburg, 152 M. 247

(1927), Ms. Furstenburg brought an action agai nst her husband for
injuries she suffered in an autonobile accident. ld. at 248.
Rejecting the argunent that Section 5 of Article 45 allowed an

i nterspousal tort suit, the Furstenburg Court relied on Thonpson v.

Thonpson, 218 U.S. 611 (1910), in which the Suprene Court construed

a simlar District of Colunbia statute. Fur st enburg, 152 M. at

249. The Furstenburg Court concluded that “[t] he statute was not

intended to give a right of action as against the husband, but to
allow the wife, in her own nane, to maintain actions of tort which,
at comon |aw, nust be brought in the joint nanmes of herself and
husband.” [d. at 251 (quoting Thonpson, 218 U. S. at 617). The
Court found that

[I]t appears to have been the purpose of the

13



Act of 1898 to give the wife a renedy, by her
suit alone, for actionable wongs which could
not t heretofore be t hus i ndependent |y
redr essed. The intention to <create, as
bet ween husband and wife, personal causes of
action. which did not exist before the act, is
not, in our opinion, expressed by its terns.

Fur st enburg, 152 Ml. at 252-53 (enphasi s added).

Several years later, in David v. David, 161 M. 532 (1931),

the Court

Article 45, Section 5 did not

intort:

again concluded that the rights afforded spouses

The rule at common lawis that a marri ed woman
cannot mai ntain an action agai nst her husband
for injuries caused by his negligent or
tortious act. The reason usually given for
that rule is the presuned |legal identity of
t he husband and w fe, and sone confusion has
arisen from the adoption of the |egislation
which has had the effect of partially
di ssipating that fiction by permtting suits
bet ween husband and wfe to enforce
contractual liabilities, by according to each
the same rights and privileges in respect to
property they would have if wunmarried, by
permtting the wife to carry on a trade or
business, and to receive and enjoy her
earnings from any source as freely as if
single, and to sue in her own nane for torts
agai nst her. Coi ncident wth the w dening
scope and extent of such legislation, there
has been a determned effort to have it
construed so as to permt actions between
husband and wife for damages resulting from
some wongful or negligent act of the
defendant, and in sone jurisdictions it has
been so construed, usually on the ground that,
with the disappearance of the fiction of
identity, the reason for the rule denying
persons in the relation of husband and wfe
the right to sue each other in tort ceased.
But that view has been rejected by what seens
to be the weight of authority, not only upon

14
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the technical and artificial ground that the
identity of husband and wife persists in its
original vigor until it has been conpletely
di ssol ved by express legislative mandate, in
respect to all matters which the Legislature
has not expressly included within the nmeaning
of the emancipatory statutes, but upon the
br oader soci ol ogi cal and political ground that
it would introduce into the honme, the basic
unit of organi zed society, discord, suspicion
and distrust, and would be inconsistent with
the comon wel f are.

David, 161 Md. at 534-35 (citations omtted).
In Gegg v. Gegg, 199 MI. 662 (1952), the Court rejected the

David Court's reasoning as artificial, explaining that

[i]t applies to a post-bellum situation a

theory which is clearly only applicable to

conditions prior to the difficulty which

caused the bringing of the legal action.

After discord, suspicion and distrust have

entered the hone, it is idle to say that one

of the parties shall not be allowed to sue the

ot her because of fear of bringing in what is

al ready there.
ld. at 667.

The Court concluded, nevertheless, that “these ancient

t heories which forma part of the common | aw have to be foll owed by
us unless they have been changed by legislative action, and the
clear inport of the decision in the David case is that the
emanci patory statutes nust be strictly construed.” | d. The
followng year the Court reiterated that “[i]t is clear that
Maryland will not entertain a suit by one spouse agai nst the other
for his or her tort, commtted during the marital status.” Tobin

v. Hoffman, 202 Md. 382, 391 (1953).
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I n Lusby, however, the Court changed the rule. See Lusby, 283
Md. at 358. In Lusby, M. Lusby's husband carjacked her at
gunpoi nt, assaulted and raped her, then hel ped two of his friends
try to rape her. 1d. at 336. M. Lusby then sued her husband in
tort. The trial court dismssed the action on the basis of
i nterspousal immunity. Id. In reversing the trial court, the
Court of Appeals |ooked to other states for guidance regarding the
abrogation of interspousal immunity for tort actions. The Court

quoted Lews v. Lewis, 351 N E 2d 526 (Mass. 1976), in which the

Massachusetts Suprene Court st ated:

“We conclude therefore that it is open to this
court to reconsider the common |aw rule of
i nterspousal immunity and, having done so, we
are of opinion that it should no | onger bar an
action by one spouse agai nst another in a case
such as the present one. We believe this
result is consistent with the general
principle that if there is tortious injury
there should be recovery, and only strong
argunments of public policy should justify a
judicially created inmunity for tortfeasors
and bar to recovery for injured victins.”

Lusby, 283 Ml. at 347 (quoting Lewis, 351 N E 2d at 532). The
Lusby Court further noted:

Al t hough the courts have been divided on this
issue, the comentators have been nearly
unaninmous in their criticismof the comon | aw
rule of immunity. See, e.qg., W Prosser,
Handbook of the Law of Torts, § 122 (4th ed.
1971) (At 864 Prosser states, "The devastating
attack on the old rule found in a nunber of
recent decisions seens to |eave no possible
justification for it except that of historical
survival."); 1 F. Harper & F. Janes, The Law
of Torts 8 8.10 (1956) (At 645 the authors
state, "The rule denying recovery has been

16



applied literally and blindly in many cases
where the reason for the rule could not
possi bly apply inasnmuch as there was no hone
to disrupt and no donestic harnony to
di sturb." At 646 they state, "The
met aphysical and practical reasons which
prevented such actions at common |aw are no
| onger applicable."); and MCurdy, Personal
Injury Torts Between Spouses, 4 Vill. L. Rev.
303 (1959). In the latter article Professor
McCur dy st ates:

"There is no reason to think that in

the case of intentional, wlful, and

wanton injury an action would

di srupt donestic harnony, since the

conduct leading to the action has

al ready caused the disruptions; and

indeed there is every reason to

t hi nk that denial of an action m ght

be nore disruptive in that it m ght

lead to resort to other admttedly

avai lable redress such as to be

found in the crimnal and divorce

| aw. Besides, a substantial nunber

of states have for years allowed

such interspousal tort actions

either by decision or by express

statute and it would be inpossible

to denonstrate that nore donestic

di sharnony exi sts because of it.”

Lusby, 283 M. at 350-51 (footnote omtted). The Lusby Court
observed: “[I]n none of the prior Maryl and cases has there been an
all egation of an intentional tort, nmuch | ess the outrageous conduct

here set forth. Moreover, at no time since Furstenburg has the

Court exam ned the foundation upon which our holdings rest.” I1d.
at 352 (citation omtted). The Court then recalled the U S
Suprene Court's 1910 decision in Thonpson, and concluded that
Justice Harlan's dissent, in which Justices Holnes and Hughes
j oined, was nore persuasive than the majority opinion. 1d. The
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Lusby Court quoted Justice Harl an:

"In nmy opinion these statutory provisions,
properly construed, enbrace such a case as the
present one. . . . The statute enables the
married woman to take, as her own, property of
any kind, no matter how acquired by her, as

well as the avails of her skill, Iabor or
personal exertions, 'as absolutely as if she
were unmarried.' It then confers upon nmarried

wonen the power to engage in any business, no
matter what, and to enter into contracts,
whet her engaged in business or not, and to sue
separately wupon those contracts. If the
statute stopped here, there would be ground
for holding that it did not authorize this
suit. But the statute goes nmuch farther. It
proceeds to authorize married wonen '"also' to
sue separately for the recovery, security or

protection of their property; still nore, they
may sue, separately, 'for torts conmtted
against Them as fully and freely as if they
were unmarried."’ No discrimnation is made,
in either case, between the persons charged
with commtting the tort. No exception is
made in reference to the husband, if he

happens to be the party charged wth
transgressing the rights conferred upon the
wife by the statute. In other words,
Congress, by these statutory provisions,
destroys the unity of the marriage associ ation
as it had previously existed. It makes a
radi cal change in the relations of nman and
wife as those relations were at common law in

this District. In respect of business and
property the married woman is given absolute
control; in respect of the recovery, security

and protection of her property, she may sue,
separately, in tort, as if she was unmarri ed;
and in respect of herself, that is, of her
person, she may sue, separately, as fully and
freely, as if she were unmarried, 'for torts
commtted against her.’' So the statute
expressly reads. But ny brethren think that
notw t hstandi ng the destruction by the statute
of the unity of the married relation, it could
not have been intended to open the doors of
the courts to accusations of all sorts by
husband and w fe against each other; and,
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t her ef ore, they are noved to add, by
construction, to the provision that married

wormen may 'sue separately . . . for torts
commtted against themas fully and freely as
i f they were unmarried' these words:

"Provided, however, that the wife shall not be
entitled, in any case, to sue her husband
separately for a tort commtted against her

person.'”

Lusby, 283 Md. at 354-55 (enphasis in original)(quoting Thonpson,
218 U. S. at 621-23). The Lusby Court then concl uded:

Much of what M. Justice Harlan said in
his dissent in Thonpson could be said by way
of analysis of the Mryland act, as Judge
Hammond inplied for the Court in Fernandez
214 M. at 524, when he indicated that the
literal |anguage of Art. 45 8 5 would
aut hori ze the type of suit we here have before
us. Thonpson was decided nine years before
the adoption of +the 19th Anendnent and
Fur st enburg, eight years after its adoption
One senses in Thonpson a reluctance to permt
change. Certainly Justices Harlan, Holnes,
and Hughes, the dissenters in Thonpson
constituted three of the great mnds of the
Suprene Court of the United States in 1910.

We can conceive of no sound public policy
in the latter half of the 20th-century which
woul d prevent one spouse fromrecovering from
another for the outrageous conduct here
all eged. There certainly can be no donestic
tranquility to be preserved in the face of
al l egati ons such as we have before us. | t
will be recalled that in Gegg, 199 M. at
667, Chief Judge Marbury said for the Court,
"After discord, suspicion and distrust have
entered the hone, it is idle to say that one
of the parties shall not be allowed to sue the
ot her because of fear of bringing in what is
already there." It wll further be recalled
that he labeled as "artificial" the theory
that "the identity of husband and wfe
persists in its original vigor until it has
been conpletely di ssol ved by express
| egi sl ati ve mandate . . . ."

The Ceneral Assenbly has not heeded the
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suggestions by this Court that a new statute
be enacted. Insofar as the interpretation to
be given to the present statute is concerned,
we have said many tines that the cardinal rule
of statutory construction is to ascertain and
carry out the real legislative intent, and in
ascertaining that intent the court considers
the | anguage of an enactnent in its natura
and ordinary signification. See, e.qg., Howell
v. State, 278 M. 389, 392, 364 A 2d 797
(1976), and the cases there cited. For
pur poses of our decision here today, however,
we need not be involved wth statutory
construction nor need we be involved wth our
prior cases other than for dicta appearing in
themto the effect that one spouse may not sue
another for tort. None of our prior cases has
i nvol ved an intentional tort. W find nothing
in our prior cases or elsewhere to indicate
t hat under the common |aw of Maryland a wfe
was not permtted to recover from her husband
in tort when she alleged and proved the type
of out r ageous, i ntenti onal conduct here
al | eged. Note that under the common law in
England as reflected in Blackstone it was
under "the old comon |aw' that a husband
"mght give his wife noderate correction.”
(Enphasis added.) The type of action in the
case at bar not being forbidden by the common
law of this State or any statute of this
State, it follows that the trial court erred.

Lusby, 283 Md. at 357-58 (footnote omtted).

In the next case to address interspousal inmmunity,

Li nton, 46 Ml. App. 660 (1980), this Court observed that

has steadfastly adhered to the common | aw doctri ne of

I mmuni ty

Li nton v.

“Maryl and

i nt er spousal

in tort cases.” |d. at 664. The Court neverthel ess

acknow edged that “in Lusby v. Lusby, [the Court of

Appeal s]

recogni zed an exception to the doctri ne whenever the tort conmtted

agai nst the spousal victimis not only intentional, as in assault

and battery, but “outrageous,” as where the errant spouse's conduct
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t ranscends common decency and accepted practices.” Linton, 46 M.
App. at 664 (citation omtted). The Court pointed out that the
hol ding in Lusby, which was |limted to what it characterized as
“outrageous, intentional torts,” represented nerely a “small gap”
in the rule of interspousal inmmunity. 1d.

A few years l|ater, however, the Court of Appeals created a
chasm out of the small gap when it expanded the abrogation of

i nterspousal immunity to negligence cases. Boblitz v. Boblitz, 296

wmd. 242, 275 (1983). The Court reviewed decisions in the few
states retaining the interspousal imunity doctrine and reviewed
decisions fromthe states that had abrogated the doctrine fully and
partially.® 1d. at 253-75. The Court quoted the Restatenent
(Second) of Torts, which approved abrogati on of the doctrine:
“Section 895F. Husband and Wfe
(1) A husband and wife is not imune from

tort liability to the other solely by reason
of that rel ationship.

* * * *
Comrent :

* * * *
f. Abrogation. The | ast two decades have

wi tnessed the definite rejection and abolition
of the immunity between husband and wife in

3In 1983, 27 states had abrogated the doctrine fully and 8
partially. Kawasaki, supra, 19 U Haw L. Rev. at 381-82. By 1997,
i nterspousal immunity had been conpletely abrogated in 45 states
and the District of Colunbia, and 5 states had abrogated the
immunity in limted circunstances (Georgia, Mssachusetts, Nevada,
Rhode Island, Vernont). 1d.
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its entirety in a substantial nunber of
j urisdictions. Nurer ous courts have foll owed
a dissenting opinion of M. Justice Harlan in
Thonmpson v. Thonpson, (1910) 218 U. S. 611, and
have held that the Married Wnen's Acts and
the position of equality in which they were
i ntended to place the spouses have renoved all
reason and justification for the imunity, and
that one spouse is subject to liability to the
other for any tort whether it is to property
or to the person. The nunber of these
deci sions has been on the increase in recent
years and has been encouraged by the spread
and general use of liability insurance,
particularly in autonobile cases. The
indications are clear that this is the future
state of the lawin all states.

Id. at 271-72 (quoting Restatenent (Second) of Torts 8§ 895F).
The Court then discussed Lusby and concl uded:

In capsulation, the opinion in Lusby, supra,
pointed out (1) the current invalidity of the
disabilities inposed wupon wonen by the
original rule of I|aw (2) that the great
m nds of Suprene Court Justices Harlan, Hol nes
and Hughes had dissented from the narrow
interpretation of the District of Colunbia
Married Wnens [sic] Act in Thonpson V.
Thonpson, supra; (3) that Chief Judge Marbury
[in Gegg]was rightly critical of the reasons
for decision in the early cases; (4) that
Judge Hammond's observation [in Fernandez]
that the literal [|anguage of Article 45,
Section 5 would authorize tort actions was
quite correct and in accord with the view of
the dissenters in Thonpson, supra; and (5)
that since the decision in Stokes [v. Taxi
Operators Ass'n, 248 M. 690] in 1968 there
has been a parade of cases in which courts
have altered the previous common |aw rule.

Boblitz, 296 Md. at 272-73 (footnotes omtted). Noting that the
Lusby Court found it unnecessary to rule upon the question of the

continuing viability of the interspousal imunity rule in general
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negl i gence cases, the Court stated:

I n the subject case the issue whether the rule
[of interspousal immnity] continues to be
viable is clearly before us. We share the
view now held by the vast majority of American
States that the interspousal immunity rule is
unsound in the circunstances of nodern life in
such cases as the subject. It is a vestige of

the past. W are persuaded that the reasons
asserted for its retention do not survive
careful scrutiny. They furnish no reasonable
basis for denial of recovery for tortious
personal injury. W find no subsisting public
policy that justifies retention of a
judicially created immunity that would bar

recovery for injured victinms in such cases as
t he present.

Id. at 273.

Al t hough “m ndful of the value of the doctrine of stare
decisis and aware that for reasons of certainty and stability,
changes in decisional doctrine ordinarily should be left to the
Legislature,” 1id. at 273, the Court pointed out that “[t]he

doctrine of stare decisis, inportant as it is, is not to be

construed as preventing us fromchanging a rule of lawif we are
convinced that the rul e has become unsound in the circunstances of

nodern life.” 1d. at 274 (quoting Wiite v. King, 244 M. 348, 354

(1966)). The Court concl uded:

In cases such as the present we have no
| egislative barrier to abrogation of this
outnoded rule of | aw. | ndeed, after
| egi sl ati ve passage and approval by the people
of Article 46 of the Declaration of Rights any
anci ent deprivation of rights based upon sex
woul d contravene the basic |law of this State.

By the sanme token, we recognize that
“conduct, tortious between two strangers, my
not be tortious between spouses because of the
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mutual concessions inplied in the mrital
relationship.” Decision in such cases
necessarily will be determned on a case to
case basis.
ld. at 274-75 (citation omtted).
This Court further defined the limts of the interspousa

immunity doctrine in Bender v. Bender, 57 M. App. 593 (1984),

explaining that “[a]lthough Lusby does not explicitly define the
extent of the change it directs in the law of interspousal
immunity, preferring a case by case approach, it clearly paves the
way for such actions involving intentional infliction of personal
injury.” Id. at 600-01. Inplicitly rejecting the analysis in
Linton, the Bender Court declared that

Judge Smth's use of the word “outrageous”
aptly describes the nature of the offense in
Lusby. The use of a descriptive adjective
however, does not require that the same word
be grafted upon each succeeding tortious act
in order to establish a cause of action.

We believe the Court's primary focus in
Lusby was its recognition that henceforth in
Maryl and intentional torts would forma basis
for interspousal suits at law. . . . The use
of the word “outrageous,” in our View,
appropriately characterized the offense, but
the Court was sanctioning clains for
intentional torts and not clains limted to

outrageous torts. . . . The severity [of the
tort] is a matter of damages, not of
l[iability.

ld. at 601-02. The Court then affirnmed the trial court's “finding
that an intentional tort was conmtted under circunstances which
render legally inappropriate the interposition of interspousal

immunity.” 1d. at 602.
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A review of Lusby, Boblitz, and Bender |eads us to the

conclusion that interspousal tort suits are now permtted in
Maryl and in both negligence and intentional tort cases. Nei t her

Lusby nor Bender indicates which cases, under the suggested “case-

by- case” approach, would be precluded, or on what basis. Not hi ng
in the previous decisions indicates that the particular claim at
issue in this case, intentional infliction of enotional distress,
woul d be precluded. As one commentator suggested, “[t]herefore, in
nost states it may now be argued that it '"logically' follows from
the end of [interspousal] immunity that, because section 46 torts
[intentional infliction of enotional distress] are generally
recogni zed, they should be available to spouses as well, or at
| east that the burden of persuasion lies with those who reject this
position.” lra Mark Ellman and Stephen D. Sugarman, Spousal

Enotional Abuse as a Tort, 22 Md. L. Rev. 1268, 1283 (1996).

In this case, as with nost other donmestic tort cases, discord,
suspi cion, and distrust have already entered the Doe hone. The
historic public policy rationale precluding interspousal suits
seens inane when there is no hone to disrupt and no donestic
tranquility left to preserve. Interspousal imunity is as nuch a
vestige of the past in this instance as in the circunstances
considered in Lusby and Boblitz. The Court of Appeals has not
carved out an exception to the abrogation of interspousal inmunity
for intentional infliction of enotional distress or fraud, and
nei ther shall we.
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The Best Interests of the Children

The trial court in the case sub judice followed a different

path of |ogic than we foll ow The trial court read into Lusby's
pronouncenent that “no sound public policy in the latter half of
the 20th-century . . . would prevent one spouse from recovering
from another for the . . . conduct . . . alleged” an inplicit
statenment that as yet wunidentified and sound public policy
considerations may preclude interspousal suits for intentional
torts in cases such as this one. The trial court stretched the
scope of this interspousal suit to envelop the entire famly unit,
and concluded that regardless of the abrogation of interspousa
imunity, public policy regarding the children mandated a di sm ssal
of this action. W find unpersuasive the circuit court's reliance
on “the best interests of the children” as a public policy basis to
preclude this interspousal suit for fraud and intentional
infliction of enotional distress.

In barring M. Doe's suit as a matter of public policy, the

circuit court relied primarily on Pickering v. Pickering, 434

N.wW2d 758 (S.D. 1989). In Pickering, Ms. Pickering had an affair
with a co-worker and becane pregnant. Id. at 760. She then
seduced her husband so that he would believe he was the father of
the child. 1d. The truth cane out when the child was four nonths
ol d, whereupon M. Pickering filed for divorce and conmenced a tort

action against Ms. Pickering and her paramour. 1d. In his tort

26



action M. Pickering alleged intentional infliction of enotiona
distress, fraud and deceit, negligent m srepresentation, tortious
interference wth a marital contract, and alienation of affections.
Id.

Regarding the claimfor intentional infliction of enotional
di stress, the Pickering court baldly asserted, “[w] e believe the
tort of intentional infliction of enotional distress should be
unavail able as a matter of public policy when it is predicated on
conduct which leads to the dissolution of a marriage.” 1d. at 761.
In Maryland, however, the Court of Appeals has not limted
i nterspousal tort suits in such a way as to exclude those suits in
which the defendant's conduct leads to the dissolution of a
marriage. See Lusby, 283 Mi. at 357. In Lusby, for exanple, where
t he husband forced his wife's car off the road, hit her, forcibly
raped her, and hel ped two of his friends try to rape her, the Court
of Appeals did not appear concerned that the suit arose from
conduct that could end the parties' marriage, acknow edgi ng that
“[t]here certainly can be no domestic tranquility to be preserved
in the face of allegations such as we have before us.” 1d. W
find the Pickering court's rational e unpersuasi ve.

The Pickering court denied relief to the husband for anot her

reason as well: In South Dakota, an action for alienation of
affections provides a renmedy for intentional infliction of
enotional distress, thus a separate action is not necessary. ld.

In Maryl and, however, the cause of action for alienation of
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af fections has been abolished. Mller v. Ratner, 114 Ml. App. 18,

35, cert. denied, 345 M. 458 (1997).

As to M. Pickering's claimof fraud and deceit, the court
al so concluded that the claim should be barred as a matter of
public policy. Pickering, 434 NW2d at 761. The Pickering court
relied on R chard P. v. Superior Court, 202 Cal. App. 3d 1089

(1988), in which the California court, after considering a simlar
action, concluded that

any wrong which has occurred as a result of
[the defendant's] actions is not one that can
be redressed in a tort action. W do not
doubt that this lawsuit emanated from an
unhappy situation in which the real parties in
interest suffered grief. We feel, however,
that the innocent children here may suffer
significant harm from having their famly
involved in litigation such as this and that
this is exactly the type of lawsuit which, if
allowed to proceed, mght result in nore
soci al danmage than will occur if the courts
decline to intervene. “W do not believe that
the law should provide a basis for such
interfamlial warfare.”

Pi ckering, 434 N.W2d at 761-62 (citing Richard P., 202 Cal. App.
3d at 1094). The Pickering court worried that allowng M.
Pickering to maintain his suit could cause the child “to suffer
significant harnf and concluded that “[t]his innocent party, who is
now three years old, should not be subjected to this type of
"interfamlial warfare.'” Pickering, 434 NW2d at 762. Relying
on this analysis, the trial court in the instant case determ ned
that allowing M. Doe to proceed with his tort clains would not be
in the best interests of the tw ns.
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We consider “the best interests of the children” to be a red
herring* in the anal ysis of whether to permt an interspousal suit
for intentional infliction of enotional distress, fraud, and
deceit. Although this sonetines elusive doctrine is usually an
i nportant consideration in nost famly |law matters, the counts of
the conplaint with which this appeal is concerned do not inplicate
this doctrine. This is not a child custody case, where the
appropriate standard is the best interest of the child. See Taylor
v. Taylor, 306 Md. 290, 303 (1986). Here, the children are neither
parties nor witnesses in the counts of the conplaint at issue here;
therefore, the standard does not apply.

W note that in the instant case, there is no question
regarding paternity. The DNA tests show that M. Doe is not the
father of the twns. Thus, contrary to Ms. Doe's argunent, this is
not a case in which “it would not be in the child s best interest
to have the blood tests reveal that a nman who has been the de facto
father in the whole of the child's life is not the biologica

father. . . .” Mnroe v. Mnroe, 329 MI. 758, 767 (1993). Here,

the bl ood tests have been perforned and the results announced; it

“According to the Oxford English Dictionary, the term “red
herring” arose in the 1680s as a hunting termwhereby a red herring
woul d be drawn across the fox's path to destroy the scent and set
the dogs at fault. The Conpact Oxford English Dictionary 1535 (2d
ed. 1991). The phrase “neither fish, flesh, nor good herring” also
gai ned popularity, as explained in the D ctionary of Phrase and
Fable as “sonething insipid and not good eating[,] neither one
t hing nor another.” Both definitions seempertinent in the present
case.
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is a fait acconmpli.

In a case simlar to the one at hand, where the child' s nother
deliberately msrepresented to the plaintiff for eight years that
he was the child's father, the Illinois court rejected the “best
interest of the child” as a basis for precluding a suit for

intentional infliction of enotional distress. Koelle v. Zwiren

672 N. E 2d 868, 875 (IIl. C. App. 1996). The Court stated that
the “[d]efendant clains that public policy disfavors plaintiff's
| awsuit because 'intrafamlial warfare' may be harnful to the
child.” 1d. The Illinois court concluded, however, that “any harm
[the child] may have suffered fromthis alleged situation would
have been caused by defendant. . . . If anything, plaintiff's
| awsuit seeks to limt the harmcaused [and to allow plaintiff and
[the child] to continue their |oving father-daughter relationship.”
Id. Here, as well, despite M. Doe's allegedly duplicitous
conduct, M. Doe proposes to mintain a loving and close
relationship with the twins, and he has requested pernanent custody
of them

Furthernmore, the innocent parties in this case, the tw ns,
w Il not be subjected to any nore intrafamlial warfare in a tort
action than that which would be present during the conpanion
di vorce action. Many of the sane factual allegations regarding M.
Doe's alleged deception wll be presented during the divorce.
Because the Court of Appeals has abrogated interspousal immunity in
intentional tort cases w thout nmentioning any reservation for cases
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in which the parties happen to have children, and because we find
the “best interests of the children” are not nore inplicated by the
clains before us than simlar clains in a divorce proceedi ng, we
find no public policy reason to preclude this interspousal tort
suit. As the Illinois Court of Appeals stated in Koelle: “W find
that public policy does not serve to protect people engaging in
behavi or such as that with which plaintiff's conplaint charges
defendant, and we will not allow defendant to use her daughter to
avoid responsibility for the consequences of her alleged
deception.” Koelle, 672 N E 2d at 875. Here, too, Ms. Doe cannot
use the twins as a shield in order to avoid potential liability for
her allegedly tortious conduct towards her husband.
Avai l ability of Remedy Through Divorce Suit (Count 1)

When dismssing M. Doe's tort clains, the trial court
reasoned that M. Doe “is not without a renedy,” finding that
“[t] he conduct of [Ms. Doe] . . . wll inpact on the Court's
wllingness to grant a nonetary award. [M. Doe] can be
conmpensated for the wongs he has suffered without litigating these
i ssues again in tort.” The court then concluded that “[i]t is
sinply not practical to allow these clains to be litigated as
intentional torts when a renmedy can be provided within the divorce
action.” W di sagree.

Tort actions and divorce proceedings are intended to effect

di fferent purposes, with different renedies. The Court of Appeals
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recogni zed this distinction in Boblitz:

“INJo court in this day and age subscribes
seriously to the view that the abrogation of
marit al immunity for tortious injury 1is
‘unnecessary' because redress for the wong
can be obtained through other neans. Thi s
additional, '"alternative renedy' theory was
advanced generations ago as a justification
for retaining interspousal tort inmunity in
Thonpson v. Thonpson, and was even then the
subj ect of dissent. The crimnal |aw may
vindicate society's interest in punishing a
wr ongdoer but it cannot conpensate an injured
spouse for her or his suffering and damages.
Divorce or separation provide escape from
tortious abuse but can hardly be equated with
a civil right to redress and conpensation for
personal injuries.”

Boblitz, 296 M. at 267 (citations omtted) (enphasis added)
(quoting Merenoff v. Merenoff, 388 A 2d 951, 962 (N J. 1978)).

Regarding the difference in remedies, one schol ar expl ai ned:

“A tort action is not based on the sane
underlying claim as an action for divorce.
The purpose of a tort action is to redress a
legal wong in damages; that of a divorce
action is to sever the marital relationship
between the parties, and where appropriate, to
fix the parties' respective rights and
obligations wth regard to alinmony and
support, and to divide the nmarital estate.
Al though a judge in awarding alinmony and
dividing nmarital property nust consider, anong
other things, the conduct of the parties
during the marriage, the purpose for which
these awards are made do not include
conpensating a party in damages for injuries
suffered. The purpose of an award of alinony
is to provide econom c support to a dependent
spouse, that of the division of marital
property is to recognize and equitably
reconpense t he parties’ respective
contributions to the marital relationship.”
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Andrew Schepard, D vorce, Interspousal Torts, and Res Judicata, 24

Fam L. Q 127, 131 (1990) (quoting Heacock v. Heacock, 520 N. E. 2d

151, 153 (Mass. 1988)). Because the divorce action sinply divides
the assets of the marriage, while the interspousal tort suit
“*inpose[s] on nmarried parties accountability for their actions to
t he sane extent inposed on other nenbers of society[,]' . . . the
injured spouse should be adequately conpensated in both
proceedings, for the injuries received as a result of the tort and
for his or her contributions to the marriage.” Kawasaki, supra, at

419-20 (quoting Barbara H. Young, Interspousal Torts and Divorce:

Problens, Policies, Procedures, 27 J. Fam L. 489, 511 (1988-89)).

Here, the trial court intellectually nerged the two actions,
concluding that a marital award could conpensate M. Doe for both
the tort injuries and his contributions to the marri age.

After a review of the Famly Law Article provisions regarding
nmonet ary awards, however, we find that [imting M. Doe's renedy to
a possible marital award may not fully conpensate him for his
claimed tort injuries. When cal culating a nonetary award, the
court nust apply a three-step anal ysis. First, the court nust
characterize all property owned by the parties as either marital or
non-marital. M. Code (1984, 1991 Repl. Vol., 1997 Supp.), § 8-
203 of the Famly Law Article (“FL"). Second, the court nust
determne the value of all marital property. FL 8 8-204. Finally,
the trial court may “grant a nonetary award . . . as an adjustnent
of the equities and rights of the parties concerning marital
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property, whether or not alinony is awarded.” FL 8 8-205(a). The
court nust take into account the followng factors in determning
t he anmount:

(1) the contributions, nonetary and
nonnonetary, of each party to the well-being
of the famly;

(2) the value of all property interests
of each party;

(3) the economc circunstances of each
party at the time the award is to be made;

(4) the circunstances that contributed to
the estrangenent of the parties;

(5) the duration of the marriage;

(6) the age of each party;

(7) the physical and nental condition of
each party;

(8 how and when specific nmarita
property or i nt er est in the pensi on,
retirenent, profit sharing, or deferred
conmpensation plan, was acquired, including the
effort expended by each party in accumul ating
the marital property or the interest in the
pensi on, retirenent, profit shari ng, or
deferred conpensation plan, or both;

(9) The contribution by either party of
property described in 8 8-201(e)(3) of this
subtitle to the acquisition of real property
held by the parties as tenants by the
entirety;

(10) any award of alinmony and any award
or other provision that the court has nmade
with respect to famly use personal property
or the famly honme; and

(11) any other factor that the court
consi ders necessary or _appropriate to consider
in order to arrive at a fair and equitable
nonetary award or transfer of an interest in
the pension, retirenment, profit sharing, or
deferred conpensation plan, or both.

FL 8 8-205(b) (enphasis added). Sections 8-205(b)(4) and (11) seem
to suggest that the court may consider M. Doe's allegedly

deceitful conduct and nmake a fair and equitable nonetary award to

34



M. Doe accordingly. But the decision to make a nonetary award is
a discretionary one. Therefore nothing conpels the trial court to
make any award to M. Doe. Even if the court does order a nonetary
award, however, M. Doe may still not be made whole, because a
monetary award is limted to the amount of the marital property.

Watson v. Watson, 77 Md. App. 622, 639 (1989).

Section 8-202(a)(3) “expressly prohibits the divorce court
fromtransferring ownership of property, real or personal, from one
spouse to the other. . . . [Thus, a nonetary award may only be
made] provided there is sufficient marital property to support such

an award.” Kline v. Kline, 85 M. App. 28, 44 (1990). As we

stated in Watson, “the right to a nonetary award pursuant to 8§ 8-

205 is not an interest in the estate or property of one's spouse.
Rather, it is a remedy provided to divorcing spouses to seek
financial conpensation to cure inequity in the distribution of
property acquired during the marriage according to how that
property is titled.” 1d. at 634. W have also held that if the
spouse to whomthe court intends to grant a nonetary award al ready
owns, and thus retains, any marital property, the award cannot
exceed the value of the marital property owned by the other spouse.

Jandorf v. Jandorf, 100 Mi. App. 429, 441 (1994).

Marital property is defined as “the property, however titled,
acquired by 1 or both parties during the marriage.” FL § 8-
201(e)(1). Excluded from the definition of marital property is
property acquired before the marriage; acquired by inheritance or
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gift froma third party; excluded by valid agreenent; or directly
traceable to any of these sources. FL 8§ 8-205(e)(3). The Court of
Appeal s has expl ained that this section,

which sets forth an exclusive list of
nonmarital property, indicates a |legislative
intent that the value of certain property not
be subject to equitable distribution, and that
the interests of spouses naking nonnonetary
contributions be protected w thout depriving
t he other spouse of nonnmarital property. To
permt nonmarital property to be “transnuted”
into marital property and, therefore, to be
subject to equitable distribution deprives a
spouse of nonmari t al property and is,
t heref ore, contrary to that | egi sl ative
i ntent.

Harper v. Harper, 294 Mi. 54, 80 (1982). Therefore, any potenti al

monetary award will be circunscribed by the pool of assets that
constitute the marital property. Here, M. Doe alleged that M.
Doe has “substantial comon stockhol dings” but does not describe
the anmount or value of the couple's marital property. Based on
allegations in the conplaint, it is reasonable to infer that M.
Doe's stocks may be nonmarital property. |[If the parties have no
marital property, the court cannot order a marital award, Ms. Doe's
nonmarital property notwithstanding. Even if the parties do have
marital property, the trial court may decide not to nake a marital
award or to nake an award that is insufficient to conpensate M.
Doe for his clainmed tort injuries. Gven the procedural posture in
whi ch the instant case reaches us, and the undevel oped state of the
record as to the divorce action, we cannot say with certainty that
a nonetary award could satisfy M. Doe's clainmed tort-based
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injuries.

| f, however, M. Doe's tort action proceeds, he nmay be able to
reach Ms. Doe's nonmarital property, if any, through a danage
award. As one comment ator suggest ed,

[i]f the client's spouse has anpl e assets, and
the client is not likely to qualify for
mai nt enance, then a tort j udgnent IS
desirable, particularly since one can execute
it against both the tortfeasor's marital and
nonmarital estate. . . . The tort judgnent
offers the injured spouse the possibility of a
| arger recovery [than a divorce proceeding],
because it is “limted neither by the size of
the marital estate nor by the spouse's incone,
but only by the quality of the wong itself
and the quantity of danmages.”

Kawasaki, supra, at 419-20 (quoting Barbara H. Young, |nterspousal

Torts and Divorce: Problens, Policies, Procedures, 27 J. Fam L.

489, 511 (1988-89)).

Regardl ess of the anmount of the marital property, whether the
trial court may fashion a nonetary award as damages, conpensatory
or punitive, is open to question. Section 8-205(b)(4) allows
consideration of the circunstances |eading to the estrangenent of
the parties, which suggests that the court may consider Ms. Doe's
conduct in making a nonetary award. Section 8-205(b)(11) also
allows the court to consider other factors the court deens
necessary or appropriate, providing a catch-all for consideration

of other significant facts. Furthernore, in Dobbyn v. Dobbyn, 57

Md. App. 662, 680 (1984), this Court pointed out that when the

Governor's Conmi ssion on Donestic Relations Laws discussed the

37



pur pose of the nonetary award factors, a dispute arose whether to
include marital msconduct or fault as a factor. Id. The
Comm ssion rejected the notion that fault was not a rel evant factor
in the equitable distribution of marital property and stated:

As virtue, enbodied in the respective
contributions of the spouses to the well -being
of the famly which is involved in the first
factor, is relevant to the rights and equities
of the parties in their marital property, so
also is its correlative of fault, enbodied in
the fourth factor, which refers to the
ci rcunstances and facts which contributed to
their estrangenent. I ndeed, it is difficult
to see how an adjustnent of the rights of the
parties could be thought of as equitable, if
it failed to consider either of these factors,
together wth the others naned in this
Secti on. It is not suggested that either of
t hese concepts is easy to calibrate, or that
its measurenent cones readily to hand, but

certainly equity requires that the listed
factors be weighed by the Court and that the
parties’ contribution to t he famli al
wel | -being and their contribution to famli al
ill-being both be considered. The Conmm ssi on
considers that the nine [now el even] factors
set forth here will go as far as a statute
can, in providing for a truly fair and

equi tabl e adj ust nent of t he parties’
respective rights concerning their marital

property. (Report of the CGovernor's
Comm ssion on Donestic Relations Laws, at 11
(1978)) .

Dobbyn, 57 Md. App. at 680 n.6.
Simlarly, in Court v. Court, 67 Ml. App. 676 (1986), this

Court rejected M. Court's argunent that fault was totally
irrelevant in setting the anmount of a nonetary award. Pointing to
the factor that allows consideration of the circunstances |eading
to the parties' estrangenent, this Court found that the trial court
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appropriately considered M. Court's decision to resign fromhis
job; his decision to sail a ship fromTurkey to the United States,
a voyage of ten nonths duration; the requirenent he inposed upon
his famly to nove from their Annapolis honme to a cottage in
Gal esville; and his extra-marital affairs with a female crew
menber. 1d.

I n Skrabak v. Skrabak, 108 MJ. App. 633, cert. denied, 342 M.

584 (1996), however, this Court inplied that using a nonetary award
to penalize a party m ght be inappropriate. Id. at 657. The
appel l ant, Dr. Skrabak, conplained that the trial judge had used
“his power to enter a nonetary award as a neans of punishing” him
Id. (enphasis in original). In its nmenorandum opinion, the trial
court stated that “it had the right and the obligation under FL §
8-205(b)(11) to consider 'other factors that are necessary or
appropriate to consider in order to arrive at a fair and equitable
award."'” 1d. The trial court then described inconsistencies
between Dr. Skrabak's deposition testinony and his trial testinony,
his actions in apparently attenpting to hide inconme to defraud his
wife, and his attenpt to obtain fake identification for his 19-year
old girlfriend so that she could enter a nightclub with him |d.

Judge  Sal non, witing for this Court, noted that
“[c]ircunstances not reasonably related to the joint enterprise of
the marital wunit or expressly included as factors, are not
ordinarily relevant and shoul d not be consi dered when fashioning a
fair and equitable nonetary adjustnent.” 1d. (quoting Dobbyn, 57
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Md. App. at 681). Judge Sal non then suggested that “[i]t would
appear, at least on this record, that sonme of the factors
considered by the trial court cannot fairly be characterized as
"reasonably related to the joint enterprise of the marital unit."'”
Skrabak, 108 Mi. App. at 657. No further el aboration was provided,
however, because the Court reversed the nonetary award on ot her
grounds. [d. at 658.

We are not certain where the line |lies between “considering”
the circunstances that |ead to the estrangenent of the parties and
“puni shing” the party at fault for the marital breakup. W nention
our concern regarding this distinction only in the context of
deci di ng whether the trial court in this case correctly assuned
that M. Doe woul d have adequate redress for his injuries through
the granting of a nonetary award. Because this case is before us
as aresult of a nmotion to dismss all counts of the conplaint save
the divorce count, we know neither the anmount of the narital
property nor how and why the trial court will eventually decide to
distribute it. From our vantage point, however, we see the
possibility, at least, that M. Doe's clained injuries may not be
fully conpensated by a nonetary award. Thus, we cannot say that
his tort clains are precluded because he has another, conplete,
remedy.

.

The trial court found that even if M. Doe's clains for
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intentional infliction of enotional distress (Count I111) and fraud
(Count 11) were not barred by public policy, he neverthel ess
failed to plead the facts necessary to maintain either action. W
now turn to the specific elenents of each claim

Intentional Infliction of Enotional Distress (Count I11)

Maryl and recogni zes the tort of intentional infliction of

enotional distress. Harris v. Jones, 281 Md. 560, 566 (1977). To
establish such a claim four elenents are necessary:

(1) The <conduct nust be intentional or
reckl ess;

(2) The conduct nmust be extreme and
out r ageous;

(3) There nust be a causal connection between
the w ongful conduct and the enotiona
di stress; [and]

(4) The enotional distress nust be severe.

MIller, 114 Md. App. at 57 (quoting Batson v. Shiflett, 325 M.

684, 734 (1992)). The el enents that nust be shown in Maryland are
essentially the sanme as the elenents set forth in of the
Rest at enment (Second) of Torts 8§ 46 (1965).

The trial court dismssed M. Doe's claim finding his
allegations insufficient to state a claim for intentional
infliction of enotional distress because the first tw el enents
were not net:

The first elenment of the tort requires that
t he conduct be intentional or reckless. Wile
Defendant's [Ms. Doe] alleged deception was,
nmost |ikely, purposeful, it was not intended
to inflict severe enotional distress on the

Plaintiff. Nor can the m srepresentation be
proven to be reckless in its effect. G ven
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the facts of this case, Plaintiff's feelings
and possible reaction are not the only issues
to consider. The enotional and financial
wel | -being of A E. Doe and Z. S. Doe are also
at issue and what is in their best interest
nmust be considered. The decision to disclose
or not disclose the true identity of their
father could have profound effects on A E. Doe
and Z.S. Doe. In addition, given that al nost
three and one-half years had passed before the
Plaintiff discovered the twins were not his
bi ol ogi cal children, it cannot be argued that
Def endant engaged in the deception sinply to
harm the Plaintiff or wth reckl ess
indifference to his feelings. Thus, Plaintiff
cannot satisfy the first elenent of the tort
as a matter of |aw

Wil e the conduct alleged in this case is
reprehensi ble and should not be condoned, it
does not rise to the level of extreme and
outrageous required by the second el enment of
the tort. As every trial judge knows, spouses
in the throes of domestic turnmoil often do
horrible things to one another. In the
context of everyday life, and probably in the
m nd of the average juror, these acts woul d be
considered wunusually cruel and outrageous.
Unfortunately, they are the sad reality of
di vorce and commonpl ace in the donestic arena.
M srepresenting the paternity of children born
during the course of a marriage is not an
unconmon oOccurrence. One need only look to
the case law to realize the frequency of such
decepti on. Mor eover, absent DNA testing or
some genetic anonaly, it is often difficult to
know, with certainty, the true paternity of
any child. As such, Defendant's failure to
di sclose that Plaintiff was not the biol ogical
father of A E. Doe and Z. S. Doe does not
qualify as extrenme and outrageous within the
meaning of the tort. Plaintiff makes nmuch of
the fact that the alleged paranour was naned
as godfather to the children -- “a bl asphenous
and fraudul ent act upon the church and God.”
What occurs between the Defendant, the church
and God is not wwthin the jurisdiction of this
Court. Qut rageous conduct, for purposes of
this claim is not that which is offensive to
religion, but that which is offensive to the
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I aw.
(footnote omtted) (citation omtted). The court concluded that
Ms. Doe's failure to disclose to M. Doe that he is not the
bi ol ogi cal father of children born during the marriage cannot serve
as the predicate for an action for intentional infliction of
enotional distress because, “[w hile the conduct conpl ained of in
this case is outrageous[,] it nmust be viewed in the context of a
domestic dispute where the interests of the children nust be
par anount . ”
I ntentional and Reckl ess

The trial court concluded that M. Doe's allegations did not
satisfy the first elenent of the tort, stating that although M.
Doe' s conduct was “nost |ikely, purposeful, it was not intended to
inflict severe enotional distress on the Plaintiff.” The court
further stated: “Nor can the m srepresentation be proven to be
reckless inits effect.” W disagree.

Comment i to Section 46 of the Restatenent of Torts,
pertaining to intention and recklessness, states that when the
actor “desires to inflict severe enotional distress, and al so where
he knows that such distress is certain, or substantially certain,
to result fromhis conduct,” he or she is liable. The actor wll
also be liable if he or she “acts recklessly . . . in deliberate
disregard of a high degree of probability that the enotional

distress will follow.” The drafters of the Restatenent provided
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two illustrations of this principle:

[1] During A's absence from her hone, B
attenpts to commt suicide in A's kitchen by

cutting his throat. B knows that A is
substantially certain to return and find his
body, and to suffer enotional distress. A

finds B lying in her kitchen in a pool of
gore, and suffers severe enotional distress.
Bis subject to liability to A

[2] The sane facts as in Illustration [1],

except that B does not know that A is

substantially certain to find him but does

know that there is a high degree of

probability that she will do so. B is subject

to liability to A
Rest at enent (Second) of Torts 8 46, cnt. i, illus. 15 & 16.

Assum ng the facts of M. Doe's conplaint to be true, we

conclude that M. Doe's conplaint contains nmaterial facts that

satisfy this elenent of the tort. In Ruth v. Fletcher, 377 S. E. 2d

412 (Va. 1989), M. Fletcher brought suit against M. Ruth for
intentional infliction of enotional distress when she cut off
visitation and disproved M. Fletcher's paternity of her five year
old child. 1d. at 367. Wen considering whether this el enent of
the tort was satisfied, the Virginia Suprene Court stated:

We fail to discern fromthis record any proof
that [Ms. Ruth's] conduct was “intentional or
reckless.” There is no proof that she set out
to convince [M. Fletcher] that the child was
his, and to cause him to develop a |oving
relationship with the child so that in the
end, she could hurt [M. Fletcher] by taking
the child away from him forever. Such proof
was required to satisfy the “intentional or
reckl ess” prong.

ld. at 416. In contrast to the facts in Ruth, here M. Doe all eged
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that “[t] hroughout the course of their marriage, [Ms. Doe] through
day to day statenments and conduct deliberately, intentionally and
with full know edge of the truth, deceived and lied to [ M. Doe]
m sl eading himto believe that he was the natural father of al
three children born during the course of the parties' marriage.”
M. Doe also stated in his conplaint that he “loves each of the
children as his or her natural father, [has] devel oped a close and
loving relationship with each of them . . .” Furthernore, M.
Doe's letter to her paranour, which M. Doe discovered, discusses
the children's true paternity and indicates that, even had M. Doe
not stumbled upon this letter, the truth nost likely would have
been reveal ed, thereby in effect “taking the children away from him
forever.”

These facts are sufficient to allege that, even if M. Doe was
not substantially certain that M. Doe would find out about her
adul terous affair and the paternity of the twins, she did know t hat
there was a high degree of probability that M. Doe woul d di scover
the truth.

Extrenme and Qutrageous

The trial court considered Ms. Doe's conduct “reprehensible,”
but did not believe it rose to the | evel of extreme and outrageous
as required by the second elenent of the tort. Yet the court
admtted that, to the average juror, M. Doe's actions would be

consi dered “unusual |y cruel and outrageous.” The Restatenent notes
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t hat
[i]t is for the court to determne, in the
first i nst ance, whether the defendant's
conduct may reasonably be regarded as so
extrenme and outrageous as to permt recovery.
. . . \Were reasonable nmen may differ, it is
for the jury . . . to determne whether, in
the particular case, the conduct has been
sufficiently extrene and outrageous to result
inliability.

Rest at enment (Second) Torts 8§ 46 cnt. h.

Qur viewis that WM. Doe's conduct nmay reasonably be regarded
as extrenme and outrageous as defined by the Restatenent. The tri al
court thought msrepresentation of paternity “not an uncommon
occurrence” and inplicitly concluded that because such occurrences
are “the sad reality of divorce and commonpl ace in the donestic
arena,” they are therefore not outrageous. Agai n we di sagree.
Regardl ess of the frequency of this type of m srepresentation, we
find that M. Doe's allegations pass the threshold test. A fact-
finder therefore should be given the opportunity to deci de whet her
Ms. Doe's actions in concealing her affair, concealing the
children's paternity, and affirmatively m srepresenting M. Doe as
the father of the twins in this particular case was sufficiently
outrageous to result in liability.

As the Court of Appeals acknow edged in Harris, whether a
person's conduct is “extrenme and outrageous” so as to satisfy the
second elenment of the tort is ®“a particularly troublesone
question.” Harris, 281 MI. at 567. Comment d of Section 46 states
t hat
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[t]he cases thus far decided have found
l[tability only where the defendant's conduct
has been extrenme and outrageous. It has not
been enough that the defendant has acted with
an intent which is tortious or even crimnal,
or that he has intended to inflict enotional
di stress, or even that his conduct has been
characterized by “malice,” or a degree of
aggravation which would entitle the plaintiff
to punitive damages for anot her tort.
Liability has been found only where the
conduct has been so outrageous in character,
and so extrene in degree, as to go beyond al
possi bl e bounds of decency, and to be regarded
as atrocious, and utterly intolerable in a
civilized community. Cenerally, the case is
one in which the recitation of the facts to an
average nenber of the community woul d arouse
his resentnment against the actor, and |l ead him
to exclaim “Qutrageous!”

Rest at enment (Second) of Torts 8§ 46 cnt. d.

When determ ning whet her conduct is extrene and outrageous,
“iIt should not be considered in a sterile setting, detached from
the surroundings in which it occurred.” Harris, 281 MI. at 568.
The personality of the person to whomthe conduct is directed is a
factor, as is the relationship between the plaintiff and the
defendant. 1d. at 568-69; see also Restatenent (Second) Torts 8§
46 cnt. e (noting that “[t] he extrenme and outrageous character of
t he conduct may arise froman abuse by the actor of a position, or
a relation with the other, which gives him actual or apparent
authority over the other, or power to affect his interests”).
Wen “the defendant is in a peculiar position to harass the
plaintiff, and cause enptional distress, his conduct wll be

carefully scrutinized by the courts.” Harris, 281 Ml. at 569.

a7



Nevert hel ess, the Court of Appeal s has acknow edged that, when
considering the tort of intentional infliction of enotional
di stress, “'recovery wll be neted out sparingly, its balmreserved
for those wounds that are truly severe and incapable of healing

thensel ves,'” Batson v. Shiflett, 325 Mil. 684, 734 (1992) (citation

omtted), thus echoing the Restatenment coment that “liability
clearly does not extend to nmere insults, indignities, threats,
annoyances, petty oppressions, or ot her trivialities.”
Rest at enent (Second) of Torts 8§ 46 cnt. d.

We note the Court nust exercise special caution when deciding

actions for intentional infliction of enotional distress arising

from conduct occurring in a marital context. As one court
expl ai ned,
Considerations that justify limting
litability for intentional infliction of

enotional distress to only outrageous conduct
al so suggest a very limted scope for the tort
in the marital context.

Conduct intentionally or reckl essly
causing enotional distress to one's spouse is
prevalent in our society. This is unfortunate
but perhaps not surprising, given the length
and intensity of the marital relationship.
Yet even when the conduct of feuding spouses
is not particularly unusual, high enotions can
readily cause an offended spouse to view the
ot her's m sconduct as “extrene and
outrageous.” Thus, if the tort of outrage is
construed |loosely or Dbroadly, <clainms of
outrage may be tacked on in typical marital
di sputes, taxing judicial resources.

Hakkila v. Hakkila, 812 P.2d 1320, 1324-25 (N.M Ct. App. 1991).

A review of Mryland cases addressing intentional infliction of
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enotional distress, both within and outside of the marital context,
shows that we need not fear a flood of litigation resulting from
claims that the position we take here is a l|oose or broad
interpretation of what is extrenme and outrageous.

This Court, in Penhollow v. Board of Commni ssioners, 116 M.

App. 265 (1997), recently sumrarized the circunstances in which a
claimfor intentional infliction of enotional distress has been
recogni zed:

In . . . Figueiredo-Torres v. N ckel, 321 M.
642, 584 A . 2d 69 (1991), the Court upheld a
claimfor intentional infliction of enotional
distress by a plaintiff whose psychol ogi st was
having sexual relations with the plaintiff's
wfe. Wth regard to the severity of the
conduct, the court focused on the relationship
between the plaintiff and defendant and

st at ed:
[A] jury my find extrene and
out r ageous conduct wher e a

psychologist who is retained to

inprove a nmarital relationship

i nplenents a course of extrene

conduct which is injurious to the

patient and designed to facilitate a

romanti c, sexual relationship

between the therapist and the
patient's spouse.
Id. at 654, 584 A 2d 69.

The Court of Appeals also upheld a claim
for i ntenti onal infliction of enot i onal
distress in B.N v. KK, 312 M. 135, 538
A.2d 1175 (1988). In that case, the defendant
failed to disclose to the plaintiff with whom
he was having sexual relations that he had
active genital herpes. The plaintiff alleged
t hat she had contracted the incurabl e disease
from the defendant after engaging in sexual
intercourse with him In regard to the
el enent of extrene and outrageous conduct, the
Court noted that "the characteristics of the
illness . . . support the extrenme and

49



outrageous nature  of [the defendant's]

conduct . " |d. at 144-45, 538 A . 2d 1175.
Sone of the characteristics associated with
genital her pes i ncl uded extrenme pai n,

devel opment of cervical cancer, and problens
wi th chil dbeari ng.

In Young v. Hartford Accident & |ndem
Co., 303 M. 182, 492 A 2d 1270 (1985), the
plaintiff was assaulted at work and suffered
physical and enotional trauma as a result of
the assault. She received disability paynents
for a period of time fromthe defendant, her
enpl oyer's workers' conpensation carrier, and

remai ned under the care of Dr. Peck. The
defendant refused to pay a portion of Dr.
Peck's bill and insisted that the plaintiff
undergo anot her psychol ogi cal eval uati on
despite warning from Dr. Peck of t he
plaintiff's fragile condition. Foll owi ng a

second eval uation by a psychiatrist chosen by
the defendant, the defendant refused to pay
the plaintiff's nedical bills. A few days
| ater, she attenpted suicide. The plaintiff
ultimately brought suit against the defendant
for i ntenti onal infliction of enot i onal
di stress. The Court held that "[i]f [the
plaintiff] proves that 'the sole purpose of
Doct or Henderson's exam nation was to harass
the Plaintiff into abandoning her claim or
into commtting suicide,'" a jury could find
that that proof neets all of the el enments of
the tort as set forth in Harris." Young, 303
Md. at 198-99, 492 A 2d 1270.

Penhol | ow, 116 Md. App. at 297-99.

I n Penholl ow, however, as in Mller, this Court found the
defendant's conduct not sufficiently extreme and outrageous to
support a claimfor intentional infliction of enotional distress.
Penhol | ow, 116 Md. App. at 299-300. |In Penhollow, a correctional
of ficer conpl ained that she had been subjected to different terns
and conditions of enploynent on the basis of her sex and had been
forced to work in an intimdating, hostile, and offensive work

50



envi ronment . Penhol | ow, 116 MJ. App. at 270-71. Ms. Penhol | ow
al | eged that she had not been treated according to her rank, that
a co-worker had repeatedly made insulting comments to her on the
basis of her sex, and that her shift hours were frequently
changed, requiring her to work overtinme hours that other enpl oyees
were not required to work. 1d. at 272-73. This Court found that

[t] he case sub judice does not involve a
special relationship between appellant and
appel l ees as there was in Figueiredo-Torres v.
Ni ckel . Appel | ees’ conduct did not result in
any physical manifestation that would be
sufficient to show the outrageousness of the
conduct as in B.N v. KK Furt her nor e,
there were no allegations that appellees were
aware of or that appellant was in a fragile
enotional state as in Young v. Hartford
Accident & Indem Co. Addi tionally,
appel l ant has not alleged or given any proof
of physical conduct of a sexual nature
directed toward her. The conduct appell ant
conplains of was strictly verbal, sone of
whi ch was not even directed at her. W agree
with the trial court that appellant failed to
show that appellees' conduct was of such an
extreme and outrageous nature as to satisfy
the elenents of +the tort of intentional
infliction of enotional distress.

Id. at 299-300.
This Court also recently denied a claim for intentional

infliction of enotional distress in Mller v. Ratner, 114 M. App.

at 59. In Mller, the plaintiff, who had lived with the defendant
in a nonmarital relationship for three years at his hone, becane
seriously ill with breast cancer. |d. at 21. She al |l eged t hat
during the tine she was undergoing radiation treatnents, M. Ratner
woul d repeatedly wake her up in the mddle of the night and
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adnmoni sh her to leave, telling her that she was a financial burden

and would soon die. [d. at 22. M. Ratner's brother would al so
t el ephone her, calling her “bitch,” “whore,” and a “one-breasted
woman.”  |d. Ms. MIler alleged that M. Ratner threatened her

with bodily harmif she did not | eave his house. 1d. This Court
hel d that “we do not perceive their verbal actions alone to be, as
nauseating as they are if true, of such egregiousness so as to
satisfy the elenents of the tort.” [d. at 59.

Additionally, in Vance v. Vance, 286 M. 490 (1979), the Court

of Appeals held that M. Vance's msrepresentation that he was
divorced at the tinme of his marriage to Ms. Vance, which Ms. Vance
did not discover until twenty years later, did not satisfy the
el ements of intentional infliction of enotional distress. The
Court stated:

Dr. Vance's negligent m srepresentation as to
his marital status in 1956, followed by his
subsequent conceal ment of that fact for al nost
twenty years, could not, of itself, have
caused Miriel to suffer enotional distress
because she had no know edge of it. As Dr.
Vance suggests, there nust have been a
subsequent revel ati on under circunstances such
as a deterioration of the marriage which would
prevent the situation from being renedied.
Consequent |y, there was no evidence from which
the jury could have concluded that in 1956,
when Dr. Vance told Miuriel that he was free to
marry her, that he could or should have
anticipated that wunder the circunstances
existing sonme twenty years later, he would
reveal what he previously conceal ed and cause
Muriel to suffer severe enotional distress.
Thus, Dr. Vance could have had no know edge of
what his conceal nent would |ikely occasion,
and therefore the record fails to disclose any
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evi dence in support of the first or second
el ements of the tort.

Id. at 506.

No Maryl and case has addressed the precise factual issues at
bar to determne if M. Doe's conduct rises to the level of
“extreme and outrageous” necessary to satisfy the second el enent of
this tort. Qher states, however, have considered sim/lar issues.
Several states have concluded that allegations of adultery al one do
not constitute extreme and outrageous conduct. See, e.q.

Whittington v. Wiittington, 766 S.W2d 73, 74 (Ky. C. App. 1989);

Poston v. Poston, 436 S.E. 2d 854 (NNC. . App. 1993); Ruprecht v.

Ruprecht, 599 A 2d 604, 608 (N.J. Super. Ct. Ch. Div. 1991).

In Wiittington, M. Wittington allegedly defrauded his wfe

by forging her signature on the equity check received fromthe sale
of the marital residence and began cohabiting with his paranour

shortly before he filed for divorce. Wittington, 766 S.W2d at

73. Consequently, M. Whittington filed a conplaint alleging
intentional infliction of enotional distress, which the trial court
dismssed for failure to state a cause of action. [|d. at 74. The
Kentucky Court of Appeals quoted with approval the trial court's
menor andum order and opinion, which stated that the court had
examned all the allegations in Ms. Wittington's conplaint and
concl uded that none “reaches the tort of outrage. Perhaps the nost
of fensi ve conduct conplained of is fraud and adultery, two of the

nost routine causes of divorce litigation. As far as this Court is
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concerned, ordinary fraud and adultery can never reach the status
of outrageous conduct.” Ild. The Court concluded that “[t]he
enoti onal and financial distress caused by a spouse's fraud and
adultery may be very painful and difficult but does not necessarily
inplicate the tort of outrage. Suitable relief is available under
Kent ucky's donestic relations laws.” 1d. at 74-75.

Simlarly, in Ruprecht, where the wife had engaged in an
adulterous affair with a co-worker for eleven years, the court
found that her actions failed to reach the |evel of outrageousness
necessary to neet this elenent of the tort. Ruprecht, 599 A 2d at
608. Cting an lowa case that al so addressed the issue of whether
an adulterous affair could be considered sufficiently extrene and
out rageous, the Court stated:

In Strauss v. Glek, 418 NW2d 378, 379 (lowa
Ct. App. 1987), the court considered the claim
of a husband agai nst his friend for
intentional infliction of enotional distress
arising from his wife's romantic and sexual
relationship with the friend. After noting
that plaintiff's wfe had obviously been
unhappy in her marriage and that she had
previously engaged in an extramarital affair
that lasted for five years with another of the
plaintiff's good friends, the court concl uded:

We do not condone prom scuous sexual

conduct . However, we do not find

defendant's conduct in participating

in a sexual relationship with a

married woman, his friend' s wfe,

who willingly continued the affair

over an ext ended peri od, IS

atrocious and utterly intolerable

conduct so extreme in degree at to

go beyond all possible bounds of

decency. . . . A recitation of the

facts of this case to an average
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menber of the community would not
lead himto exclaim “Qutrageous!”

Ruprecht, 599 A 2d at 607.

The North Carolina Court of Appeals sinply cited Ruprecht in
summarily deciding that a husband's allegation that his wfe
“repeatedly exposed her mnd and spirit and body to the sexual
advances of a male resident of Rowan County, North Carolina” did
not “evidence the extreme and outrageous conduct which is
essential” to the tort of intentional infliction of enotional
di stress. Poston, 436 S. E 2d at 856.

These cases denonstrate that, according to the Restatenent
formulation of the tort of intentional infliction of enotiona
distress, adultery alone is not enough to satisfy the el enment of
extrene and outrageous conduct. But as two prescient conmentators
wondered, “[i]f adultery alone were not considered envotional
spousal abuse, should it becone actionable when conbined wth
deceit? To go perhaps further, what if a wife | eads her husband to
believe that he fathered her child and a year |ater reveals that
the father was really her lover. . . ?” El|lmn Sugarman, supra, at
1275. W answer this question in the affirmative.

In Steve H v. Wndy S., 67 Cal. Rptr. 2d 90 (Cal. Ct. App.),

review granted, 946 P.2d 817 (Cal. 1997), Steve's w fe Wendy had

had an affair before and during their marriage. Wendy di scovered,
a day after their child s birth, that her paranour, and not Steve,

was the biological father. |d. at 91. Wendy did not reveal this
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fact to Steve, however, until the parties divorced three years
| ater, and Steve petitioned for sole custody of the child. I1d.
Wendy then told Steve that the child had been concei ved when Wendy
was raped, and induced Steve to take a blood test, knowng it would
prove the absence of paternity. Id. Steve's conplaint alleged
that “[i]n lying to Steve about being raped, inducing himto take
a blood test, and concealing fromhimthat he was not [the child' s]
bi ol ogi cal father, Wendy acted deliberately and intentionally so as
to cause Steve severe enotional distress.” 1d. The trial court
dismssed his claimfor public policy reasons, and on appeal, Wendy
conceded that Steve adequately pleaded a cause of action for
intentional infliction of enotional distress. Id. at 92. The

Court of Appeals, relying on Rchard P. v. Superior Court, 202 Cal.

App. 3d 1089 (1988), affirnmed the dismssal solely on public policy
grounds, and did not consider whether Steve's conplaint was
sufficient to state a cause of action for intentional infliction of
enotional distress. Steve H, 67 Cal. Rptr. at 97

An [llinois appellate court, however, rejected the analysis
the California court adopted in Steve H. , explaining that “public
policy does not serve to protect people engaging in behavior such
as that with which plaintiff's conplaint charges defendant.”

Koelle v. Zwiren, 672 N.E. 2d 868, 875 (Ill. App. C. 1996). Jan

ZwWiren noved in with Erik Koelle's father when Erik was 12 or 13
years old and devel oped a parent-child relationship with him |d.
at 870. Years later, Zwiren and Koelle's father separated, but
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ZWwren and Koelle maintained a close relationship. Id. \When
Koell e was 21 years old, Zwiren asked him out on her boat, plied
himwith tequila, and initiated sex with him 1d. Approximtely
nine nonths later, Zwiren gave birth to a baby girl. 1d. Al though
ZwWiren knew that the girl's father was Arthur Bass, a wealthy
married man and a client of Zwiren's advertising agency, Zw ren
told Koelle that the baby was his. 1d. She asked himto keep the
baby's paternity a secret, and told Koelle that she woul d not seek
any financial support fromhim 1d. at 871.

Thr oughout the next eight years, Koelle and the child becane
very cl ose. 1d. Koelle felt extrenme anxiety over not being
allowed to tell anyone of his relationship to the child. 1d. He
eventual | y began seeing a therapist and told sone of his friends of
the situation. 1d. H s friends encouraged himto take a paternity
test, which he did wth considerable reluctance. 1d. The test
showed that he was not the child's father. [d. Koelle filed a
conplaint alleging fraud, intentional infliction of enotional
distress, and equitable relief. 1d. The trial court dismssed his
conmpl aint on the grounds that his clains were barred by the statute
of limtations because Koell e should have suspected earlier that he
was not the child s father. Id. at 872. The trial court also
found that Koelle failed to state a claimupon which relief could
be granted because “'love and affection' are 'nonconpensable.'”
Id.

The appellate court found that Koelle's clains were not barred
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by the statute of Iimtations because reasonable m nds could find
that Koelle had no reason to suspect Zwiren of perpetrating such a
schene. ld. at 875. In addition, while not addressing
specifically whether the conduct alleged was “extrene and
outrageous,” the appellate court neverthel ess found that Koell e had
sufficiently stated a claimfor intentional infliction of enotional
distress. 1d. As to the trial court's conclusion that |ove and
af fecti on are nonconpensabl e, the appellate court found that Koelle
did not seek to be paid for the |love and affection he gave the
child, but instead sought conpensation for the | osses he suffered
due to Zwiren's fraud and for the pain and anxi ety he experienced
due to her intentional infliction of enotional distress. |d.
Most recently, the Suprenme Court of GCklahoma considered
whet her conceal nent and deception regarding paternity constituted
acts sufficiently outrageous to state a claim for intentiona

infliction of enotional distress. See Mller v. Mller, No. 87615,

1998 WL 128795, at *1 (Ckla. Mar. 24, 1998). Jinmmy MIler sued
his former wife, Judy, and her parents, alleging that in 1980, for
the purpose of inducing him to marry Judy, they know ngly
m srepresented to himthat Judy was pregnant with his child. 1d.
Jimy and Judy divorced in 1985, and the court ordered Jimy to pay
child support, which he faithfully did. 1d. at *2. 1n 1995, when
t he daughter was 15 years old, she noved into Jimy's house. |d.
A year |later she told himthat when she had originally expressed a
desire to live with Jimy, her nother and grandparents had told her
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that Jimy was not her real father and urged her to get to know her
real father and his famly. Id. Jinmmy imrediately took a
paternity test, which verified that he was not the biologica
father. 1d.

Two nonths later Jimmy filed suit, alleging that he was
fraudul ently induced to marry Judy in 1980. Id. Jimy also
al l eged that Judy's marriage-inducing msrepresentations, the cruel
paternity hoax perpetrated against him the callous revel ation of
t he hoax through the daughter, and the efforts to undermne his
relationship with the daughter ambunted to extreme and outrageous
conduct. |d. at *3. He sought damages against all the defendants
for intentional infliction of enotional distress. [1d. The trial
court dismssed his suit, finding it barred by the statute of
[imtations and issue preclusion. [d. at *9. The internediate
appel l ate court affirmed on the basis that Judy's conduct failed to

cross the threshol d degree of outrageousness necessary to proceed

with the tort. 1d. The Supreme Court disagreed.
Okl ahomm, i ke Maryl and, has adopted the Restatenent
formulation for intentional infliction of enotional distress. | d.

The Court echoed comment d of § 46 of the Restatenent in explaining
that only extrene and outrageous conduct, that which goes beyond
all possible bounds of decency, wll be conpensated. Id. In
finding that Judy's conduct coul d reasonably be regarded as extrene
and outrageous, the Court described the allegations, which
i ncl uded:
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(1) the telling of a premarital falsehood
going to the heart of the marital and parental
rel ationship, a fal sehood which was inplicitly
repeated every day until the defendants
deci ded the fal sehood was no | onger useful to
them (2) causing the plaintiff to develop a
parental relationship with a child, believing
that child to be his biological offspring, and
then causing plaintiff to learn that the child
was not biologically his own, (3) using the
plaintiff to fulfill the enotional, physical,
and financial obligations of a husband for
al nost five years and of a father for fifteen
years, knowi ng that these obligations were not
really his, (4) undermning the plaintiff's
relationship to hi s child, first by
gratuitously revealing to the child that
plaintiff, the man she knew as her father, was
not in fact biologically related to her, and
then by attenpting to establish and foster a
parental relationship between the child and
anot her man whom t he defendants identified as
[the child]'s "real father”, and his famly,
(5) failing to reveal the truth to the
plaintiff in the divorce action, resulting in
plaintiff joining in a |egal docunent
acknow edging his parental relationship to
[the child], (6) failing to reveal the truth
to the court in the divorce action, thereby
showi ng contenpt for the judicial system and
making the divorce court an unwitting
acconplice to fraud, (7) causing the plaintiff
to suffer fromthe know edge that he had been
hoodw nked and used, and (8) boasting that
not hi ng coul d be done about their fraud.

Id. at *10. The Court concluded that this conduct may reasonably
be regarded as sufficiently extrenme and outrageous to neet the
Section 46 standard. 1d.

W find the conduct alleged in the instant case simlar to

that alleged in Steve H, Koelle, and Mller and nore outrageous

than that alleged in Wiittington, Ruprecht, and Poston. M. Doe

has alleged not only that his wife had an adulterous affair, but
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also that as a result she bore two children, the true paternity of
whom she deliberately concealed for three years. As M. Doe
stated, “[Ms. Doe] purposefully and willfully concealed from[M.
Doe] the existence of said affair and deliberately msled [ M. Doe]
to believe that she was conducting herself as a chaste and faithful
wfe.” In addition, M. Doe alleged that throughout their
marriage, M. Doe “through day to day statenments and conduct
deli berately, intentionally and with full know edge of the truth,
deceived and lied to Plaintiff msleading himto believe that he
was the natural father of all three children born during the course
of the parties' marriage.” M. Doe alleged specifically that,
“[al] rong other things, [Ms. Doe] caused [M. Doe's] nane to be
entered as father on the birth certificates of each of the three
children” and that “[Ms. Doe] held [M. Doe] out to famly,
friends, business colleagues, the church and the general public as
the natural father of the three children.” M. Doe also alleged
that, “[f]rombirth, [he] related to and | oves each of the children
as his or her natural father, developed a close and |oving
relationship with each of them cared for them raised them and
i nvested substantial . . . resources, both tangible and
intangible, in each child's health, welfare and well-being.”
According to M. Doe's conplaint, Ms. Doe insisted that MG be
named godfather of all the parties' children even though M. Doe
barely knew MG, a fact that M. Doe believed caused him “to
unknowi ngly beconme a participant in a reprehensi bl e and bl asphenous
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fraud upon the church and God.” M. Doe continued the deception
when M. Doe confronted her with the letter to MG, telling her
husband that alt hough she had once been in love with MG, she had
never had sex with him M. Doe alleged that this “heinous and
outrageous conduct in deliberately deceiving [hin] for several
years regarding the true paternity of A E. and Z S. has caused
[ hi n] enornous damage, including, but not limted to, debilitating
enotional distress, anguish and inexorable public humliation.”

Here, as in Mller, M. Doe alleged that Ms. Doe told a
fal sehood going to the heart of the marital and parental
relationship; that the fal sehood that was repeated every day until
M. Doe discovered Ms. Doe's letter to her paranour; that M. Doe
caused M. Doe to develop a parental relationship with the tw ns,
then caused himto learn that the children were not biologically
his own; that Ms. Doe used M. Doe to fulfill the enotional,
physical, and financial obligations of a father for three years,
know ng those obligations were not really his; that Ms. Doe failed
to reveal the truth, even when confronted; and that Ms. Doe caused
M. Doe to suffer fromthe know edge that he had been hoodw nked
and used.

We do not speculate as to whether M. Doe can prove these
all egations or whether a fact-finder wll find Ms. Doe's conduct
extrene and outrageous. W need only consider whether M. Doe's
all egations of M. Doe's conduct may reasonably be regarded as
sufficiently extreme and outrageous to neet the Section 46

62



standard. W believe they may reasonably be so regarded. Thus, we
conclude that the trial court inproperly dism ssed M. Doe's claim
on this basis.
Causal Connection and Severity of Enotional Distress

Al t hough the trial court did not address whether M. Doe
sufficiently alleged the causal connection between the wongfu
conduct and the enotional distress and the severity of the
enoti onal distress, we conclude that he did. M. Doe alleged that
Ms. Doe's conduct in deliberately and intentionally deceiving M.
Doe regarding the paternity of A E and Z S “was outrageous
reckl ess, extrene, beyond the bounds of decency in society, and
done in deliberate disregard of the high degree of probability that
enotional distress would result to [M. Doe] and his famly.” M.
Doe then alleged that “[a]s a direct result of [Ms. Doe's] heinous
conduct, [M. Doe] has suffered and will continue to suffer, severe
and extreme enotional distress.” Again we wll not coment on
whet her M. Doe can prove these allegations at trial, we consider
his allegations sufficient to state a cause of action.

Fraud (Count 11)

The el enents of fraud are: (1) that a representation nade by
a party was false; (2) that either its falsity was known to that
party or the msrepresentation was nmade wth such reckless
indifference to truth to inpute know edge to him (3) that the

m srepresentati on was nmade for the purpose of defrauding sone ot her
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person; (4) that that person not only relied wupon the
m srepresentation but had the right to rely upon it with ful

belief of its truth, and that he would not have done the thing from
whi ch damage resulted if it had not been nmade; and (5) that that
person suffered damage directly resul ting from t he

m srepresentation. B.N_v. KK , 312 Ml. 135, 149 (1988).

The trial court found M. Doe's allegations insufficient to
state a cause of action for fraud:

The typical fraud case is predicated upon
an affirmative m srepresentation. In the
i nstant case, however, it is an om ssion that
predicates the fraud -- the Defendant's
failure to inform her husband that he was not
the biological father of the twns. The
Maryl and Court of Appeals has expressly stated
that an action for fraud can stand on an
om ssion when the relationship between the two
parties inposes a duty to disclose. Under
nost circunstances, narriage is a relationship
that would inpose such a duty. In this
i nstance, however, it is not in the best
interest of the children to inpose upon the
Defendant a duty to disclose [to] the
Plaintiff that he is not the biological father
of the tw ns.

The chil dren have had the benefit of the
| ove and support of the Plaintiff since their
bi rth. He admts that he cherishes his
relationship with A E. Doe and Z.S. Doe and,
in fact, has evidenced his continued desire to
support them by seeking custody. Had it not
been for t he Def endant' s al | eged
m srepresentation by om ssion, perhaps the
tw ns mght not have had the | ove and support
of Plaintiff. Public policy precludes
i nposing a duty on a nother to disclose that
which may be harnful to her children. The
Court is not unsynpathetic to the Plaintiff
and recognizes that, if the facts are as
al |l eged, he has been wonged. It is unw se,
however, to renedy that wong at the expense

64



of the children. Therefore, the first el enent
of fraud cannot be satisfied as a matter of
| aw.

Additionally, the fourth el enent of fraud
requires that the party deceived would not
have acted in the manner he did if he had
known of the m srepresentation. Proof of this
el emrent requires Plaintiff to show that he
would not have given his financial or
enotional support to AE. Doe and Z. S. Doe if
he knew that he was not their biological
father. As a matter of public policy it would
be harnful to the children to allow the
Plaintiff to offer the evidence necessary to
support this elenment, especially when an
adequate renedy exists within the divorce
action. Even if Plaintiff could present
evidence to this effect, his fraud claimis
barred by his inability to prove the first
el enent .

(footnote omtted) (citation omtted).

We disagree with the trial court's conclusion that public
policy bars an action for fraud in this instance. For the reasons
we expl ai ned supra, the “best interests of the children” is not a
valid public policy bar to an interspousal tort suit in this
i nstance.

The trial court reasoned that Ms. Doe made no affirmative
m srepresentation regarding the children's paternity, but sinply
omtted to tell M. Doe the truth. W note that conceal nent can be
the basis of a fraud action if there is a duty to speak, such as in
a marital or other confidential relationship. B.N., 312 M. at
151. Thus, according to the trial court's analysis, absent a
public policy bar, Ms. Doe had a duty to disclose to M. Doe that

he was not the biological father of the tw ns. M . Doe argues
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however, that Ms. Doe affirmatively m srepresented that he was the
father of the twins. M. Doe admtted that M. Doe was nanmed as
father on the children's birth certificates and that he has been
held out as the natural father of the children. Regar dl ess of
which theory is ascribed, M. Doe has alleged sufficiently the
first elenent of fraud, nanely that Ms. Doe falsely represented to
hi m that he was the father of the twins; or, in the alternative,
that Ms. Doe failed to disclose the true paternity of the children
even though she had a duty to speak.

As to the second and third elenents, that Ms. Doe knew of the
falsity of the representation and that the fal se representati on was
made for the purpose of defrauding M. Doe, the trial court did not
indicate whether it found these elenents sufficiently alleged. W
note that the allegations regarding the content of Ms. Doe's letter
clearly indicate that, at some point, she learned of the true
paternity of the children yet continued to represent to M. Doe
that he was the twins' father. M. Doe also alleged that Ms. Doe
made the statenments “w thout |legal justification or excuse, with
malice, ill will and/or with the intent to deliberately injure” M.
Doe. Thus, we deemthat M. Doe sufficiently alleged the second
and third el enments of fraud.

As to the fourth elenent, the trial court found that it would
not be in the best interests of the children if M. Doe were to
adduce evidence that he would not have acted toward themin the
manner he did had he known of Ms. Doe's deception. The trial court
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al so stated that M. Doe had an adequate renmedy within the divorce
action. As discussed supra, the best interests of the children are
not relevant to a proper analysis of the |legal sufficiency of M.
Doe's claim Al so as discussed supra, M. Doe may not have an
adequate renedy for his tort clains within the divorce action. M.
Doe alleged that Ms. Doe nmade the “m srepresentations with the
intent that [M. Doe] rely on them and [M. Doe], in fact,
justifiably so relied.” Absent a public policy bar, M. Doe's
all egations were sufficient.
As to the fifth element, damages fromthe m srepresentation
Ms. Doe argues in her appellate brief that because M. Doe wants to
continue his relationship with the children, he has failed to
all ege that he incurred any danages. As a nmatter of public policy,
Ms. Doe asserts, M. Doe should not be permtted to clai mdamages
for developing a loving relationship with the tw ns. Ms. Doe
m sapprehends the nature of M. Doe's claim As the Illinois
Appel late Court stated in Koelle, where Koelle sued for fraud
intentional infliction of enotional distress, and sought visitation
rights with the child although he was not the father:
Plaintiff does not seek to be paid for the
| ove and affection he gave [the child]. In
fact, his conplaint expresses his desire to
continue that rel ationship.
The conplaint alleges that plaintiff
suffered severely as a result of defendant's
al l egedly fraudul ent schene. Plaintiff
al l eges that he experienced constant intense
anxiety, developed difficulty dealing wth
wonmen and cultivating relationships, and

abandoned his career goals. These are the
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injures for which plaintiff seeks to recover.

The trial court erred in suggesting that

plaintiff seeks to be conpensated for | oving

[the child]. He seeks conpensation for the

| osses he has suffered due to defendant's

all eged fraud and for the pain and anxiety he

has felt due to her intentional infliction of

enotional distress.
Koelle, 672 N E. 2d at 875. Here, too, M. Doe is seeking danages
for the losses he clains to have suffered because of Ms. Doe's
all eged fraud, not damages for developing a loving relationship
with the children.® Thus, M. Doe sufficiently alleged the fifth
el enment of fraud.

.

Counts IV through VIl of M. Doe's conplaint alleged fraud,
negligent msrepresentation, promssory estoppel, breach of
contract, and constructive trust. According to M. Doe, M. Doe
prom sed M. Doe that if he regularly deposited his entire incone
into the famly's joint checking account instead of contributing to
his 401(k) plan, he could rely on her stockholdings for his
retirement. M. Doe alleged in 1990 that he first discussed with
Ms. Doe his desire to nmake substantial contributions to the 401(k)
pl an established by his enployer, but that Ms. Doe di ssuaded him

from so doing. | nstead, Ms. Doe wanted M. Doe to deposit his

entire net inconme in the joint checking account so it could be

°'n Mller, the &l ahoma Suprenme Court did not coment on the
damages al | eged by Ji my, which included an anount equal to the sum
of court-ordered child support Jimmy had paid for the past ten
years, as well as punitive danages. Mller, 1998 W. 128795, at *2.
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spent on the famly and their new hone. In exchange, M. Doe
prom sed M. Doe that her “substantial common stockhol di ngs” woul d
provide for both of their retirenents. From 1992 to 1996, the
parti es had periodic discussions regarding M. Doe's 401(k) plan.
M. Doe continued to deposit his entire inconme in the famly's bank
account and has not made any contributions to his 401(k) plan in
the nmore than seven years he has worked for his enployer. Since
Novenber 1996, however, Ms. Doe has taken the position that M. Doe
will not be able to rely on her stockholdings for his retirenent.

The circuit court summarily dism ssed all of M. Doe's clains
relating to Ms. Doe's stockhol di ngs, stating:

Marriage contenpl ates numerous prom ses
for the future. To | ove, honor and cherish in
si ckness and health until parted by death are
just a few that conme to mnd. Prom ses nade
with regard to the future (including those of
a financial nature) may not be binding in the
event the parties no l|longer have a future
t oget her. Plaintiff does not suggest that
Def endant prom sed him a share in her stock
holdings in the event they were no |onger
marri ed. Thus, he had no basis to rely on
this promse if he and Defendant did not
remai n together. This alone renders the
al |l eged prom se unenforceabl e. Mor eover, it
was a nutual decision between the parties that
Plaintiff would not contribute to his 401K
retirement plan. The noney was placed into a
j oi nt checki ng account -- available for use by
and for the benefit of both parties. The
Def endant did not obtain use of those funds
w thout Plaintiff's conplicity.

To make Defendant's alleged promse
bi nding, the Court would have to determ ne
what Defendant neant by her prom se to provide
for the parties' retirement with the proceeds
from her stock holdings. How much would she
provi de and when woul d she have to provide it
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are just a few of the issues the Court would
have to determne in assessing damages or
awarding Plaintiff a percentage of Defendant's
stock hol dings. Because of the anbiguity of
the alleged promse it would be inpossible for
the Court to address these issues with any
certainty. For these reasons, the Plaintiff
has failed to state a claimupon which relief
can be granted relating to Defendant's all eged
representations regarding her stock hol di ngs.
We agree with the trial court's dismssal of Counts IV through VIII
of M. Doe's conplaint.
Count 1V - Fraud (401(k))

M. Doe's conplaint did not state with specificity the
representations Ms. Doe allegedly made. He nerely asserted that
she falsely promsed M. Doe that he could rely on her
stockholdings for retirenent. He did not describe the
stockhol dings, nor did he state how nmuch noney he would have
i nvested had he not relied on Ms. Doe's alleged prom se. Because
M. Doe did not allege in any detail the specifics of the
statenent, we are unable to determine if he reasonably relied on
the statenent. M. Doe did not allege how nmuch the 401(k) would
have been worth had he not foresworn contributing to it, thus he
did not sufficiently allege damages. “Characterizations of acts or
conduct, no matter how often or how strongly adjectively asserted

are, W thout supporting statenents of fact, conclusions of |aw or

expressions of opinion.” Qeenbelt Hones, Inc. v. Board of Educ.,

248 M. 350, 360 (1968). Because M. Doe did not provide any

supporting facts, we conclude that he failed to state a cause of
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action for fraud with regard to his 401(k) plan. Furt her nore
“[a]ll egations of fraud or characterizations of acts, conduct or
transactions as fraudulent . . . without alleging facts which nmake
t hem such, are conclusions of law insufficient to state a cause of
action.” Id.
Count V - Negligent M srepresentation

To prevail on a claimof negligent m srepresentation, M. Doe
must prove that: (1) the defendant, owing a duty of care to the
plaintiff, negligently asserts a false statenent; (2) the defendant
intends that his statement will be acted upon by the plaintiff; (3)
t he def endant has know edge that the plaintiff will probably rely
on the statenent, which, if erroneous, wll cause |loss or injury;
(4) the plaintiff, justifiably, takes action in reliance on the

statenment; and (5) the plaintiff suffers damage proxi mately caused

by the defendant's negligence. Brock Ridge Ltd. Partnership v.

Devel opnent Facilitators, Inc., 114 M. App. 144, 160 (1997). As

with the Count IV fraud allegations, we find M. Doe's allegations
too vague to constitute a sufficient cause of action for negligent
m srepresentation. M. Doe did not state with specificity the
allegedly false statenent, nor did he allege facts supporting
reasonabl e reliance or damages caused by the statenent.

Moreover, as we stated in Ward Developnment Co.. lnc. V.

| nagro, 63 Ml. App. 645, 656 (1985), “[a]n action for fraudul ent

m srepresentation will not lie for the unfulfillnment of prom ses or
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the failure of future events to naterialize as predicted.” Here,
the marriage apparently will not continue as M. and Ms. Doe may
have anticipated at the tinme of the weddi ng cerenony, and M. Doe
did not allege that Ms. Doe prom sed that he could rely on her
stockhol dings in the event they were no | onger nmarried when M. Doe
retires.
Count VI - Prom ssory Estoppel

The Restatenent (Second) of Contracts 8§ 90(1) (1979) defines
the elenents of promssory estoppel: (1) a clear and definite
prom se; (2) where the prom sor has a reasonabl e expectation that
the offer will induce action or forbearance on the part of the
prom see; (3) which does induce actual and reasonable action or
forbearance by the prom see; and (4) causes a detrinment which can

only be avoi ded by the enforcenent of the prom se. Pavel Enters.,

Inc. v. A S Johnson Co., 342 MI. 143, 166 (1996). The trial court

correctly determined that M. Doe's allegations did not
sufficiently establish a clear and definite prom se so as to plead
a cause of action for promssory estoppel. M. Doe's conplaint did
not allege what Ms. Doe neant when she allegedly told M. Doe he
could “rely” on her stockholdings for his retirenment, did not
identify the stockhol dings to which the prom se referred, did not
i ndi cate whether M. Doe would receive an owership interest in the
stockholdings or nerely the income, did not establish when M.

Doe's retirenment would begin, and did not estimate the value of the
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st ockhol di ngs. In addition to the lack of a clear and definite
promse, M. Doe did not allege the fourth elenment, that his
all eged detrinment can only be avoided by enforcenent of the
prom se.
Count VIl - Breach of Contract
A contract is “a promse or set of prom ses for breach of
whi ch the |law gives a renedy, or the performance of which the | aw

in sone way recognizes as a duty.” Kiley v. First Nat. Bank, 102

Md. App. 317, 333 (1994) (quoting Richard A Lord, 1 WIlliston on

Contracts 8§ 1:1, at 2-3 (4th ed. 1990)). Mut ual assent is an
i ndi spensabl e conponent of every contract. 1d. An enforceable
contract must express with definiteness and certainty the nature
and extent of a party's obligations. |1d. |If a contract omts a
termor is too vague regarding essential terns, the contract nay be

i nval i d. | d. As we stated in Kiley,

O course, no action wll lie upon a contract,
whether witten or verbal, where such a
contract is vague or uncertain in its
essential terns. The parties nust express

thenselves in such terns that it can be
ascertained to a reasonable degree of
certainty what they nean. |f the agreenent be
so vague and indefinite that it 1is not
possible to collect fromit the intention of
the parties, it is void because neither the
court nor jury could nmake a contract for the
parties. Such a contract cannot be enforced
in equity nor sued upon in |aw For a
contract to be legally enforceable, its
| anguage must not only be sufficiently
definite to clearly informthe parties to it
of what they may be called upon by its terns
to do, but also nust be sufficiently clear and
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definite in order that the courts, which my
be required to enforce it, may be able to know
t he purpose and intention of the parties.

Id. at 334 (quoting Robinson v. Gardiner, 196 M. 213, 217(1950)).

Here, the contract alleged by M. Doe is vague and uncertain
inits essential terns. The alleged contract did not address what
woul d happen if the parties divorced, did not specify the value and
identity of Ms. Doe's stockhol dings, and did not specify how much
or when Ms. Doe would have to provide retirenment funds for M. Doe.
The trial court correctly found that because of the anbiguity of
the asserted agreenent it would be inpossible for the court to
address any of these issues with any certainty.

Count VI1l - Constructive Trust

A constructive trust is the renmedy enployed by the court in
equity to convert the holder of the legal title to property into a
trustee for one who in good conscience should reap the benefits of

t he possession of that property. Wmer v. Wmer, 287 Ml. 663,

668 (1980). This renmedy is applied by operation of |aw when
property has been acquired by fraud, m srepresentation, or other
i nproper nethod, or where the circunstances render it inequitable
for the party holding title to retain it. 1d. Before the court
wll inpose a constructive trust, there nust be clear and
convi nci ng evi dence not only of wongdoing in the acquisition, but
al so of the circunstances that render it inequitable for the hol der

of the legal title to retain the beneficial interest. |d.
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The Court of Appeals has inposed constructive trusts in cases
in which the all eged wongdoer has acquired property in violation
of an agreenent or in which another person had sone good equitable
claimof entitlenent to property resulting fromthe expenditure of
funds or other detrinmental reliance resulting in unjust enrichment.
Id. at 669.

M. Doe's conplaint fails to allege specific facts which, if
true, show that he is entitled to this equitable remedy. As we
noted supra, M. Doe did not allege in sufficient detail the
agreenment regarding his 401(k) plan. Furthernore, M. Doe alleged
that both parties agreed that he would deposit his salary in the
famly's joint account. Thus, Ms. Doe did not fraudulently convert
his nmoney. Nor did M. Doe allege sufficiently that Ms. Doe had
retai ned her stockholdings in violation of an agreenent, because
the conplaint failed to establish the specifics of that alleged
agreenment. M. Doe clainmed he had a rightful interest in Ms. Doe's
st ockhol dings, yet he failed to allege specifically the value or
identity of that interest. Thus, we find the trial court correctly
di smssed this count for failure to state a claim

Epi | ogue

As a final note, we point out that the trial court nentioned
several tinmes its concern regarding repetitive and excessive
litigation. The trial court seenmed concerned that the case would

be litigated twice, once before a judge and once before a jury,
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t hus causing the court to be “flooded with litigation.” As to the
guestion of the timng of an interspousal tort suit, nanely whether
it nmust proceed concurrent with the divorce or should follow the
divorce, we need not nmandate any particular path. The trial court
is in the best position to assess the logistical issues. W do
recogni ze, however, that there are options.

One approach is to conbine the tort trial with the divorce
trial. As one commentator noted,

Tort clainms, which usually involve a single
[ unp sumaward are . . . classically legal. A
tort plaintiff is generally entitled to a jury
trial. The problem thus arises about how to
arrange a jury trial for [a party's] tort
claim while keeping the fact-finding for and
adm nistration of the divorce in the judge's
hands. . . . There are thus tw realistic
possibilities for managing the problens of a
jury trial in [a spouse's] conbined tort and
di vorce action against [the other spouse]: (1)
try the tort claimbefore a jury first, then
incorporate its factual findings and damage
award in the judge's divorce decree; (2) have
both the tort and divorce clains decided by a
j udge.

Schepard, supra, at 150; see, e.qg., Tevis v. Tevis, 400 A 2d 1189,

1196 (N.J. 1979) (holding that wife's tort clains should have been
presented in conjunction with the divorce action “to lay at rest
all their legal differences in one proceeding and avoid the
prol ongation and fractionalization of litigation”); Twnman V.
Twynman, 855 S.W2d 619, 625 (Tex. 1993) (hol ding that when joi nder
of tort clains with divorce is feasible, resolving both clains in

t he sanme proceeding avoids two trials based at least in part on the
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sane facts).
Anot her approach, to proceed with the divorce trial first, and
then turn to the tort clains, apparently has been successful in

Mar yl and. In Gordon v. Gerhold, 90 Ml. App. 360 (1992), M.

Gerhold filed a conplaint for divorce when her husband was arrested
and charged wth conspiring to nurder her. Id. at 362.
Subsequent |y, she proceeded against himin a tort action, suing for
damages for intentional and negligent infliction of enotional
distress, fraud, and other torts. |1d. at 363. The appeal before
this Court pertained to issues other than the divorce and
subsequent tort suit, but the fact that the two suits proceeded
w t hout comment suggests that the tort trial may, in sone

circunstances, follow a suit for divorce. See, e.q., Koepke wv.

Koepke, 556 N. E 2d 1198, 1200 (OGhio C. App. 1989) (holding that
husband shoul d have been allowed to pursue tort action against wfe
for intentional infliction of enotional distress independent of

divorce action); Stuart v. Stuart, 421 N W2d 505, 508 (Ws. 1988)

(noting that “although joinder is perm ssible, the adm nistration

of justice is better served by keeping tort and divorce actions

Separate”). One virtue of this seriatim approach is trying the

divorce first will refine the extent to which the clained tort

damages cannot be addressed under the Famly Law Article of the
Code.

JUDGMENT AS TO COUNTS |1 AND

|1l REVERSED; JUDGVENT AS TO

COUNTS |V THROUGH VI I |
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AFFI RVED; COSTS TO BE DI VDED
EQUALLY BETWEEN APPELLANT AND
APPELLEE.



