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On Cctober 25, 1994, appellees, Sanuel Ritter and Rebecca
Sni der, sued appellant, Johns Hopkins University, for breach of
contract. They clained that Hopkins had agreed to enpl oy them as
full professors of pediatric cardiology at the Hopkins Medical
School, wth tenure, effective January 1, 1994, and that it
breached that agreenent by discharging them as of Decenber 31,
1994. Hopki ns defended on the ground that the enploynent contract
did not include a coomtnent to a full professorship and tenure and
that, even if such a commtnent had been nmade, the person
negoti ating the contract for Hopkins had no authority to make it.

After a fifteen-day trial in the Crcuit Court for Baltinore
City, the jury returned a verdict in favor of appellees in the
aggregate amount of $822,844. |In this appeal, Hopkins conpl ains
t hat the case should never have been submtted to the jury —that,
as a matter of law, there was insufficient evidence to establish a
contract promsing a full professorship and tenure. For the
reasons stated below, we shall reverse the decision of the circuit
court.

| nt roducti on: Tenure

This case concerns "tenure," and it is therefore inportant to
understand what is neant by that term In education circles
generally, and especially at the collegiate level, it denotes a
commtnent by the school, as a direct or inplied part of its
faculty enpl oynent agreenent, that, upon a determ nation that the
faculty nenber has satisfied the conditions established by the

school, the nenber's enploynent will be continuous, subject to



termnation only for adequate cause. Tenure is said to be

"awar ded" when, in accordance with its policies and procedures, the

school determ nes that the conditions have been satisfied and the
faculty nmenber is entitled to the protected status.

Well over 90% of Anerican colleges and universities, public
and private, have a tenure system It is a core part of the
col | ege-faculty relationship. Al t hough nost tenure systens are
based, to sone extent, on the 1940 Statenent of Principles and
Interpretive Coments devel oped by the Association of American
Col | eges and the Anmerican Association of University Professors,
there is no uniformtenure system There appears, rather, to be a
significant variety in the particular plans used in the nation's
colleges. As noted in Faculty Tenure, a Report and Recommendati ons
by the Comm ssion on Academ c Tenure in H gher Education (1973),
the 1940 statenment was a statenent of principles, "not a
prescription of substantive institutional practice." 1d. at 2-3.
The aut hors observe:

"On every aspect of tenure, institutional
policies and practices vary: definition of
t enur e; its |egal basi s; criteria for
appoi ntnent, reappointnent, and award of
t enure; l ength of probationary period,
categories of personnel eligible for tenure;
relationship bet ween tenure and rank;
procedures for reconmendi ng appoi ntnments and
awardi ng tenure; procedures for appeal from
adver se decisions; procedures to be foll owed
in dismssal cases; role of faculty,
adm ni stration, students, and governing board
in personnel actions; nethods of evaluating

t eachi ng, schol arship, and public service; and
retirenment arrangenents. In all these and
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many nore, the range of variation anong the
2600 institutions of higher education (and
sonetinmes even wthin institutions — from
division to division or even from depart nment
to departnent) is enornous."”

Tenure may be afforded in a nunber of ways — by |aw, by
contract, by noral comm tnent under an accepted academ c code, or
sinply "by courtesy, kindness, timdity, or inertia." HANDBOOK OF
COLLEGE AND UNI VERSI TY ADM NI STRATI ON ( ACADEM C) 6-64 (Asa S. Know es, ed.,
1970). Wen provided by contract, its terns are usually stated in
by-1 aws adopted by the school and published in a handbook. The
Hopki ns Medi cal School has a tenure system established by contract.
Its terns are set forth in a document entitled Policies and
Qui del i nes Governing Appointnents, Pronotions, and Professiona
Activities O The Full-Time Faculty O The Johns Hopkins University
School O Medicine (1972), commonly referred to, by those who have
reason to refer to it, as the CGold Book.

The Gol d Book does not nention tenure by name. It identifies
the categories of faculty ranks, which, for our purposes, include
| nstructor, Assi st ant Pr of essor, Associ ate  Professor, and
Prof essor, and sets forth the <criteria and procedures for
appoi nt ment r eappoi nt nent, and pronotion to those ranks.
Normal ly, a person progresses through the ranks, beginning with
that of Instructor.

Instructors receive a one-year contract, renewable tw ce.
CGenerally, an Instructor's contract is not extended beyond the

third year; at the end of three years, the Instructor is eval uated

and either recommended for pronotion to Assistant Professor, |et
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go, or, in special cases, retained for one nore year. Assistant
Prof essors receive contracts of fromone to five years but are not
retained in that rank for nore than 10 years. They are eval uated
after seven and nine years for possible pronmotion to Associate
Pr of essor. Associ ate Professors generally receive a three-year
contract. They nust be reviewed after six and nine years, wth
four possible options: pronotion, but at the sane rank, for three

years; "contract to retirenment,"” which is the Hopkins articul ation
of tenure; reappointnent at rank, wthout pronotion, for three
years; or a term nal two-year contract.

There is a five-step process for appointnent or pronotion to
the rank of full Professor. First, the Director of the Departnent
reviews the candidate's credentials with the aid of a departnental
or interdepartnental conmmttee and forwards a recomendation to the
dean. Second, the dean forwards a recommendation to the
Prof essorial Pronmpotions Committee, a conmttee appointed by the
dean. That conmttee, as a third step, reviews the dean's
recommendati on and nmakes a recommendation to the Advi sory Board of
the Medical Faculty. The advisory board reviews the conmttee's
recommendati on and sends any favorable recommendation to the Board
of Trustees of the University for approval. That is the fifth and
final step. |If the Board of Trustees approves, the dean notifies
t he candi date of his or her appointnent/pronotion.

The Facts
The dispute here arises from an attenpt by Hopkins to

strengthen its division of pediatric cardiology which, according to



appellees, had fallen into, at best, a state of nediocrity.
Hopki ns once had a first-class division of pediatric cardiology; it
was founded by Dr. Helen Taussig. After her death in the 1980's,
however, the division suffered a significant decline. According to
Dr. Rtter, by 1992, Hopkins no |longer had a "national presence" in
that field —in clinical research, in the care of patients, or in
the attracting and training of physicians.

Hopki ns was especially behind in the use of echocardi ography,
a non-invasive procedure using sound waves to provide data about
the structure of the heart and the severity of any heart defects.
Al t hough that procedure was wdely used in other conparable
institutions, Hopkins was deficient in it and, instead, relied
primarily on cardiac catheterizations, which is an invasive
pr ocedure.

In an effort to correct this deficiency in capacity and
service, the chief of pediatric cardiology was let go and Dr. Frank
Oski, Director of the Department of Pediatrics, fornmed a search
commttee in January, 1993, to find a new chief.

At the time, Dr. Ritter was a tenured professor of pediatrics
at Cornell University. He served as Chief of the Cornell Medica
Center's Departnent of Pediatric Cardiology and was a recogni zed
|leader in the field of pediatric cardiology. Anmong ot her
acconplishnments, he had developed and perfected the field of
t ransesophageal echocardi ography and had |ectured extensively
t hroughout the country and around the wrld on pediatric

car di ol ogy.



Doctor Snider's credentials were equally inpressive. When
Hopki ns began its search, she was serving as a tenured professor of
pediatrics, with a subspecialty in cardiol ogy, at Duke University.
She had previously served as a tenured professor of pediatrics at
the University of M chigan and had designed and  built
echocardi ograph | aboratories at both facilities. In addition to
her contributions in the area of engineering echocardi ograph
equi pnrent, she was recognized as an outstanding contributor to
clinical research and an acconplished teacher on the subject of
pedi atric cardi ol ogy.

Drs. Ritter and Snider were married in January 1993 and
t hereafter began searching for an institution at which they both
could teach. In February, 1993, when apprised of Hopkins' search,
Dr. Ritter contacted Dr. Oski by letter and infornmed him of both
his and Dr. Snider's interest in joining the D vision of Pediatric
Cardiology. On April 29, Ritter and Snider canme to Baltinore at
Hopki ns' request and expense, and engaged in two days of extensive
interviews with Dr. Gski and other nmenbers of the search conmttee
and faculty. At the end of June, they returned for a second set of
interviews, in the course of which, according to Dr. Ritter, Dr.

Cski offered themboth positions as professors of pediatrics.! Dr.

' Dr. Snider seened to inply in her testinmony that the offer
was made by Dr. Oski at the first interviewin April. She stated:

"Dr. Oski told nme that the situation was
desperate, and especially since patients
referrals were falling off rapidly and they
were losing patients to the University of
Maryl and, and that he needed soneone ri ght
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Ritter was to be Director of Pediatric Cardiology and the Helen
Taussi g Prof essor of Pediatrics and Dr. Snider was to be Director
of Echocar di ogr aphy. Following this second neeting and the
offers nade, Dr. Ritter resigned his position at Cornell, effective
Septenber 1, 1993, and engaged in a round of correspondence wth
Dr. Gski regarding the terns of the new positions. During July and
August, several letters were exchanged.

In the first letter, of July 6, 1993, Dr. Rtter expressed his
under standing that he and Dr. Snider would be "com ng on board as
full tenured professors of pediatrics in the university." The rest
of the letter concerned a variety of matters, including the
personnel , equi prent, and space needed for the division and for the
echocar di ography | aboratory.

Dr. GOski responded on July 21. Hs letter also covered a
nunber of itens, but of particular interest here is his statenent:
"You wll be proposed for appointnent as
Prof essor of Pediatrics and be designated as
the Helen Taussig Professor of Pediatric
Cardiology. Dr. Snider will also be proposed

for appointnment as Professor of Pediatrics.
Appoi ntnments at the rank of Professor carries

t enure. As | nentioned to you during our
phone conversation, | cannot prom se you the
rank of Professor. That nust be deci ded by

the Professors Appointnent and Pronotions
Comm ttee and approved by the Medical Advisory
Board and the Dean. Your annual salary wll

away, that he was extrenely desperate and he
wanted us to start right away, but we
couldn't relocate that fast, and we told him
that the soonest that we could nove to
Baltinore and start work would be January 1st
of ~94."

The evi dence generally suggests that any such offer would
nost |ikely have been made in June, rather than in April, but the
di screpancy is not inportant at this stage of the proceeding.
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be $150,000 plus fringe benefits, and the
salary for Dr. Snider will be $135,000 plus
fringe. These salaries are contingent on your
appoi ntments as Professors.”

(Enmphasi s added.)

Hopki ns asserts that Dr. Oski enclosed a copy of the Gold Book
with his letter, but it appears that the book was not sent unti
sone tinme later.? Dr. Ritter responded to the July 21 letter on
August 12, 1993, acknow edging the point made by Dr. Gski. He
sai d:

"I will be proposed for an appointnent as
Prof essor of Pediatrics and designated as the
Hel en Taussi g Professor of Pediatric
Cardiology. Dr. Snider will be proposed for
appoi nt nent as Professor of Pedi atri cs.
Appoi ntment at the rank of Professor carries
tenure. W clearly understand that you cannot
prom se the rank of Professor: that nust be
decided by the Professors Appointnment and
Promotions Commttee and approved by the
Medi cal Advisory Board and the Dean. . . .
The salaries [offered in the letter] are
conti ngent upon appoi ntnents as professors.”

(Enmphasi s added.)

The correspondence between Drs. Ritter and Oski dealt wth
nore than the issue of tenure; indeed, nost of it concerned other
matters, such as space, equipnent, supporting personnel, and

budgets for the new operation. On August 31, 1993, Dr. Oski wote

2 Hopkins fails to support that statenment with any citation
to the record. Dr. Oski's letter does not, on its face, indicate
that the Gold Book was enclosed. It appears fromDr. Ritter's
testinmony that the Gold Book was sent with a later letter, of
August 31, 1993. It is not inportant whether the book was sent
in July or August. Drs. Ritter and Snider were aware of its
provi sions before they finally accepted Hopkins' offer of
enpl oynent .



to Dr. Ritter regarding these matters. In that letter, however, he
agai n addressed the subject of faculty appointnents. He confirned
that both Dr. Ritter and Dr. Snider would be "proposed" as
Professors of Pediatrics and advised that the Professor's
Appoi nt ment and Pronotions Conmttee neets on a routine basis, "and
therefore we will not have a definitive decision until they have
reviewed your curricula vitae." The letter ended with Dr. Oski's
ef fusi ve hope and expectation that Drs. Ritter and Snider would
provide the |eadership necessary to rebuild the Division of
Pedi atri c Cardi ol ogy.

Drs. Rtter and Snider testified that, although they were well
aware of the formal process for attaining professorial rank and
tenure, they were repeatedly assured by Dr. GOski that their
appoi nt nents woul d be "rubber stanped” and woul d not be a problem
Dr. Snider said that, based on Dr. Oski's statenents to her during
the recruitnment process "that there would be no problemat all with
regard to ny achieving full tenured professor at Hopkins," she
resigned her tenured professorship at Duke and sold her hone in
North Carolina. Dr. Ritter was even nore direct. He said that
Dr. Oski "assured ne that the procedure would sinply be a rubber
stanmp and there would be no problem going through the process.”
That assurance nmust have conme in July, 1993, for it was then that
Dr. Ritter resigned his tenured position with Cornell.

Dr. Ritter said that he accepted Dr. Oski's assurances because
he knew that Oski chaired the Professorial Pronotions Commttee.

He and Dr. Snider were also relying on their own past experiences.
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Dr. Snider testified that, when she was recruited by Duke in 1992,
which involved her resigning a tenured professorship at the
University of Mchigan, she was told by the chairman of the
recruitnment conmmttee that he had shown her credentials to the
chairman of the pronotions committee, that there was no question
t hat she would be awarded a full tenured professorship, that it was
"just a matter of rubber-stanping to go through the coonmttee,"” and
that, on that basis, she accepted the offer. She said that, when
recruiting tenured professors fromother universities, as opposed
to pronotions through career tracks, that was the general
pr ocedure.

Dr. Ritter also asserted that this was the general practice
around the country, at least with respect to the recruitnent of
pedi atric cardi ol ogi sts:

"The recruitment inplies that one has the
credentials to be recruited to such a
position, and that, especially if one is
recruited from a faculty position such as
prof essor of pediatrics to another university
as professor of pediatrics . . . it needs to
be presented formally, but the inplication and
uni versal acceptance anongst professors and
heads of divisions is that this is essentially
a done deal once the offer is made, that it's
simply a rubber stanp to go through the
further coomttee work, and indeed, if it were
othermise . . . it would virtually stifle any
kind of interchange between universities and
the recruitnment process."”

To sone extent, Dr. Ritter's viewwas confirmed by Dr. Dougl as
Moody, the head of pediatric cardiology at Ceveland Cinic. Dr.
Moody testified that, because the applicant needs to nake a

deci si on about noving, the prospective institution negotiates with
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them"their position as they're comng into your institution.” To
be able to do that, he continued, the recruiter needs to have
cleared the offer with the institution. "In other words,"” he said,
"l don't go out and state to sonebody that you're going to be a
full professor, at least at the Ceveland inic, if | don't have
the full agreenment, as part of the negotiation process in that
recruitnent, that they conme in as a full professor.”™ Dr. Moody
confirmed that the formal approval process can occur |ater, but
that the result has been assured: "So it's done honorably between
people in the negotiation process that you negotiate that honorably
with the individual that you come in as . . . professor, because
you have already told your institution, "This is howit has to be,"
and then in ny experience they rubber-stanp that."

On Septenber 13, 1993, the Adm nistrator of Hopkins Children's
Center, Edward Chanbers, wote to Drs. Rtter and Snider
confirmng their enploynent "at the Professor level"” and stating
their agreed salaries. Two weeks later, in response to a request
for enploynent verification froma nortgage |ender, he confirnmed
their appointnments as "Professor” and stated that the probability
of continued enploynent was "Excellent." Dr. Oski advised Dr.
Ritter to address hinself professionally as "Professor" and all owed
himto use the title "Professor of Pediatrics."

The formal appointnment process began in Cctober, 1993. On
October 11, Dr. Oski wote to Dean M chael Johns, formally
proposing Dr. Ritter for appointnent to the rank of Professor and

enclosing a copy of his curriculumvita. On Novenber 1, he sent a
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simlar letter with respect to Dr. Snider.

Drs. Ritter and Snider started work at Hopkins on January 1,
1994, as agreed. By letter dated March 24, 1994, Dean Johns
confirmed their 1993-94 faculty appointnent as "Visiting Professor
of Pediatrics.” Dr. Snider was aware that the title "Visiting
Prof essor” was often used for sonmeone awaiting formal approval as
a full Professor.

At some point not clear fromthe record, Dean Johns forwarded
his favorable recomendations to the Professorial Pronotions
Comm ttee, which then, through two investigative subcommttees,
proceeded to review Dr. Ritter's and Dr. Snider's qualifications.
On July 14, 1994, the subconmttee reviewing Dr. Snider's record
presented to the full Conmttee its recommendation that she be
appointed a full professor. The Commttee immediately and
unani nously endorsed that reconmendati on. On July 26, the
subconm ttee investigating Dr. Ritter's qualifications simlarly
recommended his appointnent as full professor. The full commttee
was not scheduled to neet again until the fall, however, so no
action was taken.

Unfortunately, even as the professorial appointnent process
was proceeding, the relationship between Drs. Rtter and Snider, on
t he one hand, and other professional personnel in the cardiol ogy
unit at Hopkins was not progressing as had been anticipated. The
reasons for the grow ng dissention were very nmuch in dispute. One
problem it appears, was that Dr. Oski, the main force in bringing

Ritter and Snider to Hopkins, was required to take a period of
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medi cal | eave and was therefore unavailable to nmonitor the rift
t hat began to devel op between them and nost of the rest of the
faculty and clinical staff.

According to the plaintiffs, some of the prom ses made by
Hopkins with respect to the resources that would be allocated to
the division were sinply not kept. The space allocated for the new
echocardi ography lab was not satisfactory to Drs. Ritter and
Sni der. The roons were very small, poorly ventilated, and had
i nadequate climate controls. The equipnent in the |aboratory often
overloaded the electrical circuits. In vain, Dr. Snider sent
nunmerous letters to persons in the University adm nistration.

Ot her professionals at Hopkins saw the matter differently;
they viewed Drs. Ritter and Snider as creating nore problens than
they were solving in the Dvision of Pediatric Cardiology. Various
menbers of the staff conplained to the Vice Dean for Faculty
Affairs, Dr. Catherine DeAngelis. Sone of the conplaints had to do
with Ritter's and Snider's inability to get along with their
col | eagues and staff, but they extended beyond that. |n Septenber,
1994, the Director of Pediatric Cardiac Surgery conplained to the
Cardi ac Surgeon-in-Chief that "in nine nonths they have alienated
nost of the physicians and adm nistrators from whom they need
support to succeed." He also noted that "[c]linical referrals to
the division are down drastically (including referrals for
echocardi ograns), norale anong the faculty is poor, vital staff
have resigned, and surgical volune is decreasing.” Specific

exanpl es were given.



As a result of that letter, Dean Johns convened a neeting on
Cctober 7, 1994, at which these and other conplaints of a simlar
nature were made by seven other coll eagues. In a letter to Dr.
Gski of COctober 13, 1994, Jean Kan, Professor of Pediatrics and a
pedi atric cardiologist, conplained of Dr. Ritter's inability to
establ i sh outreach prograns, his poor managenent, his failure to
pay attention to research projects of the junior faculty and
fell ows, and sone of his nedical decisions.

Based upon this information, Dean Johns concluded that
Ritter's and Snider's enploynent should be ended. At that point,
the issue of Dr. Ritter's appointnment as full Professor, wth
tenure, was still before the Professorial Pronotions Commttee
Dr. Snider's appointnment had been approved by that commttee but
not by the Advisory Board of the Medical Faculty and not by the
Board of Trustees.

On Cctober 18, 1994, Dr. Oski, who had recently returned to
work, informed Drs. Ritter and Snider that they would not be
rehired after Decenber 31, 1994. This lawsuit was then fil ed.

| mredi ately prior to trial, the court considered a notion for
summary judgnent filed by Hopkins and ot her defendants who had been
sued. The court granted the notion as to all clains except the two
for breach of contract agai nst Hopkins, and the case proceeded on
t hose two counts. Further notions for judgnent nmade by Hopkins at
the end of the plaintiffs' case and at the end of the entire case,
were denied, apparently upon a finding by the court that the

correspondence between the parties in July and August, 1993 may not
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have constituted the entire contract.? In returning special
verdicts, the jury found that (1) Drs. Ritter and Snider were not
at-wi Il enployees, (2) Hopkins had offered and Ritter and Snider
had accepted contracts for tenured professorships, and (3) Hopkins
did not have just cause to term nate their enploynent.

Di scussi on

Scope of Revi ew

In its brief, Hopkins conpl ains about the denial of both its
motion for summary judgnent and its notions for judgnent nade
during the trial. In both instances, its argunent is that the
granting of tenure is governed exclusively by the five-step
procedure set forth in the Gold Book, that Drs. Ritter and Snider
knew that to be the case, that they never conpleted that process,
that neither Dr. Gski nor anyone el se had any authority to wai ve or
alter the process, and that, accordingly, the plaintiffs failed, as
a matter of law, to establish a right to tenure or the breach of
any contract providing for tenure.

There is sone difference in the scope of our review of the
denial of a notion for summary judgnent and the denial of a notion
for judgnent made at trial. The court's decision to deny summary
j udgnent, of course, has to be viewed in the Iight of the docunents

before the court at the summary judgnent pr oceedi ng.

3 1f any witten notions for judgnment were filed during the
trial, they were not included in the record extract. None of the
argunment on any such notions was recorded. W therefore have no
i dea of what points were argued by Hopkins or of the court's
preci se reasoni ng.
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Not wi t hstanding the wording of Mil. Rule 2-501 (e), a trial court
has at least a limted anmount of discretion to deny a notion for
summary judgnment, even if it could properly have granted the
motion, in order to allow the parties to develop the facts in
greater detail, including at a trial. Metropolitan Mg. Fd. v.
Basi |l i ko, 288 Md. 25 (1980); Foy v. Prudential Ins. Co., 316 M.
418 (1989); cf. Decoster v. Wstinghouse, 333 Mi. 245 (1994). It
follows, then, that although the denial of summary judgnent is
revi ewabl e on appeal, even after a verdict is rendered for the non-
nmovi ng party, Melbourne v. Giffith, 263 MI. 486 (1971), appellate
courts ordinarily are averse to overturning a judgment on the
merits in favor of the party opposing sumrary judgnent on the
ground that summary j udgnent should have Dbeen granted.
Presbyterian Hosp. v. WIlson, 337 Ml. 541, 547 (1995).

The principal issues before the court in this action were the
nature of the contract between the parties and the authority of Dr.
Gski to waive or alter the tenure process set forth in the Gold
Book. The thrust of the plaintiffs' case was that the terns of
their contracts emanated not just from the letters between Dr.
Ritter and Dr. Oski but also from commtnments made during ora
conversations. It was not an abuse of discretion for the court to
all ow that aspect of the case to be devel oped by evi dence.

The issue with respect to the denial of a notion for judgnent
made at the end of trial is purely one of law. The question is
sinmply whether, under applicable law, the evidence was legally

sufficient to present a triable issue. |If there is any conpetent
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evi dence, however slight, supporting the plaintiff's right to
recover, the notion nust be denied. Only if the evidence, viewed
in a light nost favorable to the party resisting the notion, is
legally insufficient to permit a recovery may the notion be
gr ant ed. . O A Leasing Corp. v. Merle Thomas Corp., 260 M.
243, 248-49 (1971); Smth v. Bernfeld, 226 M. 400, 405 (1961).
That is the framework of our anal ysis.

The Nature & The Contract

Hopki ns has asserted throughout that the contract between the
parties was enbodi ed exclusively in the exchange of |etters between
Drs. Ritter and OGski in July and August, 1993 and, in particular,
Dr. Oski's letter of August 31. Those letters, it urges,
denonstrate conclusively that no offer of tenure was made. They
establish beyond legitimate dispute that the suggestion by Dr.
Ritter in his letter of July 6, 1993 that he and Dr. Snider would
be starting as full tenured Professors was pronptly and
unanbi guously rejected, and that they understood thereafter that
they would need to conplete the process established in the Gold
Book.

The plaintiffs, on the other hand, assert that, based on oral
conversations with Dr. Oski and based on general practice wthin
t he academ ¢ community when persons of their stature are recruited,

the agreed arrangenent was that the Gold Book process was a nere

formality. It would be foll owed; the bases would be touched; but
the end result was assured. In their words, it would all be
"rubber stanped." Tenure was prom sed, along with the nethod of
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achieving it.*

Not wi t hst andi ng Hopkins' assertion to the contrary, in
recounting the conversations they had with M. Gski, the plaintiffs
did present evidence that the contract was not enbodied solely in
t he exchange of letters but arose as well fromthose conversations

with Dr. Gski. Fromthat evidence, the jury could properly find,

4 Al t hough Hopki ns conpl ai ned bel ow about the court
admtting this parol evidence, it has not adequately carried that
conplaint to this Court. The brief states one Question
Presented: whether the court erred in denying Hopkins' notions
for judgnent "where there was no evidence at sunmary judgnment or
at trial to support the jury's finding that the Plaintiffs were
tenured Professors at Hopkins." Its principal argunment is that
the court erred in failing to rule as a matter of | aw that
plaintiffs were at-w || enpl oyees who never received tenured
appoi ntnments. That argunent is divided into three parts, one of
which is that the plaintiffs offered no proof that they had
tenure. That subsidiary argunent is, itself, subdivided into
four parts, one of which is captioned "Plaintiffs' Efforts To
Prove That They Had Tenure." That, in turn, is subdivided into
two argunents, one of which is titled "GCski's "~Assurances.'"
"Oski's “Assurances'" is further subdivided into two parts, one
of which is that "the letters between the parties were an
i ntegrated agreenent on the tenure issue and could not be varied
by parol evidence."

That manner of presentation | eaves a great deal to be
desired. The question presented and the argunent followng it
are couched as a failure of the plaintiffs to offer proof of
tenure. It is inpermssible to bury, in a part of a part of a
part of a part of an argunent, an entirely independent
evidentiary issue. W shall not address it.

We observe, however, that, had we addressed the issue, we
woul d have found no error in the adm ssion of the plaintiffs
testi nony concerning the conversations they had with Dr. Gski.
The parol evidence rule bars extraneous evidence that would vary
or contradict the terns of a conplete and fully integrated
witten contract. Hi ggins v. Barns, 310 Md. 532 (1987). None of
the letters relied on by Hopkins purport to be a conplete and
fully integrated contract. The one nost relied on —the letter
of August 31, 1993 —is not even signed by the plaintiffs. Dr.
Gski hinmsel f adm tted having a nunber of conversations with Dr.
Ritter regarding the terns of their enpl oynent.
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as it did, that, in the recruitnment process, Dr. Oski prom sed the
plaintiffs that they would be enployed as full Professors, that
they would initially be given the interim title of Visiting
Prof essor, that the formal process for approving their appointnents
as full Professors would be started pronptly, and that the end

result was assured.



On this record, then, the issue is not whether the evidence
sufficed to support the plaintiffs' view of what was prom sed by
Dr. Oski but whether, as a matter of law, Dr. Gski had the
authority to prom se what they claimhe prom sed.

Dr. Gski's Authority

There is no dispute that Dr. OGski was authorized by Hopkins to
recruit and negotiate with Drs. Ritter and Snider. The question is
whet her he was authorized to bind Hopkins to an assurance of
tenure, in particular that the procedures set forth in the Gold
Book woul d be treated as nere formalities.

It is evident from our earlier discussion that tenure is a
serious matter for both the college and the faculty. From t he
faculty nmenber's point of view, it is a bankable assurance of
continued enploynent until retirenment age and thus a critical
cushion for the exercise of academc freedom |t affords a neasure
of protection against economc retaliation for investigating and
publishing controversial or unpopular material, as diligent
schol ars nust often do in order to expand the real m and depth of
human know edge.

The awarding of tenure is also critical to the college, to
sone extent for the converse of the reason it is inportant to the
facul ty. It binds the college to a commtnent of continuous
enpl oynent, however poor the faculty nenber's teaching, research
or admnistrative skills may beconme and however much controversy or
enbarrassnment the faculty nmenber may later bring upon the coll ege

because of his or her academ c conduct or pronouncenents. See
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Faculty Tenure, supra; Myberry v. Dees, 663 F.2d 502 (4th Gr.
1981); Beitzell v. Jeffrey, 643 F.2d 870, 875 (1st G r. 1981).
Perhaps for that reason, it is generally reserved for only the
hi gher faculty ranks and is granted only after a nmulti-step process
designed to assure that the applicant is academ cally, personally,
and tenperanentally qualified to be placed in that protected
st at us. It is notewrthy as well that the review process
ordinarily involves persons other than those who recruited the
faculty nenber, thereby assuring an objective and nore detached
exam nation of the candidate's qualifications. At Hopkins, it was
regarded as sufficiently inportant to require ultimte approval by
the Board of Trustees — the highest governing body of the
Uni versity.

There is nothing in this record —no evi dence what ever —t hat
t he Board of Trustees or the Advisory Board of the Medical Faculty
ever authorized Dr. Oski to make a commtnent on their behalf or
even that Dr. Gski had ever sought such authority or discussed the
matter with either body. Unlike the situation recited by Dr.
Moody, therefore, or the experience recounted by Dr. Snider in her
recruitment by Duke, this matter had not been "cl eared" in advance
wi th the bodi es whose approval was needed. Although Dr. Gski may
reasonabl y have believed that persons of the stature of Drs. Ritter
and Snider would have no trouble w nning the necessary approvals,
there is no indication that the Advisory Board or the Board of
Trustees ever led himto believe that they felt the sane way.

What, then, was the source of Dr. Gski's authority to bind the

- 22 -



Advi sory Board or the Board of Trustees to a "rubber stanp”
procedure, to an abdication of their duties to nake an objective
and reasonabl e investigation and to exercise their honest judgnment?
It surely cannot be any notion of apparent authority. Appar ent
authority exists when the words or conduct of the principal cause
the third party to believe that the principal consents to or has
aut horized the conduct of the agent. Parker v. Junior Press
Printing Service, Inc., 266 M. 721, 727-28 (1972). As not ed,
there were no such words or conduct by anyone other than Dr. OGski
inthis case. There is no evidence that anyone at Hopkins in rank
above Dr. OGski had even net Drs. Ritter and Snider or were aware of
the negotiations prior to their conclusion, much |l ess said or did
anything to lead themto believe that Dr. Oski was authorized to
prom se tenure.

Nor does the related doctrine of agency by estoppel provide
any succor. Li ke apparent authority, an agency by estoppel can
arise only where the principal, through words or conduct,
represents that the agent has authority to act and the third party
reasonably relies on those representations. Reserve Ins. Co. V.
Duckett, 240 Md. 591, 600 (1965); B.P. Gl Corp. v. Mbe, 279 M.
632, 643-45 (1977); Medical Mut. Liab. v. Miutual Fire, 37 M. App.
706, cert. denied, 282 Md. 736 (1978). Reasonable reliance is a
critical elenment. 1In light of the witten correspondence between
Drs. Ritter and Oski on this very issue and the lack of any
representation —witten, oral, or by conduct —on the part of
anyone on the Advisory Board or the Board of Trustees that the
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established witten procedure for obtaining tenure would or could
be effectively waived, it was clearly not reasonable, as a matter
of law, for Drs. Ritter or Snider to believe that Dr. Gski had any
authority whatever to bind Hopkins to a prom se of tenure.

Qur conclusion, that Dr. Oski had no authority to make an
effective coomtnent of tenure and that Drs. Ritter and Snider had
no basis for believing that he did is in accord wth the
concl usi ons reached by other courts in simlar kinds of cases. The
prevailing rule is that, when a tenure process is established in
witing and is comunicated to a prospective appointee, a
subordinate official may not circunvent that process and bind the
college to a tenure arrangenent. See Davis v. Oegon State
University, 591 F.2d 493 (9th Cir. 1978); Cohen v. Board of
Trustees of Univ. of Medicine, 867 F.2d 1455 (3d CGr. 1989);
Gottlieb v. Tulane University of Louisiana, 529 So. 2d 128 (La. C.
App. 1988).

There are cases in which, based on the terns offered to them
faculty nmenbers have been held to have a legitimte expectation of
conti nued enpl oynent, or a right to tenure, or a right to a |onger
contract than ordinarily would be allowed. Those cases are
di stingui shable on their facts, however, and none of them support
the proposition that a subordinate official can effectively confer
or contractually assure tenure in the face of clear, witten
procedures precluding such a coomitnent. See, for exanple, Harris
v. Arizona Board of Regents, 528 F. Supp. 987 (D. Ariz. 1981)
(finding, in the context of an action under 42 U S C. § 1983 and
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under the circunstances in that case, that the dean had apparent
authority to offer tenure to the plaintiff); University of Arizona
v. County of Pima, 722 P.2d 352 (Ariz. C. App. 1986) (through its
athletic director, college effectively offered coach a four-year,
rather than a one-year, contract); Bd. of Regents of Univ. v. Gale,
898 S.W2d 517 (Ky. Ct. App. 1995) (holding that undi sputed grant
of tenure applied to a particular endowed chair rather than a
faculty position generally); Lewis v. Loyola University of Chicago,
500 N.E.2d 47 (Ill. App. C. 1986) (finding that, had dean
subm tted recomendation of plaintiff for tenure, as prom sed,
tenure woul d have been granted).

The cl osest that a court has cone to recognizing a formof de
facto tenure is Soni v. Board of Trustees of University of
Tennessee, 513 F.2d 347 (6th G r. 1975), in which, based on oral
di scussions, the Court held that a faculty nmenber, for purposes of
8 1983, had "a cogni zable property interest in the form of a
reasonabl e expectation of future and continued enploynent,"
notw thstanding a formal tenure system The Court construed Perry
v. Sindermann, 408 U S. 593 (1972), as allow ng such a finding even
in the face of an explicit tenure system W note, first, that the
case before us is strictly a breach of contract case, not a § 1983
action. More inportant, we do not read Perry v. Sindermann as the
Sixth Grcuit Court did; nor did the Nnth Grcuit Court of Appeals
in HHinowitz v. University of Nevada, 579 F.2d 526 (9th Gr. 1978).

The Hainowitz Court noted, at 529, "[t]hat the circunstances in
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Soni were singularly unique is borne out by the fact that it is the
only case of its type. Faced with simlar de facto tenure clains,
subsequent cases have consistently distinguished Soni and refused
to extend its application.”

If, as Drs. Ritter and Snider argue, the normal tenure process
does not work when it cones to recruiting such distinguished and
proven scholars as they, and if, as a result, Hopkins wll find
itself unable to attract persons of their quality, Hopkins may find
it necessary to anmend its Gold Book procedures to allow for a
"quick track rubber stanp" procedure. It has not yet done so,
however . On this record, we conclude that Dr. GOski had no
authority to bind Hopkins to the kind of conmmtnment the jury
apparently found he nmade and that Drs. Ritter and Snider had no
reasonable basis for believing that he had such authority.
Accordingly, the court erred in denying Hopkins' notion for

j udgment and submtting the case to the jury.

JUDGVENT REVERSED
APPELLEES TO PAY THE COSTS.



