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In a seven count conplaint, appellee, Hale Shipping
Corporation, sued their insurance broker, Johnson & Hi ggins of
Pennsyl vani a, Inc. (“Johnson & Higgins”), appellant. By
stipulation, the original seven-count conplaint was reduced to only
two counts, which alleged negligence and breach of contract on the
part of Johnson & H ggins. The gravanmen of the conplaint was that
Johnson & Higgins had failed to protect Hale Shipping s interests
when it neglected to seek the deletion of a “refrigeration clause”
froma marine insurance policy that covered Hale' s transportation
of refrigerated cargo on one of its barges. Refrigerated cargo
transported by Hal e Shi pping was al |l egedl y danaged and t he presence
of this clause resulted in the marine insurance carrier denying
cover age. The owner of the cargo brought a claim against Hale
Shipping in the United States District Court for the Southern
District of New York. 1In addition, a declaratory judgnent action
between Hale and its marine insurance carrier was brought before a
federal court in Philadel phia. Hal e Shipping’s case against
Johnson & Higgins was stayed while these cases were pendi ng.

In the present case, Hale Shipping sought recovery for |osses
sustained in defending the United States District Court clains for
al |l eged danmage to the cargo in question, any potential liability
for the all eged danmage to the shipnment, and di sruption and | oss of
busi ness due to inappropriate insurance coverage. At trial, the

parties stipulated that Hal e Shipping had incurred $50, 000 worth of



damages.

This case proceeded to trial before a jury sitting in the
Crcuit Court for Baltinore Gty and the jury found for Hale
Shi ppi ng on both counts. The trial court entered judgnent in favor
of Hal e Shipping in the anount of $50,000. Johnson & Hi ggins then
filed a nmotion for judgnent notw thstanding the verdict or for a
newtrial. This notion was denied and Johnson & Hi ggi ns then noted

a tinely appeal.

| SSUES PRESENTED
For our review, Johnson & Higgins presents the follow ng
i ssues, which we have slightly rephrased and renunber ed:

| . VWhet her the trial court erred in
submtting the case to the jury in |ight of
the evidence that Hal e Shipping had failed to
read its insurance policies;

1. Wether the trial ~court erred in
declining to instruct the jury on Hale
Shipping’'s failure to read its insurance
pol i ci es;

I11. (a) Wether the trial court abused its
discretion in qualifying a witness for Hale
Shi ppi ng as an expert;

(b) Whether the trial court abused its
discretion in permtting Hale Shipping s
expert witness to testify as to the conplexity
of the refrigeration clause, the inability of
pol i cyhol ders to read and understand i nsurance
policies, and the ability of non-nmarine
i nsurance experts to understand marine
i nsurance policies;

V. Wiether the trial court erred in allow ng



Hal e Shipping to inquire into the financial
worth of Johnson & Higgins; and

V. \Whether the trial court erred in denying

Johnson & Higgins’ nmotion for judgnent
notwi t hst andi ng the verdict.

FACTUAL BACKGROUND

In 1975, Edwin Hale, Sr., fornmed a trucking conpany based in
Baltinore CGty. At that tinme, the conpany enpl oyed three people.
At the tinme of trial, the conpany had grown to 500 enpl oyees, nost
of whomworked in Baltinore, but sone were located in twelve cities
along the east coast from Jacksonville, Florida to Boston,
Massachusetts.

In 1984, M. Hale decided to expand his business to include
marine transport. Prior to that tinme, he had no experience in the
mari ne busi ness. At trial, M. Hale stated that he sought to
di scover “a conpetent group of people” who could advise him on
buyi ng barges and tug boats, a law firm and accounting firm who
knew about the marine business, and an insurance broker. M. Hale
stated that he “went ahead and found out who was the best broker
avail able.” He conducted a search, speaking to people already
involved in the marine business and found that Johnson & Higgins
was generally considered to be one of the best, if not the best,
i nsurance brokerage conpany. M. Hale net with representatives

from Johnson & H ggins, including Carolyn Schaefer, who would | ater



becone Hal e Shipping s account manager. According to M. Hale,
t hese representatives inforned himthat their conpany was the best
i nsurance broker in the country. During their neeting, M. Hale
descri bed what the proposed narine operation would entail. At
trial, M. Hale testified that he retai ned Johnson & Higgins and
that he cane to rely on themfor their advice. He explained that
he had no expertise in marine insurance and that he had | ooked for
an i nsurance agent who could give himthe proper coverage for the
operation he planned to run.

The first marine insurance policy obtained by Johnson &
Hi ggi ns for Hale Shipping becane effective on Decenber 7, 1984.
The policy ran for one year and, in ensuing years, through 1987,
i nsurance policies were obtained by Johnson & Higgins for Hale
Shipping. Ronald Gartrell, Hale Shipping s operations nanager and,
until My 1987, the individual responsible for its marine insurance
coverage, testified that he cane to rely on Johns & Higgins’
expertise in obtaining the necessary insurance coverage for the
cor porati on. He added that over the years, he frequently spoke
with Ms. Schaefer regarding Hal e Shipping’ s insurance needs. Ms.
Schaefer also testified that she knew Hal e Shipping had cone to
rely on her expertise in marine insurance.

Each of the insurance policies obtained for Hal e Shipping by
Johnson & Higgins included an SP-23 form which contained clause
8(b) regarding the coverage of refrigerated cargo:

The Assurer hereby undertakes to make
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good to the

Assured or the Assured’'s

executors, admnistrators and/or successors,
all such | oss and/ or damage and/ or expense as
the Assured shall as owners of the vessel
naned herein have becone liable to pay and

shall pay on

account of the liabilities,

ri sks, events and/or happenings herein set

forth:

Car go

(8) Liability for loss of, or danage

to, or in

connection wth cargo or

ot her property, excluding mail and
parcel post, including baggage and

per sona

effects of passengers, to

be carried, carried, or which has
been carried on board the vessel
naned herein:

Provi ded., however, that no liability

shall exist wunder this provision

for:

(b) Loss of, or damage to, or in

connection

with cargo requiring

refrigeration unless the space,

appar at us

and neans used for the

care, custody, and carriage thereof
have been surveyed by a
classification surveyor or other

conpet ent

di sinterested surveyor

under wor ki ng conditions before the
commencenent of each voyage and

found in

all respects fit, and

unl ess accepted for transportation
under a form of contract approved,
in witing, by the Assurer.

Copi es of the insurance policies,

i ncl udi ng the above quoted

| anguage, were sent to Hal e Shipping, but M. Hale never read them

M. Gartrell stated that

t hat

he sonetinmes skimed the policies,

but

he did not read them M. Gartrell believed that he had

probably skinmred clause 8(b). He never contacted the conpany’s



attorneys or Carolyn Schaefer, who managed Hal e Shi pping’ s account
at Johnson & Hi ggins, regarding that clause.

In 1987, Hal e Shipping began to transport cargo along a new
route which ran from St. John, New Brunsw ck, Canada to New York
This route would al so include, for the first tinme, Hale Shipping s
transport of refrigerated cargo. Initially, Hale Shipping
chartered a container ship, a self-propelled vessel, called the
Lanette.! M. Hale explained that he had decided to charter a ship
and its crew because a container ship is nuch faster than a tug and
bar ge.

In My 1987, Hale Shipping received a letter from its
attorneys advising Hale that, in light of a recent federal court
deci sion, the corporation should “carefully exam ne” the terns of
any insurance coverage it may have obtained in connection with the
charter of the Lanette “to ensure that the coverage for danage to
reefer[?] cargoes is very broadly worded.” M. Hale testified that
he gave the letter to Johnson & H ggins “to nake sure that this was
cleared up and we had the proper coverage.” According to M. Hale,
the existing charter policy was anmended by deleting clause 8(b)

fromthe SP-23 form a change for which Hal e Shipping had to pay an

We note that the nanme of this ship is spelled “Lynette” in
the trial transcripts, but is spelled “Lanette” on the insurance
policies. W adopt the spelling used on the policies.

2. Hale explained that the term “reefer” referred to
refrigerated contai ners, which have generators on the front to keep
their contents cold or frozen



addi tional prem um M. Grtrell also testified that after
comuni cations with Johnson & H ggins, clause 8(b) was deleted from
t he coverage of the Lanette.

Regarding the letter from Hale Shipping’ s attorneys, M.
Gartrell also testified that he faxed a copy of it to Ms. Schaefer
at Johnson & Hi ggins. M. Grtrell further testified that the
letter received from the attorneys comrented that Hale Shipping
should contact the attorneys if it wished to have them review
Hal e’ s insurance policy to nake sure it covered the corporation’s
potential liabilities under the charter. M. Grtrell did not know

if a copy of the insurance policy was ever sent to the attorneys.

Ms. Schaefer testified that it was not until My 1987 that she
becane aware that Hal e Shi pping was transporting refrigerated cargo
and that in all her prior discussions with representatives of the
corporation, she had never been advised that Hal e Shi ppi ng woul d be
carrying such cargo. Regarding the coverage on the Lanette, M.
Schaefer stated that on May 21, 1987, she received the facsimle
transm ssion of the attorneys’ letter to Hale Shipping. After
reading the letter, M. Schaefer contacted an underwiter and
di scussed the clause 8(b) for the Lanette as it seened unfair to
ask Hale Shipping to be responsible for the surveys on the ship
when Hal e was not in charge of the vessel. M. Schaefer testified

that the underwiter agreed with her and consented to the del etion



of clause 8(b), but the underwiter required that the owner of the
vessel nonitor the tenperature of the refrigerated containers
during the course of the voyage. Specifically, the policy called
for a twenty-four hour watch of the refrigerated containers and the
keeping of a tenperature log. M. Schaefer tel ephoned M. Gartrell
to informhimof her discussions. She sent Gartrell a letter dated
June 8, 1987 regarding the coverage of the Lanette. The fina

paragraph of the letter read, in part: “l explained to underwiters
that you have no control over the owner’s having the vessel
surveyed and he agreed to del ete the exclusion provided the charter
agreenment includes the reefer clause ....” M. Gartrell testified
that he received the letter and forwarded it to Steven Crouch, an
enpl oyee of Hal e Shipping, who was then handling Hale Shipping s
i nsurance cover age.

At the tine clause 8(b) was deleted fromthe policy covering
the Lanette, Ms. Schaefer took no action to have the clause del eted
fromHal e Shipping s tug and barge insurance policy. She testified
that she did not do so as Hale Shipping was not “carrying any
refrigerated containers on their fleet.” According to M.
Schaefer, not until late Septenber or early Cctober did anyone from
Hal e Shi ppi ng contact her regarding clause 8(b) as it pertained to
Hal e’ s tug and barge operation.

In the fall of 1987, Hal e Shipping decided to change fromthe

Lanette to a tug and barge, the Boston Trader, since the



corporation was not carrying as nuch cargo as expected on the ship.
The barge, the Boston Trader, was owned by Hal e Shipping and was to
be towed by Renai ssance Towi ng, an independent towing firm On
August 24, 1987, M. Gartrell notified Johnson & Hi ggins that the
Lanette was going off charter, that they would be using a tug and
barge instead, and asked Johnson & Hi ggins to make the appropriate
changes to the insurance policy. At that time, M. Grtrel
believed that the coverage for refrigerated cargo carried by the
Boston Trader would be the same as it had been for the Lanette.
When notified that the Boston Trader woul d replace the Lanette
on the St. John to New York route, Ms. Schaefer did not ask the
underwiter to delete clause 8(b). M. Schaefer explained that she
did not do so as Hal e Shi pping “knew the surveys were supposed to
be done.” She also stated that she assuned that the surveys were

bei ng done.

By letter dated Septenber 21, 1987, Johnson & H ggins notified
Hal e Shi pping that the insurance policy had been amended to cover
t he Boston Trader. On Septenber 16, 1987, however, the Boston
Trader had arrived in New York with a refrigerated cargo of herring
roe, which appeared to have thawed and spoiled. The voyage was
scheduled to have |asted approximately seventy hours and the
refrigeration equi pment was | ast checked thirty-five hours prior to

arrival in New York. Hale Shipping filed an insurance claim which



was denied as the necessary refrigeration surveys had not been
conducted. Hale Shipping was then sued by the conpany for whomit
had transported the cargo.

M. Hale testified that it would have been inpractical for the
conpany’s operation to have independent surveys conducted on the
i ndividual refrigeration systens prior to each voyage, as arrivals
were not an exact science. The port of St. John has extrene tides,
which [imt access to the port, and the weather conditions can be
severe, which affects the | oading of vessels. On January 28, 1988,
Hal e Shi ppi ng again paid an additional premumto have clause 8(b)
of the SP-23 form anended as to the tug and barge operation.

M. Hale also testified that he never received any tel ephone
calls from M. Schaefer regarding the risks to the corporation of
havi ng clause 8(b) in the policy. He stated that the refrigerated
cargo was the “prem um cargo” that Hale Shipping was carrying and
that this cargo would nake the maritinme operation viable and
profitable. He explained that it was a large part of the operation
and that it was also the nost sensitive because of the value of the
car go.

Ms. Schaefer testified that in late Septenber or early
Cct ober, Hal e Shipping contacted her about deleting clause 8(b)
from the insurance policy. She contacted the underwiter who
agreed to cover the cargo with deletion of the clause. MVs.
Schaef er subsequently received a letter fromthe underwiter, who
explained that he would agree to the deletion of the clause
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provided an additional premum was paid and certain other
conditions were net. By letter dated October 19, 1987, M.
Schaefer forwarded this information to M. Gartrell. According to
Ms. Schaefer, at that tine, she had not been inforned by Hale
Shi pping of any loss of cargo on the Boston Trader. The
underwiter then inspected Hal e Shipping’ s operation and decli ned
to cover the transportation of any refrigerated cargo. Upon
receipt of a letter conveying that information, M. Schaefer
contacted M. Gartrell. Eventually, the underwiter agreed to
del ete clause 8(b) fromthe policy. According to Ms. Schaefer, it
cost Hal e Shipping an additional prem um of $12,000 annually to
del ete the clause.

Edwi n Cave was qualified as an expert witness in the areas of
mari ne insurance coverage and the obligations of brokers and
underwiters. He was permtted to testify, over objection, that
clause 8(b), which he stated was designed to cover self-propelled
vessels, was inpractical for a tug and barge operation. M. Cave
al so opined that an insurance broker has a duty to advise a client
about risks within a maritinme policy, which are very conplex. M.
Cave believed that clause 8(b) was one of those conplex clauses
that woul d require explanation by the insurance broker. M. Cave
further opined that «certain clauses are very difficult to
under stand unl ess a person has training reading marine insurance

policies. He stated that the broker should advise the client about

11



their duties and liabilities under clause 8(b). M. Cave also
stated that the Boston Trader should have been substituted for the
Lanette under the sane terns and conditions as the Lanette had been
operating under, i.e., the deletion of the clause 8(b).

W will include additional facts as necessary in our

di scussion of the issues presented.

DI SCUSSI ON
l.

Johnson & Higgins clains that Hale Shipping' s failure to read
the insurance policies it had received from 1984 to 1987, or its
limted precaution of nerely skimmng the policies, including the
policy covering the Lanette, and its resultant failure to ask
Johnson & H ggins to renmove clause 8(b) fromthe SP-23 formis a
conpl ete defense, as a matter of law, to the negligence and breach
of contract actions. |In support of its position, Johnson & H ggins
refers us to Twelve Knotts Ltd. Partnership v. Fireman's Fund Ins.
Co., 87 Md. App. 88 (1991), in which the insured’ s failure to read
the policy dooned its negligence and breach of contract actions.
Johnson & H ggins al so contends that although Hal e Shipping had not
recei ved the insurance policy for the Boston Trader prior to the
incident in question, in light of its three years of failing to
read the policies, it cannot now claimthat it would have read and

rejected the policy if it had been received before the | oss.
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W begin by examning the Twelve Knotts case. There, a
limted partnership was fornmed as a real estate hol di ng conpany.
When various insurance policies were due to expire, the
partnership’s executive commttee had its executive director
prepare a request for proposal to solicit replacenment policies.
The proposal sought, inter alia, a three-year insurance policy for
property and liability insurance at an annual prem um payable in
periodic installnents, but guaranteed not to increase during the
t hree-year period. A copy of the request was sent to Comrerci al
Lines, a corporate insurance broker, who, in turn, submtted a
proposal involving a policy fromFireman’s Fund | nsurance Conpany.
Under the proposal, the prem umdue could be paid in twelve nonthly
install ments, but the proposal said nothing as to a three-year

guarantee of the prem um

In all, the executive commttee received four responses to its
request. Those four proposals were summarized in a docunent
prepared by the partnership’s executive director. The proposa

submtted by Commercial Lines was “far superior” to the other
three. 87 M. App. at 92. The executive director’s docunent also
i ncluded the notation that the annual prem um under the Commerci al
Li nes proposal was guaranteed for three years and evidence was
presented that the president of Commercial Lines had conveyed that
information to the director.

The partnership’s executive commttee considered the four

13



proposal s, but as the proposal from Comercial Lines was 35% | ess
expensive than the other three and was the only one to offer a
t hree-year rate guarantee, there was little doubt as to the outcone
of the decision to be made. The commttee elected to place the
i nsurance through Commercial Lines. That sane day, Conmercia
Li nes issued a binder fromFireman’s Fund | nsurance Conpany for the
i nsurance. The binder listed a prem um but stated nothing about
whet her that rate was guaranteed. One nonth |ater, when Conmmerci al
Li nes ordered the permanent policy, it requested the guarantee.
The policy issued by a stock conpany enbodied in Fireman’s Fund
provided that if the premuns for the three-year period were not
paid in advance, the premum would be calculated annually in
accordance with the conpany’s rates. The policy al so contained an
integration clause by which the limted partnership agreed that the
policy enbodied all agreenents between the partnership and the
I nsurance conpany.

Two nonths after receiving the policy, the president of
Commercial Lines forwarded it to the |limted partnership, but
mentioned nothing about the absence of the three-year rate
guarantee or the need to pay the full 3 year premum at the
i nception of the policy in order to obtain a fixed prem um option.
The partnership s executive director never read the policy, nor did
he refer it to any of the partners.

The limted partnership paid the first year’s premuns on a
monthly basis. At the end of the first year, the insurer attenpted
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to cancel the policy, but was unable to do so as the policy was for
three years. The insurer then dramatically increased the prem um
and the limted partnership obtained its insurance el sewhere for a
cost, over the next two years, it clained was $223, 087 above the
rate it thought had been guaranteed.

The imted partnership brought an action against the insurer
and Commercial Lines alleging, inter alia, negligence and breach of
contract. The limted partnership argued that although the non-
conformance of the policy would have been readily discovered if it
had read the policy, the partnership was entitled to rely on
Commercial Lines having properly perforned its duty and was not
required to read the policy to ensure that it conplied with the
underlying contract. This Court held that the breach of contract
claimmust fail. W explained that “[b]y receiving the policy and
remaining silent until the end of the policy year, [the |limted
partnership] is deened to have accepted the policy with the non-
conformng provisioninit.” 87 MI. App. at 105. In reaching that
concl usion, we adopted a rule, that provides:

“[When the insured accepts a policy, he
accepts all of its stipulations, provided they
are legal and not contrary to public policy.
Where changes from the application appear in
t he delivered contract, under a nore stringent
doctrine the insured has a duty to examne it
pronmptly and notify the conpany i medi ately of
his refusal to accept it. |If such policy is
accepted or is retained an unreasonabl e | ength
of time, the insured is presuned to have

ratified any changes therein and to have
agreed to all its terns.”
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Twel ve Knotts, 87 M. App. at 104 (quoting 12 J. Appleman,
| nsurance Law and Practice, 8 7155). W also concluded that the
partnership’s negligence claimfailed for the sanme reason. Judge
Wl ner, then Chief Judge of this Court, wote: “[The partnership]
had a duty to read the policy when it was delivered. If, as it now
contends, the three-year prem um guarantee was a material el enent,
its failure to do so under the circunstances evident here nust be
regarded as negligent. The negligence claimtherefore founders on
the shoals of contributory negligence.” Id. at 105 (citations
omtted).

In the present case, Hale Shipping placed a nuch greater
degree of justifiable reliance upon Johnson & Higgins than that
pl aced upon Commercial Lines by the limted partnership in Twel ve
Knotts. In 1984, Hale Shipping conducted an active search for a
reput abl e and knowl edgeable maritine insurance broker on whose
expertise it could rely to protect its interests as the corporation
was entering a new field. Johnson & Higgins held itself out to
possess such know edge and expertise. M. Schaefer testified that
she knew that Hale Shipping was relying on her expertise when
making its insurance decisions. | ndeed, when Hale Shipping
received a warning letter from its attorneys, that letter was
forwarded to Ms. Schaefer, who then acted on the |letter by securing
i nsurance coverage for the Lanette with clause 8(b) deleted from

the policy. M. Schaefer testified that she had explained to the
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underwiter that Hal e Shipping had no control over the crew of the

chartered ship and that the survey requirenent therefore was

unreasonable. In addition, M. Gartrell had frequent contacts with
Ms. Schaefer to discuss Hale Shipping s insurance needs. I n
contrast, in Twelve Knotts, the |limted partnership solicited

proposal s and chose the insurance policy by nmerely accepting the
| onest bi d.

These di stinguishing factors take the present case outside the
rule adopted by this Court in Twelve Knotts. As a result, the
trial court correctly concluded that Hale Shipping had not been
contributorily negligent as a matter of |aw and that the breach of
contract claimwas not barred. The court commtted no error in

submtting the case to the jury.

Johnson & Hi ggins requested that the trial court instruct the
jury on an insured’s duty to read an insurance policy. The
requested instruction provided:

An insured, such as Hale, has the duty to
examne its insurance policy pronptly when it
receives it and to notify its broker or
i nsurance conpany imediately if the policy or
any of its ternms, conditions, or exclusions

are not acceptable. Failure to do so is a
defense to a contract claim against the
broker. It is also evidence of contributory

negl i gence, which is a defense to a negligence
or negligent msrepresentation claim against
t he broker.
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The court declined to so instruct the jury and, instead, gave

a general instruction on contributory negligence, stating:
[Clontributory negligence is the doing of
sonet hing that a person of ordinary prudence
would not do wunder the same or simlar
circunstances, or failing to do sonething that
a person of ordinary prudence woul d have done
under the sanme or simlar circunstances.
Contributory negligence is fault on the part
of the person injured, which is a proximte
cause of the injury sustained. You are
instructed that the burden is on the defendant
to establish by a preponderance of the
evidence in this case the claim that [Hale
Shi ppi ng] was at fault and that such fault was
a proximate cause of any loss which [Hale
Shi ppi ng] sust ai ned.

Johnson & Higgins alleges that the trial court erred in
failing to give the requested jury instruction, which, in
accordance with Twel ve Knotts, set forth Hale Shipping’s duty to
read the insurance policies. Johnson & H ggins further clains that
under the instruction given, the jury was free to conclude that
Hal e Shi ppi ng was under no |legal obligation to read its insurance
policies or to conplain about the offending provisions.

“A party is entitled to have his or her theory of the case
presented to the jury provided that the theory is supported by the
| aw and by the facts of the case.” Rossaki v. NUS Corp., 116 M.
App. 11, 23 (1997). See also E.G Rock, Inc. v. Danly, 98 MI. App
411, 420 (1993) (“trial court is required to give the requested
jury instructions (1) if it correctly states the law, and (2) if

the law is applicable”). In ruling
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upon the propriety of denying a requested jury

instruction, a review ng court nust determ ne

whether the requested instruction was a

correct exposition of the law, whether that

| aw was applicable in light of the evidence

before the jury, and finally whether the

substance of the requested instruction was

fairly covered by the instruction actually

gi ven.
Wegad v. Howard Street Jewelers, Inc., 326 Md. 409, 414 (1992).

As discussed in Issue |I., supra, under the facts of this case,

Hal e Shi ppi ng was not contributorily negligent, as a matter of | aw,
for failing to read the insurance policies. Nor was its failure to
read the policies a bar, as a matter of law, to the breach of
contract claim Accordingly, the trial court commtted no error in
declining to instruct the jury that the failure to read the
i nsurance policies defeated Hal e Shi pping’ s clainms agai nst Johnson

& Hi ggi ns.

[T,

Johnson & Higgins next contends that the trial court abused
its discretion in qualifying M. Cave as an expert witness and in
permtting himto testify as to the conplexity of marine insurance
policies. W address each of these contentions seriatim but first
set forth the |aw regarding expert w tnesses and our standard of

revi ew.

The Testinony of Expert Wtnesses
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Maryl and Rul e 5-702 controls the adm ssion of expert testinony

and provi des:

Expert testinony may be admtted, in the
formof an opinion or otherwse, if the court
determ nes that the testinony will assist the
trier of fact to understand the evidence or to
determne a fact in issue. I n maki ng that
determ nation, the court shall determne (1)
whet her the witness is qualified as an expert
by know edge, skill, experience, training, or
education, (2) the appropriateness of the
expert testinony on the particular subject,
and (3) whether a sufficient factual basis
exi sts to support the expert testinony.

“IT]he adm ssibility of expert testinony is a matter | argely
within the discretion of the trial court and its action will seldom
constitute a ground for reversal.” Radman v. Harold, 279 Ml. 167,

173 (1977). In Braxton v. Faber, 91 M. App. 391 (1992), this
Court expl ai ned:

It is a tinme-honored rule of evidence
that “in order to qualify as an expert, [one]
shoul d have such special know edge of the
subj ect on which he is to testify that he can
give the jury assistance in solving a problem
for which their equipnent of average know edge
i s inadequate.” Raitt v. Johns Hopkins Hosp.,
274 Md. 489, 500, quoting Casualty Ins. Co. v.
Messenger, 181 Md. 295, 291-99 (1943). Broad
di scretion is vested in the trial court wth

regard to expert t esti nony, and that
discretion wll not be disturbed on appeal
absent an error of law or fact, a serious
m st ake, or clear abuse of discretion. W

further note that objections attacking an
expert’s training, expertise, or basis of
know edge go to the weight of the evidence and
not its admssibility.

ld. at 396 (sone citations omtted).
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Did the Trial Court Abuse its Discretion
in Qualifying M. Cave as an Expert Wtness?

Johnson & Higgins contends that the trial court abused its
discretion in qualifying M. Cave as an expert wtness on the
obligations of marine insurance brokers such as M. Schaefer.
Johnson & Hi ggins stresses that Cave |acked experience as an
underwiting broker and a frontline broker, that he had never
underwitten a tug and barge operation, and that no evidence was
presented that he possessed even a basic background in marine
i nsurance coverage for a tug and barge operation. Johnson &
Hi ggi ns al so enphasi zes that M. Cave had |limted experience with
and know edge of form SP-23, that he did not know if the form was
normal Iy used during the 1980s for tug and barge operations, that
he had never encountered a situation where the formwas di scussed,
and that he did not knowif it was common for tug and barge owners
to have surveys done on refrigeration equi pnent before voyage.

At trial, M. Cave testified that he had been enployed in the
mari ne insurance field for over thirty years. In 1964, he began
working as a clains manager in Canada for the Marine Ofice of
Anerica Corporation (MOAC), the largest marine underwiting conpany
inthe United States. H s responsibilities increased as he becane
an underwiter and then supervised underwiters and clains
per sonnel . In 1973, he took over supervision of MOAC s Toronto
office, which was the corporation’s main underwiting office for

Canada. In 1980, M. Cave was transferred to New York, where he
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becanme MOAC s chief underwiting officer, both in the United States
and internationally. M. Cave was eventually naned executive vice
president of MOAC. M. Cave received a degree in marine insurance
fromthe Charter Insurance Institute in London and had served on
several professional boards of marine underwiters both in Canada
and the United States.

Over the course of his enploynent with MOAC, M. Cave was
responsible for negotiating with brokers on nunerous issues
relating to marine insurance, including the discussion and
negoti ation of specific marine insurance clauses to be included in
policies, the appropriate scope of coverage, and the pricing of
mari ne insurance policies. He explained that as an underwiter, he
was often involved in negotiations with insurance brokers and that
he had dealt with thousands of insurance brokers, sonetines as
frequently as five or six tinmes a day. He also professed
famliarity with refrigeration clauses and the types of policies
relating to vessels and barges. He stated that his expertise was
in “marine coverages, both from a risk point of view, policy
construction, and clains arising fromthat.”

M. Cave’s education and work experience qualified himas an
expert in the field of marine insurance. An individual with M.
Cave’ s experience does not need to have worked as an insurance
broker or to have underwitten tug and barge operations to be able
to explain the workings of the marine insurance industry, including
the relationship between the insured, the insurance broker, and the
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underwiter. As we explained in MIller v. Mntgonery County, 64
Md. App. 202, 212, cert. denied, 304 M. 299 (1985) (quoting
Radman, 279 Md. at 171) (enphasis in original), “"[We perceive no
reason why a person who has acquired sufficient know edge in an
area should be disqualified as [an expert] ... nerely because he
has never performed a particular procedure.”” The trial court did
not abuse its discretion in qualifying M. Cave as an expert

W t ness.

Did the Trial Court Abuse its Discretion in Permtting
M. Cave to Testify on the Conplexity of Marine |Insurance Policies?

Johnson & H ggins next clains that the trial court abused its
discretion in permtting M. Cave to testify as to the conplexity
of clause 8(b) and the ability of individuals with no experience or
training in marine insurance to read and understand nmarine
i nsurance policies. Johnson & Higgins alleges that the jury did
not need M. Cave’s testinony to determ ne whether clause 8(b) was
sinple or conplex as the jury would be able to nmake that
determ nation based on its own reading of the clause. Johnson &
Hi ggins also contends that as M. Cave had never dealt with a
situation in which clause 8(b) arose for discussion, he could not
provide any testinmony on his experiences in dealing with clients
and their inability to understand the clause. Johnson & Higgins
clains that M. Cave's opinions were, therefore, wthout sufficient

factual basis.
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Based on M. Cave’'s vast experience in the marine insurance
field, he was anply qualified to testify as to the conplexity of
marine insurance policies. Although the jury could exam ne the
policy itself and determne that the clause was conplex, M. Cave’'s
testinony was helpful in explaining that even individuals with
ext ensi ve busi ness experience, as Johnson & Higgins clainmed M.
Hal e possessed, would have difficulty understanding a nmarine
i nsurance policy and, specifically, clause 8(b). Furthernore, a
careful examnation of M. Cave’'s testinony reveals that he was not
testifying as to his experiences with clause 8(b); rather, he was

testifying as to his experience with clauses of the type that was

8(b). He explained that the clause was included within an
exception, i.e., that the policy states that there are certain
things it will not cover and refrigerated cargo was one of those
itens. M. Cave then stated: “But within the clause it then

reverses that situation subject to the [insured] taking certain
action vis-a-vis a survey.” He continued:

It is ny belief, based on all the years
|’ ve spent in this business, that the joint
policy, the hauling and machinery policy with
the protection and indemity clause section,
there are two policies, there are two wordings
in one policy. It is nmy belief that unless a
person has been exposed, trained, or has
actually been involved in running ships and
| ooking at marine policies for years wth
i nput from experts, they could not understand
the term nol ogy of these policies.

| would go further. | believe that any
i nsurance expert who had not had nmarine
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I nsur ance training woul d al so have
consi derabl e probl ens understandi ng what the
coverages are under these policies.
M. Cave was clearly testifying as to the difficulty
i ndi vidual s have in understanding maritinme insurance policies in
particul ar that have an exception within them and then create an
exception to that exception by the inposition of certain

requi renents. W perceive no abuse of discretion on the part of

the trial court in permtting M. Cave to offer this testinony.

I V.

During the cross-examnation of Joan WIllians, a technica
assi stant with Johnson & H ggins who had handl ed the adm ni stration
of the Hal e Shipping account, counsel for Hale Shipping asked if
Johnson & H ggins was grossing at least $1 billion a year. Over
objection, Ms. WIIlians responded, “lI have no idea.” This sane
question was put to M. Schaefer on cross-exam nation and she
responded, over objection, “I was not aware of what their revenues
were at all. You' re talking 1987, correct?” Counsel for Hale
Shi ppi ng began to question M. Schaefer regarding her deposition
testinony on Johnson & Higgins gross receipts, but then w thdrew
t he question. Counsel then continued to question Ms. Schaefer on
Johnson & Higgins’ size and the foll ow ng occurred:

Q You accept as true and accurate that
t he conpany you work for is considered by you

to be one of the best marine i nsurance brokers
in the United States?
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A: Well, | certainly think so and | think
that’s our reputation.

Q And one of the largest?
Al Yes.

Q And the gross revenues are very |arge
—for the conpany?

A: Well, | know they are |arge now. I
don’t know what they were then.

Johnson & Higgins clainms that the trial court erred in
permtting Hale Shipping to inquire into its gross receipts.
Johnson & Hi ggins argues that this evidence was irrelevant and
immterial to the issues in the case. It is further alleged that
as Hal e Shipping “had al ready established that Johnson & Higgins
was the third |l argest insurance broker in the world, its efforts to
go even further and elicit testinmony of Johnson & Higgins’
financial worth ... was an obvious attenpt to prejudice the jury.”

Here, the witnesses testified that they had no know edge of
Johnson & Hi ggins’ gross revenues. M. Schaefer then conceded only
that they were “large.” Although counsel set a figure before the
jury, questions and conments by counsel are not evidence. Bell v.
State, 114 M. App. 480, 496 (1977). 1In addition, this case does
not present the danger of the jury being swayed by the allegedly
| arge revenues of Johnson & Hi ggins as Hale Shipping was also
portrayed as a very large corporation — both conpanies were

successful, thriving businesses. Johnson & Hi ggins al so presented
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M. Hale as an experienced businessman. Finally, the trial court
instructed the jury that it was to decide the case fairly and
inpartially, that all corporations stand equal before the | aw, that
a party’s wealth or poverty of enploynent should not be considered,
and that synpathy should not be a factor in the verdict. As a
result, any error commtted by the trial court was harm ess beyond
a reasonabl e doubt. See Harris v. Harris, 310 Md. 310, 319 (1987)
(“To justify reversal two things are essential. There nust be
error and there nust be injury; and unless it is perceived that the
error causes the injury there can be no reversal nerely because
there is error”); Beahm v. Shortall, 279, M. 321, 330 (1977)
stating that burden of denonstrating error and prejudice is on the

conpl ai ning party.

V.

Johnson & Higgins also clains that the trial court erred in
failing to grant its notion for judgnent notw thstanding the
verdict. The insurance policy covering the Lanette required that
the crew of the vessel maintain a twenty-four hour watch and a
tenperature | og. Johnson & Higgins alleges that even if the
Lanette policy had been applied to the Boston Trader, Hal e Shi ppi ng
would still have been in violation of the policy as the
refrigerated containers carried by the Boston Trader were | ast

checked thirty-five hours before the cargo arrived in New York
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Since it would have been in violation of the insurance policy, its
cl ai mwoul d have been denied. The alleged negligence of Johnson &
Hi ggins, therefore, cannot constitute the requisite cause or
proxi mat e cause of Hal e Shi ppi ng’s danmages.

Johnson & Higgins further clains that as it took two and a-
half nonths of effort by its broker to delete the refrigeration
cl ause after the request was made by Hale Shipping in the fall of
1987, the deletion of the refrigeration survey requirenent could
not have been acconplished before the voyage of the Boston Trader.
Johnson & Higgins argues that as the Boston Trader could not have
been covered by the ternms of the Lanette policy, even if the
substitution had been i medi ately requested, the actions of Johnson
& H ggins cannot be viewed as the cause or proxi mate cause of Hal e
Shi pping’ s | oss.

A notion for judgenent notw thstandi ng the verdict “tests the
| egal sufficiency of the evidence.” Inpala PlatinumlLtd. v. Inpala
Sales, Inc., 283 MI. 296, 326 (1978). In Hupprman v. Tighe, 100 M.
App. 655 (1994), Judge Davis witing for the Court succinctly set
forth our standard of review of such a notion:

A notion for judgnment notw thstandi ng the
verdict (j.n.o.v.) is reviewed under the sane
standard as a judgnent granted on notion
during trial. The appellate court assunes the
truth of all credible evidence and al
i nferences of fact reasonably deducible from
t he evi dence supporting the party opposing the
nmotion. If there exists any |legally conpetent

evi dence, however slight, fromwhich the jury
could have found as they did, a j.n.o.v. would
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be i nproper.
ld. at 663 (citations omtted).

In a negligence claim the plaintiff nust denonstrate: “(1)
that the defendant was under a duty to protect the plaintiff from
injury, (2) that the defendant breached that duty, (3) that the
plaintiff suffered actual injury or loss, and (4) that the |oss or
injury proximately resulted from the defendant’s breach of the
duty.” Rosenblatt v. Exxon Co., U S A, 335 MI. 58, 76 (1994).
“The el ement of proxinmate causes is satisfied if the negligence is
1) a cause in fact of the injury and 2) a legally cognizable
cause.” Baltinore Gas & Elec. Co. v. Lane, 338 Md. 34, 51 (1995).

Proxi mate cause “is a concept that possesses a chanel eon-1i ke
ability to defy precise categorization, and nust be anal yzed on a
case-by-case basis.” Yonce v. Smthkline Beecham Cinical Lab.
Inc., 111 Md. App. 124, 136-37, cert. denied, 344 M. 118 (1996).
In Yonce, Judge Eyler, witing for this Court, discussed this
difficult concept and we quote liberally from that opinion in
setting forth the [ aw on proxi mate cause:

Qur courts have used two tests when
determ ning whether a defendant’s negligence
is the cause in fact of a plaintiff’s injury.
Respectively, they are described as the “but
for” and “substantial factor” tests. By it’s
nature, the “but for” test applies when the
injury would not have occurred in the absence
of the defendant’s negligent act. The “but
for” test does not resolve situations in which
two i ndependent causes concur to bring about

an injury, and either cause, standing al one,
woul d have wought the identical harm The
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“substantial factor” test was created to neet
this need but has been used frequently in
ot her situations. The “substantial factor
test” is firmMy rooted in the Restatenent
(Second) of Torts approach to proximte cause.

8§ 431. What Constitutes Legal Cause.

The actor’s negligent conduct is a | egal
cause of harmto another if

(a) his conduct is a substantial
factor in bringing about the harm and

(b) there is no rule of |aw
relieving the actor from liability
because of the manner in which his
negligence has resulted in the harm

8§ 433. Consi derations Inportant in
Det erm ni ng Whet her Negligent Conduct is
Substantial Factor in Producing Harm

The followng considerations are in
thenmselves or in conbination with one
anot her inportant in determ ning whet her
the actor’s conduct is a substantial
factor in bringing about harm to
anot her:

(a) the nunber of other factors
whi ch contribute in producing the harm
and the extent of the effect which they
have in producing it;

(b) whether the actor’s conduct has
created a force or series of forces
which are in continuous and active
operation up to the tinme of the harm or
has created a situation harm ess unl ess
acted upon by other forces for which the
actor is not responsible;

(c) lapse of tine.
See Barthol onee [v. Casey, 103 MIl. App. 34, 56

(1995)] (conpiling Maryland cases utilizing the
“substantial factor” test).
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Regardl ess of the test enployed, the
focus remains on the fundanental and soneti nes
met aphysical inquiry into the nexus between
the defendant’s negligent act and the
resultant harmto the plaintiff.

111 Md. App. at 138-39 (sone citations omtted).

In the present case, Johnson & H ggins is proceedi ng under the
assunption that the only duty it owed to Hale Shipping was to
substitute the Boston Trader for the Lanette. M. Cave, the expert
witness who testified on behalf of Hale Shipping, stated that,
al t hough they would be covered by different types of policies as
the Lanette was a vessel and the Boston Trader was a barge, he
bel i eved that the Boston Trader should have been substituted for
the Lanette in terns of the refrigeration protection. M. Gartrell
also testified that he believed that the Boston Trader would be
covered under the sane terns and conditions as the Lanette.

Under the facts of this case, however, the jury coul d concl ude
that the duty owed by Johnson & Higgins to Hal e Shipping was not
the nmere substitution of the Boston Trader for the Lanette.
Rat her, the jury could conclude that the duty owed was to advise
Hal e Shi pping properly of the terns and conditions of the policy in
effect. M. Schaefer testified that she assunmed that Hal e Shi pping
knew that the refrigeration surveys had to be done and that they
wer e bei ng done; however, Johnson & Hi ggi ns had never advised Hal e

Shi ppi ng of the survey requirenent.
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The jury could al so have concl uded that Johnson & H ggi ns owed
a duty to have clause 8(b) deleted fromthe coverage of the Boston
Trader and to recognize, as Ms. Schaefer had previously done in
regard to the Lanette, that Hale Shipping could not control the
crew of the independent tug conpany towi ng the barge. M. Gartrell
testified that he had forwarded copies of the contract with the tug
conpany for Ms. Schaefer to review to ensure that Hal e Shipping' s
interests were protected. This situation, although not identical
to that of the Lanette, was simlar in that the cargo was being
transported by a crew over which Hale Shipping had no control
absent successful negotiation of contractual requirenments simlar
to those inposed on the crew of the Lanette at the time Hale
Shi pping obtained the deletion of clause 8(b) from the prior
policy, other than to direct its destination. Wth the Boston
Trader, these circunstances were exacerbated by the fact that the
refrigerated containers would be on a barge and not a container
shi p. Johnson & Higgins failed to protect Hale Shipping s
interests by failing to recognize the difficulty in maintaining a
twenty-four hour watch over the refrigerated containers on a barge.

It is Johnson & Higgins's failure adequately to advise and
protect Hale Shipping s interests, duties for which it was engaged,
that were the proximate cause of Hale’'s loss and not the failure to
substitute the Boston Trader for the Lanette. As Johnson & H ggins

assuned that Hal e Shipping knew that the refrigeration surveys were

32



requi red and assuned that the surveys were being conducted, but
never advised Hale that clause 8(b) was in the insurance policy
covering the Boston Trader, the trial court commtted no error in
denyi ng Johnson & H ggins’ notion for judgnment notw t hstandi ng the
verdi ct.

Nor do we find persuasive Johnson & Higgins argunent that
even if it had attenpted to substitute the Boston Trader for the
Lanette, such a substitution would have taken two and a-hal f nonths
to delete the refrigeration clause fromthe policy and could not
have been acconplished within the short tinme frame in which the
substitution occurred. Johnson & Higgins’s argunent fails because
if it had attenpted to nake the substitution, it would have had to
advi se Hale Shipping of its inability to conplete the substitution
before the Boston Trader’s voyage and Hal e Shi ppi ng woul d have t hen

been aware of its increased liability.

JUDGMVENTS AFFI RVED.

COSTS TO BE PAI D BY APPELLANTS.
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