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Ezra Johnson, appellant, filed a claimwth the Crim nal
I njuries Conpensation Board (the Board), appellee, seeking
paynent of nedical and hospital expenses incurred as a result of
injuries he sustained fromgunshot wounds. The Board ultinmately
deni ed appellant’s claim The Circuit Court for Baltinore Gty
vacated the Board's order and remanded for further proceedings.
Appel I ant argues that the circuit court should have sinply
reversed the Board s decision and directed that the Board approve
his claim |In support of that argument, he presents two
guestions for our review
l. Was the decision of the Board in denying

the claimfor conpensation in error

because it was not based upon facts

supported by substantial evidence, or

did the agency abuse its discretion in

not approving paynment for medical bills?

1. In judicial review, was the trial court
bound by the agency record and therefore
the court cannot act as an advisor to
t he agency to correct or reconstitute
t he agency proceedi ngs by vacating an
order at the request of the agency which

is not an aggrieved party?



For the reasons that follow, we shall affirmthe judgnment of

the circuit court.
Factual Background

On August 11, 1999, appellant suffered nmultiple gunshot
wounds that required nedical treatnment. Appellant filed a tinely
claimw th the Board, seeking paynent of nedical bills in the
amount of $32, 641. 80, none of which were covered by insurance or
nmedi cal assistance.! Appellant’s claimincluded a copy of the
Baltinmore City Police Departnent’s Incident Report, copies of his
medi cal bills,? and a statenent that he did not know the
identities of his assailants.

Detective Nevins of the Baltinore Gty Police Departnent’s
Hom cide Unit investigated the incident in which appellant was
injured. The Board s investigator was infornmed by Detective
Nevins that (1) appellant was one of four people injured in this
incident, (2) no suspects had been apprehended, (3) appellant was
a “known” drug dealer, (4) the area in which the shooting

occurred was the appellant’s “territory,” and (6) Detective

1Appellant filed his claimpursuant to Article 27 88 815-832 of the
Annot at ed Code of Maryland. The Crim nal Injuries Conpensation Act was
codified as Md. Ann. Code Art. 27 § 815 et seg. (1996 Repl. Vol.) until
Oct ober 1, 2001, when the Act was re-codified as Md. Code (2001), Cri m nal
Procedure 8 11-801 et seg. Art. 27 was still in effect at the time of the
Board’'s decision and at the time of the circuit court’s decision. Art. 27,
8822 is now codified as Md. Code, Crim nal Procedure 8§11-814.

2Appel |l ant’s hospital bills were fromthe University of Maryland Medi cal
System' s, Shock Trauma Center.



Nevi ns bel i eved that the shooting was “drug related.” Because of

the information provided by Detective Nevins, the Board s

i nvestigator recormended that the Board deny appellant’s claim
The Board’ s decision included the follow ng findings and

concl usi ons:

The clai mant was struck by bullets fired by
two unknown of fenders who exited a car and
opened fire. The police investigation
reveal ed clai mant was a known drug deal er and
the area in which he was shot was his
territory. The police believe the shooting
was drug-related. The incident was reported
to | aw enforcenent authorities on the sane
day. The claimwas received by this Board on
Novenber 3, 1999. The offenders have not
been identified. As a result of this
incident the claimnt suffered nultiple
gunshot wounds.

This claimhas net the statutory
requirenent for tinely reporting to and
cooperation with | aw enforcenment authorities,
timely subm ssion of an application to this
Board for conpensation, and cooperation with
this Board and the investigative process...

This cl aimhas been filed pursuant to
the provisions of the Crimnal Injuries
Conmpensation Act (Article 27, Sections 815-
832, Annot ated Code of Maryland). The Board
has reviewed the claimant’s application for
conpensati on and supporting docunents and has
di rected an i ndependent investigation of the
ci rcunstances surrounding the claim In
arriving at its decision, the Board has
considered the entire record, specifically
including materials submtted by the
claimant, the investigative reports, and al
rel evant exhibits. The Board al so observes
that, as required by the cited controlling
statute, the burden of proof to establish the
authenticity of all material elenents of the
claimrests with the clai mant.

To qualify for an award the cl ai mant
must prove that a serious financial hardship



woul d ensue as a result of the crimna
injury if an award is not nade [ Section 825
(f)(1)]. In evaluating such hardship, anong
ot her factors, the Board is required by
Section 825 (d) of [the] statute to reduce
any potential award by the anmount of any

ot her nonies the claimnt received from any
ot her source as a result of the crine. |If
the noni es received from ot her sources exceed
t he amount of a potential award, no award is
payabl e by the Board. [See Williams v.
Criminal Injuries Compensation Board, 307 M.
606, 516 A 2d 573 (1986)]....

The Board concludes after review ng the
file, the evidence submtted, and after due
del i beration that the clai mant has not
sust ai ned the burden of proof that he is the
i nnocent victimof a crine....

Wherefore, It is Ordered this 13'" day
of April, 2000, that the herein claimbe
di sapproved, all subject to further order of
t hi s Board.

The Board’ s deci sion was acconpanied by a letter offering
appel l ant an opportunity to (1) submt any information not
previously submtted, and (2) request a hearing. After
recei ving no response or additional information from appell ant,
the Secretary of Public Safety and Correctional Services
rendered a final decision in which he approved the denial of
appellant’s claim?® Appellant then sought judicial review of

t he Board’'s decision.*

>The Board’s decision is subject to a final decision by the Secretary of
Public Safety and Correctional Services.

Whi | e appellant’s petition for judicial review of the Board' s deci sion
was pending in the circuit court, by agreement between counsel, appell ant
submtted a written statement in the formof a |letter addressed to the Board,
dated July, 20, 2000. In his statement, which was not under oath, appell ant
requested the Board to reconsider the decision denying his claimand appell ant
stated that he was not a drug deal er, that he was not doing anything wrong
ei ther before he was shot or at the time he was shot, and that he believed the
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During the judicial review hearing, the Honorable John
Carrol |l Byrnes stat ed:

| just think that it’s such a serious public
policy issue on both sides of this. | don’t
mean to sound as if | think that the result
is hereis, is the only public policy
guestion. The, [sic] you clearly have a
public policy - the Legislature has already
addressed it. It said no. So we don't have
an open question here of whether these folks
who are involved in drug trafficking can
claimvictimfunds. They said no. The real
guestion that’s unanswered is the, [sic] what
the quality of the proof should be and this

j udge | suppose, maybe no one el se but |

[sic] made a little bit unconfortable as a
matter of constitutional due process that a
result is based upon, solely upon double
hearsay. You don’t have, in answering ny own
guestion of sone m nutes ago, the answer is
no, there's nothing in this record which can
be seen or understood to be an interpretation
by the adm nistrative agency of this - of the
characteristics of this shooting of that kind
is an indicator of drug trafficking on the
part of the victim That’'s absent fromthis
work. What is present and the only thing
present is a doubl e hearsay.

Now, can a reasonable fact finder rely
upon that? | suppose they can and that
really is in a sense the Litman’s [sic] test
but it’s alittle troublesone that sonebody
says oh, he’s a bad guy. Oh, okay. There
goes that conpensation, you know.

* * *

Okay. Then we’'re in agreenent. That'’s,
since we're sinply trying to clarify ny
expression that’s all | was doing there. So
we're not in disagreenent on the principals
[sic] of law but | amof a mnd to renmand

shooting was not related to anything that he had any know edge about. The
Board’s counsel thereafter informed one of appellant’s counsel that the Board
declined to change its decision.



this with a direction to conduct a hearing so
that an evidentiary base can be presented and
at that hearing | do believe that by

i nplication the Legislature wants third
parties to be engaged in this process so they
shoul d be entitled to participate in the
hearing. And with reference to the

di scretion argunent, |’mnot going to, |

don’t want to place that in the order.

think that’'s a |l egal issue that, with which
we really don’t disagree.

Judge Byrnes thereafter entered the foll ow ng order:

The decision of the Crimnal Injuries
Conpensati on Board denying the claimof Ezra
Johnson is hereby VACATED.... This case is
hereby renmanded to the Crimnal Injuries
Conpensation Board with instructions that the
Board conduct an admi nistrative hearing in
this matter permtting all interested parties
to participate, subject to the extent of
their interests and standi ng, and upon notice
to counsel for all such parties.... That
upon review by the Secretary of the
Departnent of Public Safety and Correctiona
Services, the Crimnal Injuries Conpensation
Board shall issue its decision follow ng the
hearing aforesaid.... This Court shal

retain jurisdiction of this court case so as
to review the decision of the Crimna

I njuries Conpensation Board if Appellant so
requests further judicial review

Thi s appeal followed.?®
Standard of Review
Judi cial review of an adm nistrative agency’s decision is

aut hori zed by Maryl and Code (1999 Repl. Vol.), section 10-222 of

SAn order to remand under then State Gov't. §10- 215(g), now codified as
State Gov't. 810-222(h), is an appeal abl e order. See Hickory Hills Ltd. v.
Secretary of State, 84 Md. App. 677 (1990). Thus, the circuit court’s order
i s appeal able and this Court has jurisdiction to hear this appeal.
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the State Government Article. Under section 10-222(h), when
exerci sing such review, the court may:

(1) remand the case for further
pr oceedi ngs;

(2) affirmthe final decision; or

(3) reverse or nodify the decision if
any substantial right of the petitioner may
have been prejudi ced because a finding,
concl usi on, or deci sion:

(1) is unconstitutional;

(11) exceeds the statutory
authority or jurisdiction of the final
deci si on meker;

(iii) results froman unl awf ul
pr ocedur e;

(tv) is affected by any other error
of |aw

(v) is unsupported by conpetent,
material, and substantial evidence in |ight
of the entire record as subm tted; or

(vi) is arbitrary or capricious.

Judicial review of an adm nistrative agency’'s deci sion
differs markedly fromjudicial review of the decision of a trial
court:

In the latter context the appellate court
will search the record for evidence to
support the judgnent and will sustain the
judgnent for a reason plainly appearing on
t he record whether or not the reason was
expressly relied upon by the trial court.
However, in judicial review of agency action
the court may not uphold the agency order
unless it is sustainable on the agency's
findings and for the reasons stated by the
agency.

United Steelworkers v. Bethlehem Steel Corp., 298 Ml. 665, 679,
472 A .2d 62, 69 (1984).

“Acourt’s roleis limted to determning if there is



substantial evidence in the record as a whole to support the
agency’s findings and conclusions, and to deternmine if the

adm nistrative decision is prem sed upon an erroneous concl usion
of law.” United Parcel Serv., Inc. v. People’s Counsel, 336 M.
569, 577, 650 A 2d 226, 230 (1994), see Bucktail, LLC v. County
Council, 352 MJ. 530, 552-53, 723 A 2d 440, 450 (1999). “A
reviewi ng court is under no constraints in reversing an

adm ni strative decision that is prem sed solely upon an erroneous

concl usi on of | aw. Prince George’s County v. Brown, 334 M.
650, 658, 640 A 2d 1142, 1146 (1994); see Catonsville Nursing
Home, 349 Ml. at 569, 709 A 2d at 753 (quoting Insurance Comm’r
v. Engelman, 345 MJ. 402, 411, 692 A 2d 474, 479 (1997));
People’s Counsel v. Maryland Marine Mfg. Co., 316 M. 491, 497,
560 A.2d 32, 34-35 (1989).

Judi cial review of the agency’s fact-finding does not
i nvol ve an independent decision on the evidence. Catonsville
Nursing Home, Inc. v. Loveman, 349 Ml. 560, 569, 709 A 2d 749,
753 (1998); Anderson v. Department of Pub. Safety & Correctional
Servs., 330 Md. 187, 212, 623 A 2d 198, 210 (1993). Wen the
agency is acting in a fact-finding or quasi-judicial capacity, we
review its decision to determ ne “whether the contested decision
was rendered in an illegal, arbitrary, capricious, oppressive, or

fraudul ent manner.” Department of Natural Resources V.

Linchester Sand & Gravel Corp., 274 Md. 211, 224, 334 A 2d 514,



523 (1975); see Goodwich v. Nolan, 343 M. 130, 148, 680 A. 2d
1040, 1049 (1996); weiner v. Maryland Ins. Admin., 337 M. 181,
190, 652 A 2d 125, 129 (1995).

“Areviewing court, be it a circuit court or an appellate
court, shall apply the substantial evidence test to the final

deci sions of an adm nistrative agency . Baltimore
Lutheran High Sch. Ass’n v. Employment Sec. Admin., 302 Ml. 649,
662, 490 A.2d 701, 708 (1985); see State Highway Admin. v. David
A. Bramble, Inc., 351 Md. 226, 238, 717 A. 2d 943, 949 (1998);
Anderson, 330 Md. at 212, 623 A 2d at 210; Bulluck v. Pelham Wood
Apts., 283 Md. 505, 511-12, 390 A 2d 1119, 1123-24 (1978). In
this context, “‘[s]ubstantial evidence,’ as the test for
review ng factual findings of adm nistrative agencies, has been
defined as ‘such rel evant evidence as a reasonable m nd m ght
accept as adequate to support a conclusion[.]’” Bulluck, 283 M.
at 512, 390 A 2d at 11 (quoting Snowden v. Mayor of Baltimore,
224 Md. 443, 448, 168 A 2d 390, 392 (1961)); see Catonsville
Nursing Home, 349 M. at 569, 709 A 2d at 753, Caucus Distribs.,
Inc. v. Maryland Sec. Comm’r, 320 Md. 313, 323-24, 577 A 2d 783,
788 (1990).

“W are also obligated to ‘review the agency’s decision in
the light nost favorable to the agency,’ since their decisions

are prima facie correct and carry with themthe presunption of

validity.” Catonsville Nursing Home, 349 MI. at 569, 709 A 2d at
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753 (quoting Anderson, 330 Md. at 213, 623 A 2d at 210; Bulluck,
283 Md. at 513, 390 A 2d at 1124).
I.

Appel | ant argues that the circuit court should not have
remanded his claimto the Board for further fact finding because
(1) the Board did not request that relief until after Judge
Byrnes concl uded that the Board s decision was not supported by
substanti al evidence, and (2) the adm nistrative record permtted
no concl usi on other than the conclusion that the Board nust pay
appellant’s claim W disagree. The circuit court’s authority
to remand is not dependent upon (1) a party’s request for that
relief, or (2) the legal sufficiency of the evidence contained in
the adm nistrative record.

The Crimnal Injuries Conpensation Act was adopted in 1968
as a renedi al neasure designed to provide nonetary benefits to
of fset some of the econom c | osses sustained by victins of crine.
See Criminal Injuries Compensation Board v. Gould, 273 M. 486,
495-96 (1975); see also Gossard v. Criminal Injuries Compensation
Board, 279 M. 309, 310 (1977)(“the General Assenbly undertook to
provi de a nmeasure of financial assistance in specified
circunstances to innocent victins of crime and their
dependents”). Since the funds to be disbursed under the Act were
public funds, the Act was adopted with statutory prerequisites

for nmonetary awards. See Gould, 273 Ml. at 498.

11



The eligibility prerequisites of the Act require that a
claimant not be “...crimnally responsible for the crinme upon
which a claimis based or an acconplice of that
person...,"”8819(b).® The Board is al so required by
8825(e)(1)(i)" to “... determ ne whether, because of the victinis
conduct, the victimof the crime contributed to the infliction of
the victimis injury, and the Board nenbers shall reduce the
anmount of the award or reject the claimaltogether, in accordance
with this determnation.” |If a claimant “... initiated,
consented to, provoked, or unreasonably failed to avoid a
physi cal confrontation with the offender or...” was “...
participating in a crimnal offense at the tinme of the injury
inflicted,” he may not receive an award pursuant to 8825(e)(3).°8

In the case at bar, the Board concluded that appellant “...
has not sustained the burden of proof that he is the innocent
victimof a crine.” No Maryland appellate court has deci ded who
bears the burden of proving whether the petitioner did or did not

contribute to his or her injuries. To answer this question, we

bgg19 (b) is now codified as Md. Code, Crimnal Procedure § 11-
808(a) (2).

7§825(e)(1)(i) is now codified as Crim nal Procedure 811-810(d)(1)(i).

%8825 (e)(3) is now codified as Crim nal Procedure 811-810(d)(3).

12



exam ne the | anguage of MI. Code (2001), Crim Proc. 8§ 11-810,°
whi ch provi des:

(a) In general. - (1) The Board may nake an
award only if the Board finds that:
(1) a crime or delinquent act was
conmi tted;
(ii) the crime or delinquent act
directly resulted in:
1. physical injury to or death of
the victim or
2. psychological injury to the
victimthat necessitated nental
heal t h counsel i ng;
(iii) police, other |aw enforcenent, or
judicial records show that the crine or
del i nquent act or the discovery of child
abuse was reported to the proper

\hile the | anguage of the statute is the primary source for
determ ning | egislative intention, the plain meaning rule of
construction is not absolute; rather, the statute nmust be
construed reasonably with reference to the purpose, aim or
policy of the enacting body. The Court will [ook at the
| arger context, including the |egislative purpose, within
whi ch statutory | anguage appears. Construction of a statute
which is unreasonable, illogical, unjust, or inconsistent
with common sense should be avoided. [Citations omtted.]

Tracey v. Tracey, 328 M. 380, 387, 614 A.2d 590, 594 (1992).

In Maryland, “[t]he cardinal rule of statutory interpretation is to
ascertain and effectuate the intention of the legislature.” 0Oaks v. Connors
339 Md. 24, 35, 660 A.2d 423, 429 (1995). Legislative intent nmust be sought
in the first instance in the actual |anguage of the statute. Marriott
Employees Fed. Credit Union v. Motor Vehicle Admin., 346 M. 437, 444-45, 697
A.2d 455, 458 (1997); Stanford v. Maryland Police Training & Correctional
Comm’n, 346 Md. 374, 380, 697 A.2d 424, 427 (1997) (quoting Tidewater v. Mayor
of Havre de Grace, 337 Md. 338, 344, 653 A.2d 468, 472 (1995)); Coburn v.
Coburn, 342 Md. 244, 256, 674 A.2d 951, 957 (1996); Romm v. Flax, 340 Md. 690,
693, 668 A.2d 1, 2 (1995); o0aks, 339 Md. at 35, 660 A.2d at 429; Mauzy v.
Hornbeck, 285 Md. 84, 92, 400 A 2d 1091, 1096 (1979); Board of Supervisors v.
Weiss, 217 Md. 133, 136, 141 A.2d 734, 736 (1958). Furthermore, where the
statutory |l anguage is plain and free from ambiguity, and expresses a definite
and sinmple meaning, courts do not normally | ook beyond the words of the
statute itself to determ ne legislative intent. Marriott Employees, 346 M.
at 445, 697 A 2d at 458; Kaczorowski v. Mayor of Baltimore, 309 M. 505, 515,
525 A . 2d 628, 633 (1987); Hunt v. Montgomery County, 248 Md. 403, 414, 237
A.2d 35, 41 (1968).
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authorities within 48 hours after the
occurrence of the crime or delinquent
act or the discovery of the child abuse;

and
(iv) the victimhas cooperated fully
with all |aw enforcenent units.

(2) For good cause, the Board may waive the
requi renents of paragraph (1)(iii) and (iv)
of this subsection.

(b) Serious financial hardship. - Unl ess
total dependancy is established, famly
menbers are considered to be partly dependant
on a parent wth whomthey reside w thout
regard to actual earnings.

(c) Mninmum allowable claim - The Board may
make an award only if the claimant, as a
result of the injury on which the claimis
based, has:

(d) Contributory conduct. - (1)(i) Except as
provi ded under subparagraph (ii) of this
paragraph, in considering a claimand in
determ ning the amount of an award, the Board
shal | determ ne whether the victinms conduct
contributed to the infliction of the victims
injury, and, if so, reduce the anmount of the
award or reject the claim
(ii) The Board may disregard the
responsibility of the victimfor the victinis
own injury if that responsibility is
attributable to efforts by the victim
1. to prevent a crine or delinquent act
or an attenpted crinme or delinquent act
fromoccurring in the victinms presence;
or
2. to apprehend an of fender who had
committed a crime or delinquent act in
the victims presence or had conmtted a
felony or delingquent act that would be
a felony if conmtted by an adult.

* * *

(3) Aclaimant may not receive an award if:
(i) the victiminitiated, consented to,
provoked, or unreasonably failed to

14



avoi d a physical confrontation with the
of f ender; or

(ii) the victimwas participating in a
crime or delinquent act when the injury
was inflicted.

The | anguage of section 11-810 does not expressly address
t he question of who has the burden of persuasion. The Gould
Court stated that “[t] he Maryland version [of the Crimnal
I njuries Conpensation Board] is nodel ed upon the New York
statute, adopted in 1966, creating the Crinme Victins Conpensation
Board (N. Y. Exec. Law, Art. 22, MKinney (1972)).” 273 M. at
497. Under New York |law, once there is sufficient information to
generate the issue of whether the claimnt contributed to his or
her injuries, the clainmnt nust shoul der the burden of persuasion
on that issue. See, e.g., Callicutt v. Executive Dep’t, Crime
Victims Bd., 245 A.D. 2d 689, 665 N.Y.S.2d 125 (N.Y. App. Div. 3d
Dep’'t 1997), in which the court expl ai ned:

The record establishes that information
received fromthe investigating detective and
the Assistant District Attorney denonstrated
t hat Hannah was engaged in an ongoi ng di spute
with the alleged perpetrator just days before
the murder. Since petitioners failed to
present evidence refuting this information or
affirmatively showing that Hannah did not
contribute to his injury, they failed to
satisfy their burden of establishing the
merit of their claims (see Matter of Regan v.
Crime Victims Compensation Bd., 78 AD2d 568,
569; see also, 9 NYCRR 525.6 [b][; NY CLS
Exec § 624 2. (“A person who is crimnally
responsi ble for the crinme upon which a claim
i s based or an acconplice of such person
shall not be eligible to receive an award

15



with respect to such claint).]).

Accordi ngly, respondent’s determ nations are

supported by substantial evidence in the

record and shoul d not be disturbed (see,

Matter of Ortiz v. Leak, 214 AD2d 840, 841;

Matter of Rigaud v. Crime Victims

Compensation Bd., 94 AD2d 602, 603).
Callicutt, 245 A.D. 2d at 690, 665 N. Y.S. 2d at 126 (enphasis and
| anguage added). Oher jurisdictions are in accord.® W agree
with those authorities and hold that, when the circunstances are
such that the Board nust deci de whether the petitioner did or did
not contribute to his or her injuries, the petitioner has the
burden of persuasion on that issue.

To determ ne whether adm ni strative agency findings and

concl usi ons are supported by the record, the court nust be in a

Wsee In re Martin, 61 Ohio M sc.2d 280 (Ohio Ct. Cl. 1988), in which
the court opined
The single comm ssioner correctly found that, in the
first instance, the burden of proof regarding
contributory mi sconduct rests with the Attorney
General . In re Williams (Mar. 26, 1979), Ct. of
Claims No. V77-0739jud, unreported; and In re Brown
(Dec. 13, 1979), Ct. of Clainm No. V78-3638jud,
unr eported. However, the single comm ssioner failed
to note that the decedent was convicted in 1969 of
breaki ng and entering in the daytime under fornmer R.C
2907. 15, and then in effect. This conviction
apparently constituted a felony, thereby causing a
shift in the burden of proof to the applicant pursuant
to R.C. 2743.60(F)(1). Because we have sufficient
proof of contributory mi sconduct in the statenments of
the offender, the evidence of physical injury to the
of fender found in the Attorney General’'s trial exhibit
“A”, and the overall results of the police
i nvestigation, the burden nmust shift to the applicant
to prove a lack of contributory m sconduct on the part
of the decedent.

In re Martin, 61 Ohio M sc.2d at 283. See also Andrea G. Nadel, Annotation

Statutes Providing for Governmental Compensation for Victims of Crime, 20
A.L.R. 4th 63, sec 7.5 (1983, Cum Supp. 2002).
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position to review findings and conclusions that are sufficiently
specific. Tron v. Prince George’s Co., 69 M. App. 256, 270-72,
517 A . 2d 113 (1986). The appellate courts of this State have
repeatedly held that if agency decisions are not sufficiently
clear to allow for neaningful appellate reviewor fail to reflect
findings or reasons, then the appropriate renedy is to remand the
matter to the agency for the purpose of correcting the
deficiency. Montgomery Co. v. Stevens, 337 MI. 471, 486, 654

A . 2d 877 (1995); Atlantic Venture, Inc. v. Supervisor of
Assessments of Baltimore City, 94 Ml. App. 73, 84, 615 A 2d 1210
(1992); Colao v. County Council of Prince George’s Co., 109 M.
App. 431, 454, 675 A 2d 148 (1996) ; see also Harrison v. PPG
Industries, Inc., 446 U.S. 578, 594, 100 S.Ct. 1889, 1898, 64

L. Ed. 2d 525, 538(1980)(“court is not without recourse in the
event it finds itself unable to exercise inforned judicial review
because of an inadequate adm nistrative record. In such a
situation, [the] court nmay always remand a case to the agency for
further consideration.”)

In the case at bar, the Board did not (1) explain why it
required appellant to prove that he was not disqualified under
8819(b) or under 8825(e)(3), (2) nmake factual findings on the
i ssue of why it was not persuaded that appellant did not
contribute to his injuries, and (3) state how nmuch wei ght it

assigned to Detective Nevins belief that the shooting was drug
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related. Thus, the admnistrative record is inadequate to all ow
for informed judicial review. Under these circunstances, a
remand i s necessary.
Wi | e hearsay evidence can be the sole basis for an
adm ni strative agency’s decision, the hearsay evidence nust be
“credi bl e and probative.” Changing Point, Inc. v. Maryland
Health Resources Planning Comm’n, 87 Ml. App. 150, 170 (1991).
Moreover, this Court has rejected the proposition that a person
involved in crimnal activity on a prior occasion “traveled the
streets envel oped in probable cause...” Silbert v. State, 10 M.
App. 56, 65 (1970). W are persuaded that if the Board is
relying upon hearsay evidence to “shift” the burden of persuasion
to appellant, the hearsay should be at |east as reliable as the
kind of hearsay that is adm ssible at a sentencing proceedi ng.
In Nickens v. State, 17 Md. App. 284 (1973), this Court i nposed
the following limtations on the sentencing judge s consideration
of hearsay evi dence:
Section 298 (f) [of the Maryl and

Control | ed Dangerous Substances Act]. ..

permts the sentencing judge to receive

hearsay testinony. It does not, however,

provi de that conclusions of police officers
are adm ssible unless there are facts stated

that support the conclusions. It was not the
intention of the Legislature to allow the
sentencing judge to consider all information

of any nature relevant to the defendant

wi t hout regard to the source or

trustwort hiness of hearsay presented. The
enact ment mandates the constitutional
protections by permtting the production of

18



hearsay evidence, if ‘. . . the underlying
ci rcunstances upon which it is based and the
reliability of the source is denonstrated.’
The question of reliability is for the
determ nation of the sentencing judge. Det.
Sallow testified that Appellant was a ‘bundle
drop-of f man’ who ‘dropped of f’ bundl es of
heroin daily to deal ers who distribute
heroin. Sallow had foll owed Appellant on
occasi ons but had never seen him‘drop

bundl es.” Hi s conclusion that Appellant was
a ‘drop-off man’ obvi ously was based upon
what sonme person or persons told him The
detective, however, did not relate to the
court what was said or by whom There were
no ‘underlying circunstances’ present that
af forded the sentencing judge an opportunity
to deternmine reliability. The only evidence
regarding ‘reliability’ was the officer’s
statenent that he had acquired his

I nformation from‘both reliable informants
and those whose ‘reliability’ had ‘not been
corroborated.” It may be that a police

of ficer has sufficient training and
experience to interpret the information or
corroborate it with his own investigation,
but the statenents thenselves, as related to
the officer or witness, nust be recited to
the sentencing judge. It is the specific
facts constituting the hearsay, not the

Wi tness’s conclusion therefrom that are

adm ssible to establish informtional
reliability.

In addition to required informational
reliability, there nmust be sone show ng of
the credibility of the source. ... Unbridled
hear say or opinions of w tnesses, wthout
supporting facts, should not be received.
Id. at 289-290.
In the case at bar, the information supplied by Detective

Nevins was not sufficient to generate the issue of whether

appel l ant was shot as a result of his participation in crimnal
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conduct. Thus, the Board erred in requiring that appellant bear
the burden of persuading the Board that he did not contribute to
his injuries.

Appel | ant argues that the case should not be renanded for
further proceedings. W disagree. It is true that when an
appel l ate court reverses a crimnal conviction on the ground that
t he evidence was insufficient, the accused cannot be prosecuted
again. That protection against being placed in double jeopardy
does not apply to admi nistrative proceedings. “It is famliar
appel | ate practice to remand causes for further proceedi ngs
wi t hout deciding the nerits, where justice demands that course in
order that some defect in the record may be supplied. Such a
remand may be made to permt further evidence to be taken or
addi tional findings to be made upon essential points.” Ford
Motor Co. v. Labor Board, 305 U.S. 364, 373 (1939) (footnotes
omtted). “Under MI. State Gov’'t Code Ann. § 10-215(g)(1), the
circuit court may remand the case to an adm nistrative agency for
further fact finding if the court finds the agency’s record

devoi d of substantial evidence.” Hickory Hills Ltd., supra, 84

“According to appellant’s brief, the record denonstrated that neither
the police investigating the crime scene, the anmbul ance attendants that
transported appellant to the hospital, or the hospital personnel that treated
appel l ant found any evidence of:

‘(1) drugs, i.e., controlled dangerous substances
(2) large anmounts of cash which would create an inference of a sale of
drugs;
(3) weapons, i.e., no guns, knives, bullets;
(4) no evidence of paraphernalia of manufacture, sale, distribution or
possessi on of drugs or controlled dangerous substances.”
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M. App. at 685. W are therefore persuaded that Judge Byrnes
neither erred nor abused his discretion when he renmanded the case
to the Board for additional fact finding.

Upon remand, the Board nust first determ ne whether there
exi sts enough credible and probative (hearsay or non-hearsay)
evi dence to generate the issue of whether appellant engaged in
crimnal conduct that contributed to the injuries he sustained on
the occasion at issue. |If it does conclude that this issue has
been generated, the Board nust afford appellant a full and fair
opportunity to prove by a preponderance of the evidence that he

did not contribute to the infliction of his injuries.

JUDGMENT AFFIRMED;
APPELLANT TO PAY THE COSTS.
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