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We hold today that allegations of breach of fiduciary duty, in
and of thenselves, do not give rise to an omi bus or generic cause
of action at |law that is assertable against all fiduciaries,
i ncluding trustees of express trusts. Accordingly, here, where the
beneficiary of an express trust sues the trustee, the claimis
exclusively equitable and not triable of right before a jury.

The litigation arises out of the following facts. |In August
1974 Frances O Kann (Frances) died, testate, |eaving a portion of
her estate to her then husband, Louis M Kann, Jr. (Louis), and
creating a trust of the residue. Under that trust (the Frances
Trust) Louis received the inconme for his life, and the renai nder
was divided, free of trust, evenly between the children of Frances
and Louis. They had two children, Donald R Kann (Donald), who is
one of the respondents, and Lois K Fekete (Lois). Frances's wll
desi gnated Louis as sol e trustee.

In 1976 Louis remarried, but that marriage |asted only one
year. In 1979 Louis married the petitioner, Regina H Kann
(Regina). The marriage of Louis and Regina |asted fourteen years,
until Louis's death, testate, on Decenber 18, 1992.

Louis's will created a trust (the Louis Trust), the inconme from
which is to be paid to Regina for life. That trust also contains
a broad, discretionary power of invasion of corpus for the purpose
of mai ntai ni ng Regi na's accustoned standard of living. Upon Regina's

death the remainder of the Louis Trust, in general, is to be
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divided one-half to Lois and one-half equally to Donalds two
children, Aaron and Burton. Donald was naned personal
representative of Louis's probate estate and sole trustee of the
Louis Trust.

Several days after Louis's death, Donal d engaged counsel. They
are the attorney respondents, Venable, Baetjer and Howard
(Venabl e), and Al exander |I. Lewi s, the head of Venabl e's estates and
trusts practice group.

In late 1992 or early 1993 Donald found in Louis's records
evi dence that Louis may have m sappropriated funds fromthe Frances
Trust.! Venabl e advised Donald to continue his review to determ ne
if there was a pattern or whether the apparent diversion was an
isolated incident. Over the succeeding ten nonths Donald and his
w fe, Joanna B. Kann, di scovered further indications of
m sappropriations fromthe Frances Trust. For exanple, Louis had
sol d stock owned by the Frances Trust and applied over $35, 000 of
t he proceeds toward the purchase of the condom niumin which Regi na
continued to reside.

On March 31, 1993, Donald applied to the Grcuit Court for
Baltinore Gty for appointnent as successor to Louis as trustee of

the Frances Trust, and Donal d was so appoi nt ed.

'Donal d had di scovered an August 1992 deposit of $10,412.71
into Louis and Regina's joint checking account. The deposit was
considerably nore than the typical deposits into the account, and
the funds cane fromthe sale of a U S. Treasury Bond that was an
asset of the Frances Trust.
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By Novenber 1993 Donald concluded that Louis had
m sappropriated over $118,000 from the Frances Trust. Donal d
further estimated that the loss fromthe | ack of investnent incone
on the $118,000 increased the total |oss suffered by the Frances
Trust to approximately $195,300. He reported these findings to the
attorney respondents who advised Donald to transfer assets of
Loui s's estate val ued at $195,300 into an account in the name of the
Frances Trust, pending a final resolution of the matter (the
segregat ed assets).

I n Decenber 1993 Donald filed a "supplenmental” inventory in
t he O phans' Court of Baltinore City, reporting that certain assets
originally inventoried were held by Louis only as trustee of the
Frances Trust and were not part of Louis's individual probate
estate. The orphans' court, in January 1994, approved the inventory
nmodi fication and the acconpanying First and Final Adm nistration
Account. Regina was not advised of this orphans' court proceeding.?
After the assets in question were segregated fromthe Louis Trust,
Donal d sent Regina a nenorandum w th attached exhibits, detailing
Loui s's apparent m sappropriations of principal from the Frances
Trust.

In April 1994, Donald, in his capacities as personal

representative of Louis's estate, trustee of the Louis Trust, and

2As an heir and a beneficiary of the Louis Trust, but not a
| egatee, Regina was no |onger an "interested person"” in the probate
estate of Louis. See Maryland Code (1974, 1991 Repl. Vol.),
8 1-101(f), (g), and (k) of the Estates and Trusts Article.
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successor trustee of the Frances Trust, together with Lois, Aaron,
and Burton, filed a conplaint for declaratory judgment in the
Crcuit Court for Baltinore Cty. Regina was naned as def endant.
After reciting the foregoing facts, the conplaint sought a
declaration of the rights and obligations of the parties wth
respect to the segregated assets.

In her answer to the conplaint Regina prayed a jury trial
She also filed a counterclaimthat included a request that "the
case" be tried before a jury. The counterclaimwas anended tw ce.

As originally filed and as anended, the counterclaim never
flatly alleged that Louis individually and beneficially owned the
$118, 000 of assets that had been traced to him from the Frances
Trust. Instead, Regina initially alleged that Donald violated his
fiduciary duty, as a trustee of the Louis Trust and as persona
representative of Louis's estate, by:

--aiding the Frances Trust, in which Donald had a benefici al
interest, at the expense of the Louis Trust;

--asserting that assets of the Louis Trust were illegally
procur ed;

--sharing informati on between the two trusts;

--failing to have inforned Regina earlier than he did;

--creating a conflict of interest by petitioning to succeed
Louis as trustee of the Frances Trust; and

--failing to raise procedural defenses, including |ack of

tineliness, and unspecified substantive defenses to the claim
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agai nst the probate estate of Louis that was made by the Frances
Trust.

Regi na | abel ed the allegations of Counts | through Il of her
count ercl ai magai nst Donal d, "Breach of Fiduciary Duty of Trustee,"
"Fraud of the Trustee," and "Mal feasance of O fice."?

The counterclaim also joined the attorney respondents as
counterclaimdefendants. GCounts IV and V alleged that the attorney
respondents knowi ngly participated wth Donald in his alleged
breaches of trust and that the attorney respondents were negligent.
Their mal efactions were said to be counseling Donald to perform or
directly performng, the acts previously alleged. Count MV |abeled
the alleged conduct of all of the respondents as a "CGuvil
Conspi racy. "

By her first anmendnent to the counterclaim Regina added Count
VII, alleging that all respondents "acted in a way to wongfully
exerci se dom nion and control over the assets of the Louis" Trust.
Hereinafter we refer to Count VIl as the "conversion claim"™

Regi na's second anendnent to the counterclai madded Counts VII|
through XiI for the purpose of making plain that Regina sought
Donal d's personal liability on the allegations of Counts I, II, III,
VI, and VI, respectively. Regina did not want to chance limting

her recovery to the segregated assets, or to the assets of the

3Count 11l concerned whether the anpbunt of the paynents to
Regina during the pendency of the dispute sufficiently invaded
principal to neet the standard of the Louis Trust. That aspect of
the controversy is not an issue in this Court.
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Frances Trust, inasmuch as she sought $15 nillion in punitive
damages from Donald on Counts Il, IX, and Xlil, respectively, and
$27 mllion in punitive damages from Donald, jointly and severally
with the attorney respondents, on Counts VI and VII.

The circuit court dism ssed Regina's counterclaimagainst al
of the respondents for failure to state clains upon which relief
could be granted. The nerits of the declaratory judgnment claim
were then tried at a bench trial. It resulted in the follow ng
decl aratory judgnent, docketed January 20, 1995 "As to initial
i ssues, the trier of fact found that Donald Kann did not breech
[sic] his duty as the trustee for the Louis Kann Trust, and he
properly noved the noney."

Regi na appeal ed to the Court of Special Appeals which affirnmed
in an unreported opinion. That court anal yzed Regi na's position in
the alternative. The court held that Regina's counterclai msought
to state causes of action at |law, but that Regina had failed to
all ege any exception to the general rule prohibiting a beneficiary
from suing a trustee at l|aw for breach of the trust.
Alternatively, the court reasoned that, even if Regina could
properly sue at law, her allegations were legally insufficient. 1In
the latter connection the internedi ate appellate court concluded
that breach of fiduciary duty does not exist as a tort in Maryl and.
Wth respect to the conversion claim the court determ ned that
Regina had no standing to sue because she was not entitled to

possession of the assets. The trial court's findings that, in
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essence, Donald had acted properly were held not clearly erroneous.
As to the attorney respondents, the Court of Special Appeals ruled
that they owed no duty to Regina.

Regi na petitioned this Court for certiorari, which we issued.
Here, Regi na does not challenge the factual findings nade by the
trial court in the declaratory judgnent action, and, with one
exception, discussed bel ow, Regina does not challenge the |ega
conclusions of the trial court on the declaratory judgnent claim
Her principal argunent in this Court is that her counterclaim
rai sed i ssues cogni zable at | aw on which she was entitled to a jury
trial. Consequently, she submts that the jury trial should have
proceeded first on comon issues, so that the judgnents on all of
the clains should be vacated and the action remanded for tria
before a jury. In this Court Regina focuses on her asserted right
to sue Donald for breach of fiduciary duty as a tort, on her
asserted standing to sue Donald at | aw on the conversion claim and
on the asserted legal duty owed to her by the attorney respondents.

Donal d has noved to dism ss certiorari review on the ground
that the adjudication on the nmerits of the declaratory judgnment
cl aimhas nooted the dismssal of the counterclaimand because the
judgnent on the declaratory judgnent claimis res judicata or

raises a collateral estoppel bar to further proceedings.* On the

“Donal d's notion to dismss the appeal is denied. There was no
final judgnment in this action until the declaratory judgnent was
docketed. Further, argunents for affirmance of the judgnent under

(continued. . .)
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merits Donald and the attorney respondents submt that Regina's

counterclaim was legally insufficient. Donald further submts

that, in any event, Regina's counterclaimwas not triable to a jury.
Procedural |y possi bl e under Donal d's conpl ai nt for declaratory

judgnment was the entry by the circuit court of a declaratory

j udgnent that was the opposite of the judgnent that Donal d sought.

See Harford Mut. Ins. Co. v. Wodfin Equities Corp., M.

. A2d ., (121997) [No. 116, Septenber Term 1995,
filed January 14, 1997, slip opinion at 17-18]. The circuit court
fully litigated whether Donal d breached fiduciary duties to Regina,
defrauded Regina, was guilty of nmalfeasance toward Regina, or
converted assets of the Louis Trust. The court determ ned that
Donal d had not breached his trust. Indeed, the trial also resulted
in a judgnent confirmng the transfer of assets then valued at
$197,031 to the Frances Trust. Consequently, unless the action, or
sone part thereof, should have been tried to a jury, as Regina
contends, it is now inmaterial whether Regina's counterclaimstated
one or nore causes of action. Reginas clains failed, at least in
a court trial, when the tinme cane to prove her allegations agai nst
Donal d. Further, if Donald's acts and om ssions were not ciVi

wrongs agai nst Regina, then, by counseling or participating in
those acts and om ssions, the attorney respondents cannot have

commtted civil wongs agai nst Regina.

4(C...continued)
review are not grounds for dism ssal of the appeal.
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For these reasons, the nyriad questions presented by the
parties to this Court can be condensed. As condensed, the first
gquestion is whether Regina was entitled to a jury trial on any
issue in the action. |f she were, the judgnments bel ow nust be
vacated and the action remanded for further proceedings. |If the
i ssues were properly tried to the court then the only remaining
i ssue involves Reginas contention that the circuit court erred in
the trial of the declaratory judgnment claimby failing to hold that
Donald, as a matter of law, could not honor the claim of the
Frances Trust against the estate of Louis because that claim was
absolutely tine barred under Maryl and Code (1974, 1991 Repl. Vol .),
§ 8-103 of the Estates and Trusts Article (ET).

I

Professors Wight and MIler have said that "[d]etermning
whi ch actions belong[] to Iaw and which to equity for the purpose
of delimting the jury trial right continues to be one of the nost
per pl exi ng questions of trial admnistration.” 9 C Wight & A
MIler, Federal Practice and Procedure: Cvil 2d 8§ 2302, at 18
(1995). In this state, Article 23 of the Declaration of R ghts, as
amended in 1992, provides in part that "[t]he right of trial by
jury of all issues of fact in civil proceedings in the severa
Courts of Law in this State, where the anobunt in controversy
exceeds the sum of five thousand dollars, shall be inviolably

preserved." The right preserved is "the historical trial by jury,
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as it existed when the Constitution of the State was first
adopted.™ Luppino v. Gay, 336 MI. 194, 201, 647 A 2d 429, 432
(1994). The Constitution of 1851, Art. X, 8 4, was the earliest of
this state's constitutions explicitly recognizing preservation of
the right to trial by jury in civil proceedings. Id. at 200, 647
A 2d at 432.

Maryl and Rul e 2-325(a) regulates the election of trial by jury
"of any issue triable of right by a jury ...." Here, Regina prayed
a jury trial on the issues raised by the conplaint for a
decl aratory judgnent. Regi na, however, does not contend that,
absent her counterclaim she would have been entitled to a jury
trial on the declaratory judgnent claim Nevertheless, it is
hel pful to the analysis of Regina's argunents based on the
counterclaimfirst to review whether the declaratory judgnment claim
was triable to a jury.

The Maryl and Uni form Decl aratory Judgnent Act, M. Code (1974,
1996 Repl. Vol.), 88 3-401 through 3-415 of the Courts and Judi ci al
Proceedings Article (CJ), provides that "[t]he fact that a
proceedi ng i s brought under this subtitle does not affect a right
to jury trial which otherwise may exist." CJ 8 3-404. Thus, prior
to the 1984 procedural nerger of |aw and equity, see Rule 2-301, a
decl aratory judgnent proceeding could be brought on the law or
equity side of a circuit court. Hnmes v. Day, 254 M. 197, 206

254 A 2d 181, 186 (1969). The Maryland Uniform Declaratory
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Judgnment Act "vest[s] in the circuit courts the power to render a
substituted noncoercive renmedy for what m ght have been avail abl e
at law or in equity[.]" R W Bourne & J.A Lynch, Merger of Law
and Equity Under the Revised Maryland Rul es: Does It Threaten
Trial By Jury?, 14 U Balt. L. Rev. 1, 50 (1984) (footnote
omtted). Consequently, in determning whether there is aright to
a jury trial on issues raised by a conplaint for declaratory
judgnent, "the <circuit court nust l|ook to the underlying
circunstances to ascertain whether, prior to the [declaratory
judgnent] act, legal relief would have sufficed or, alternatively,
whet her special factors would warrant the intervention of equity."”
ld. (footnote omtted). For exanple, where a |landlord sought, in
a court having jurisdiction exclusively at law, to have a | ease
renewal declared void under the recordation statutes and to have
the landlords right to repossession recognized, the action was
anal ogi zed to ejectnent and, therefore, held to have been filed in
the proper court. Schultz v. Kaplan, 189 M. 402, 56 A 2d 17
(1947). See also dorius v. Watkins, 203 M. 546, 102 A 2d 274
(1954) .

In the instant matter the declaratory judgnent conplaint was
brought by Donald in his three representative capacities and by the
other plaintiffs as beneficiaries of the Frances Trust. Their
conplaint was filed pursuant to CJ 8 3-408(3), which authorizes use

of the declaratory judgnent procedure to "[d]eterm ne any question
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arising in the admnistration of [an] estate or trust, including
questions of construction of wills and other witings."®> The use
in the instant matter of nodern declaratory judgnent procedure
anal ogizes historically to equity jurisdiction over t he
admni stration of trusts and, under special circunstances, over the
settl ement of decedents' estates. See Wods v. Fuller, 61 M. 457,
459 (1884):
"It is very certain that the supervision of trusts
is the province of a court of equity, and that an
executor who has, in addition to his ordinary duties, a
trust inposed on himby his testator, has always, if in
doubt, the right to ask, and have the direction of a
court of equity as to how he shall discharge his trust."

See also E. Mller, The Construction of WIIls in Maryland § 7

(1927) .

5C) 8 3-408 reads in full:

"Any person interested as or through a persona
representative, trustee, guardian or other fiduciary,
creditor, devisee, |legatee, heir, next of kin, or
beneficiary of a trust, in the admnistration of a trust,
or of the estate of a decedent, a mnor, disabled person,
or insolvent, may have a declaration of rights or |egal
relations in respect to the trust or the estate of a
decedent in order to:

(1) Ascertain any class of creditors, devisees
| egat ees, heirs, next of kin, or others;

(2) Direct the personal representative, guardian,
or other fiduciary or trustees to do or abstain from
doing any particular act in their fiduciary capacity; or

(3) Determne any question arising 1in the
admnistration of the estate or trust, including
guestions of construction of wills and other witings."
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| ndeed, the Ceneral Assenbly has confirnmed the historica
relationship of equity to trusts in ET 8 14-101 by providing: "A
court having equity jurisdiction has general superintendi ng power
with respect to trusts. The provisions of Titles 1 through 13 of
this article do not affect or supersede this power."

[

Regi na's argunent rests on her counterclaim She contends that
it raises issues that are triable of right to a jury, that those
i ssues are comon to issues raised by the conplaint for declaratory
j udgnent, and that, under H ggins v. Barnes, 310 Md. 532, 530 A 2d
724 (1987), the common issues shoul d have been decided by a jury.
The deficiency in Regina's argunment is that the clainms asserted in
her counterclaimare also wholly equitable, as we explain bel ow,
and, therefore, are not triable to a jury. See State .
Attman/ d azer P.B. Co., 323 M. 592, 607, 594 A . 2d 138, 145 (1991)
(court properly struck defendant's prayer for jury trial of
plaintiff's claimfor specific performance of |ease provision).

Regi na's standing to chall enge Donal d's conduct arises solely
as a beneficiary of the Louis Trust. She is not a |egatee under
the will of Louis. The definition of "legatee" under ET § 1-101(k)
considers the trustee, but not the beneficiary of an interest under
a testamentary trust, to be the person receiving the | egacy under
the will. Further, ET § 14-204(a), part of the Maryland Revi sed

Uni form Princi pal and I ncone Act, provides:
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"(a) An inconme beneficiary is entitled to incone
fromthe date specified in the trust instrunment, or if

none is specified, fromthe date an asset becones subject

to the trust. In the case of an asset becom ng subj ect

to a trust by reason of a will, it beconmes subject to the

trust as of the date of death of the testator even though

there is an intervening period of adm nistration of the
testator's estate. "
Consequently, all of the clains in Regina's counterclaimare those
of a beneficiary of a trust against the trustee of the trust for
al l eged breaches of fiduciary duty causing loss to the trust
est at e.

"Trusts are, and have been since they were first enforced,
within the peculiar province of courts of equity." 3 AW Scott &
WF. Fratcher, The Law of Trusts 8 197, at 188 (4th ed. 1988)
(Scott). Like the early English courts of |law, "nodern courts have
not permtted the beneficiary of a trust to maintain an action at
law for tort against the trustee for breach of trust." | d.
8§ 197.1, at 189. Consequently, "[w] here the trust estate includes
chattels and the trustee deals wongfully with them the renedy of
the beneficiary is by a suit in equity, and not by an action of

trespass, trover, detinue, replevin, or case, or any other action

at law " Id. at 190 (footnote omtted). Prof essor Bogert

%During the pendency of the litigation Regina, as beneficiary
of the Louis Trust, received nonthly paynents in an anount that
Donal d represents exceeded the incone earned on the assets of the
Louis Trust and on the segregated assets. It is unnecessary to the
resolution of this appeal to trace the anount and source of those
nmont hl y paynents. Any evidence describing these paynents has not
been included in the record extract.
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succinctly expressed the sanme concept when he wote: "I'n ot her
words equity has original and conplete jurisdiction over trusts and
will enforce the rights of a beneficiary because they arise out of
a trust." G G Bogert & GT. Bogert, The Law of Trusts and
Trustees § 870, at 136 (rev. 2d ed. 1995 Repl. Vol.). As stated in
Rest atenent (Second) of Trusts 8§ 197 (1987), the rule is that
"[e] xcept as stated in 8 198, the renedies of the beneficiary
agai nst the trustee are exclusively equitable.” 1d. at 433. Those
exceptions, not applicable here, arise where the trustee's duty is
i medi ately and unconditionally to pay noney or to transfer a
chattel to the beneficiary. |I|d. at 434.

Maryland law is to the sanme effect. It is clear that, prior
to 1851, there was no right to a jury trial in actions by a
beneficiary against the trustee for breach of fiduciary duties,
ot her than where the exceptions, above noted, applied.

Green v. Johnson, 3 G & J. 389 (1831), was an action at |aw
by a former ward and her husband against the executrix of her
deceased fornmer guardian. The plaintiffs alleged that the guardian
had appropriated her property to his own wuse for which the
plaintiffs sought restitution, or damages under a special pron se
to pay. Judgnent was entered on a jury verdict in favor of the
plaintiffs, but this Court reversed because limtations had run.
In opposition to the limtations defense the fornmer ward argued

that the guardian held the property as her trustee and that
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limtations presented no bar to an action against a trustee. In
response to that argunent this Court said:

"But to this doctrine we cannot assent. If sitting as a

Court of equity it mght deserve sone consideration. But

in the character in which we now sit, we know of no such

head of pleading as trusts. By the common |aw, a cestui

gue trust has no standing in Court, in propria persona;

he can only assert his rights in a Court of Chancery.

The plaintiffs, by insisting that the defendant stands to

themin the relation of trustee, surrender their right of

action, unless by sonme statutable provision they are nade

conpetent to enforce it. It is not pretended, that any

such enactnent exists.”
ld. at 392-93. See al so Nelson v. Howard, 5 Md. 327, 331 (1854)
(cestui que trust has no standing in a court of law to sue the
trustee unless there "had been an adjustnent of the accounts
between the parties and a promse to pay the anmobunt ascertained to
be due."); Mattingly v. Mattingly, 92 Ml. App. 248, 250, 607 A. 2d
575, 576 (1992); Kahle v. John MDonough Builders, Inc., 85 M.
App. 141, 152, 582 A 2d 557, 562 (1990), cert. denied, 323 M. 25,
590 A 2d 548 (1991); Fink v. Pohlman, 85 M. App. 106, 120, 582
A 2d 539, 545-46 (1990); Loyola Fed. Sav. & Loan Ass'n v. @al anes,
33 Ml. App. 559, 565-68, 365 A 2d 580, 584-85 (1976), cert. denied,

279 M. 683 (1977).7

"There are numerous cases in this Court involving actions
brought by a beneficiary against a trustee which were initiated and
proceeded as actions in equity without any attenpt to obtain a jury
trial. See Maryland Nat'l Bank v. Cumm ns, 322 Md. 570, 588 A 2d
1205 (1991); Lopez v. Lopez, 250 M. 491, 243 A 2d 588 (1968);
Maryl and Nat'l Bank v. Merson, 249 M. 353, 239 A 2d 905 (1968);
Stone v. Stone, 230 M. 248, 186 A 2d 590 (1962); Ridgely wv.
Pfingstag, 188 Md. 209, 50 A 2d 578 (1946); Mangels v. Tippet, 167

(continued. . .)
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Regi na's joi nder of the attorney respondents as co-defendants
with the trustee in the counterclaim does not convert the claim
into one triable of right before a jury. Had Regi na sued the
attorney defendants on the same allegations in an independent
action she would not have been entitled to a jury trial. Trust
beneficiaries, other than those entitled to possession of the trust
property when bringing possessory actions, "cannot maintain an
action at law against a third person who comnmts a tort or other
wong with respect to the trust property."” Scott, 8§ 281, at 21.

In Safe Deposit & Trust Co. v. Cahn, 102 Md. 530, 62 A 819
(1906), this Court rejected the contention that an action at |aw
shoul d have been brought against third parties for participation in
the trustee's breach of trust. There, a testator's son and w dow
were co-trustees of a testanentary trust that held stock in various
corporations. Fromtinme to tine the son sold shares of trust stock
t hrough a firmof stockbrokers. Al though the brokers knew that the
stock was held in trust, the proceeds of sale were deposited to the
son's account. The son absconded with the sale proceeds to sone
unknown pl ace. ld. at 532-34, 62 A at 820-21. A successor
trustee sued the stockbrokers in equity, but the trial court
di sm ssed the conplaint for lack of equity jurisdiction. On the

successor trustee's appeal the stockbrokers contended that the claim

(...continued)
MI. 290, 173 A 191 (1934).
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agai nst them was for damages based on negligence, for which there
was an adequate renedy at law, so that no action would lie in
equity.

This Court hel d:

"The participants in the defalcation--the persons who

aid, and by their conduct know ngly assist the trustee to

squander the trust funds--are chargeable with the | oss,

because, as stated by SIR JoN LEAacH, Master of the Rolls,

'n the consideration of a Court of equity, they, by

being parties to a breach of trust, have thenselves

becone trustees for the purposes of the testator's wll.™
ld. at 537, 62 A at 822 (citing Wlson v. More, 1 Myl. & Keene
337, 39 Eng. Rep. 709 (1834)). See also Al v. MConas, 162 M.
690, 161 A. 187 (1932); Duckett v. National Bank of Baltinore, 88
Ml. 8, 41 A 161 (1898); Duckett v. National Mechanics' Bank, 86 M.
400, 38 A 983 (1897); Swift v. WIllianms, 68 Ml. 236, 11 A 835
(1888); Stewart v. Fireman's Ins. Co., 53 Ml. 564 (1880); Strauss
v. United States Fidelity & Guar. Co., 63 F.2d 174 (4th Cr.),
cert. denied, 289 US. 747, 53 S. C. 690, 77 L. Ed. 1492-93
(1933). Accordi ngly, under present Maryland | aw Regi na was not
entitled to a jury trial.

11

Regina urges that this Court substantially alter existing
Maryl and |law by declaring that a breach of any fiduciary duty
constitutes a tort in the sense that it would be actionable at |aw,

triable to a jury, and, in appropriate cases, capable of supporting

puni tive damages.
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In Adans v. Coates, 331 Ml. 1, 12, 626 A 2d 36, 41 (1993),
where we rejected entitlenment to punitive damages on the facts
presented, we assuned, solely for the purpose of discussion, that
atort action would lie to redress conduct that was traditionally
remedied by an action for accounting upon the dissolution of a
part nership. W simlarly assuned, only for purposes of
di scussi on, the existence of such a generic tort in Alleco Inc. v.
Harry & Jeanette Winberg Found., Inc., 340 M. 176, 191-92, 665
A.2d 1038, 1045-46 (1995).

A

Regina relies heavily on Restatenent (Second) of Torts 8 874
(1977), headed, "Violation of Fiduciary Duty," and reading as
fol |l ows:

"One standing in a fiduciary relation with another is

subject to liability to the other for harmresulting from

a breach of duty inposed by the relation.”

A substantially simlar 8 874 was included in the Restatenent of
Torts approved and adopted by the Anerican Law Institute in 1934.
The inclusion of a "Violation of Fiduciary Duty" section in the
Rest at ement (Second) of Torts does not nean that an action "at
| aw, " under the former |law equity dichotony, is always avail able
for any violation of a duty recognized as "fiduciary." Section 874
does not mean that the American Law Institute recogni zes that any
breach of fiduciary duty is triable to a jury.

Comment b to 8 874 advises as foll ows:
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"The local rules of procedure, the type of relation

between the parties and the intricacy of the transaction

i nvol ved, determ ne whether the beneficiary is entitled

to redress at law or in equity. The renedy of a

beneficiary against a defaulting or negligent trustee is

ordinarily in equity; the remedy of a principal against

an agent is ordinarily at law"

Comment b further states that "the beneficiary is entitled to tort
damages ... in accordance with the rules stated in 8§ 901-932."
Restatement (Second) of Torts 8 902 defines "danages"” to nean "a
sum of noney awarded to a person injured by the tort of another.™
Comrent a to that section states that

"[t]he word 'damages’ is used in this Restatenent in the

sanme sense in which it is used in the Restatenent of

Contracts. It has reference to an award nmade to a person

by a conpetent judicial tribunal in a proceeding at |aw

or in equity because of a |legal wong done to him by

anot her."

Comment b to Restatenent (Second) of Torts 8 874 also refers to
Rest at enent (Second) of Trusts 88 197 through 226A as "[s] peci al
application[s]" of the rules in Torts 8§ 874. As noted, supra
Restatement (Second) of Trusts 8 197 states that, with limted
exceptions, "the renedies of the beneficiary against the trustee
are exclusively equitable."

Thus, the Restatenment sinply refers us back to Maryl and
procedure which, as set forth in Parts | and Il, supra, does not
recogni ze that Regina's claimis triable to a jury.

B
Regina also relies upon Hartlove v. Mryland School for the

Blind, 111 Md. App. 310, 681 A 2d 584 (1996), decided by the Court
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of Special Appeals after its unreported opinion in the instant
matt er. Hartlove was a residuary |egatee's action against the
personal representative of a decedent's estate. The |egatee all eged
that certain bank accounts, held jointly by the decedent and the
i ndi vi dual whom she named as personal representative, were the sole
property of the decedent so that the funds on deposit, totalling
approxi mately $176, 000, shoul d have passed to the residuary |egatee
t hrough the probate estate and not to the personal representative,
i ndividually, by survivorship. 1d. at 317-25, 681 A 2d at 587-90.
The action was tried before a jury to which the trial court
submtted four counts, breach of fiduciary duty by the defendant as
personal representative, two conversion counts, and unjust
enrichnment. I1d. at 325, 681 A 2d at 591. The jury found for the
defendant on the latter three counts, for the plaintiff on breach
of fiduciary duty, and awarded $25,6000 in conpensatory damages.
Id. Both parties appeal ed.

The Court of Special Appeals quoted A J. G bber, G bber on
Estate Admnistration at 3-1 (3d ed. 1991), on the standard of care
required of a fiduciary. According to G bber, it includes:

"1. The exercise of the care, skill and diligence
of a reasonably prudent person dealing with his or her
own property;

"'2. The exercise of good faith and loyalty to al
the beneficiaries;

"'3. The lack of self-dealing;



-22-

"'4. The exercise of reasonabl e watchful ness over
i nvestnents; and

"'5.  The mai ntenance of full, accurate and precise
records.™

Hartlove, 111 Ml. App. at 331, 681 A 2d at 593.

Wth respect to the breach of fiduciary duty claimagainst the
personal representative, the court nade three holdings. First, it
said: "dven the standard of conduct inposed upon fiduciaries, we
are of the view that fiduciaries who breach their duty should be
hel d account abl e under an i ndependent cause of action ainmed at such
conduct . " Id. (footnote omtted). The panel of the Court of
Speci al Appeals divided two to one on this first holding. Second,
the court held that the personal representative had not preserved
his contention that the trial court erred in submtting the breach
of fiduciary duty claimto the jury. 1d. at 335, 681 A 2d at 595.
Third, the court held that "even if the issue is equitable in
nature, the submssion of the claimto the jury does not anmount to
a jurisdictional' defect, so as to allow Hartlove to rai se the issue
for the first tine on appeal."” 1d. at 339, 681 A 2d at 598. Thus,
Hartl ove made no holding as to whether the claim of breach of
fiduciary duty alleged there was triable of right to a jury.

Hartl ove, however, did cite one case involving the claim by
the beneficiary of a testanmentary trust against the trustee,
InterFirst Bank Dallas, N.A v. Risser, 739 S.W2d 882 (Tex. App.

1987). Hartlove, 111 M. App. at 332, 681 A 2d at 594. The Texas
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case was tried before a jury. The beneficiary clainmed that the
trustee had sold at too low a price 968.5 shares, representing
32.28% of the 3,000 outstanding shares, of a closely-held
corporation that manufactured gasoline punps. The testator had
died in 1974, and in the probate account approved in August 1980
the stock was valued at $185 per share. Four nonths |ater the
bank-trustee sold the shares to the issuing corporation at $512. 26
per share, based on the trustee's in-house appraisal. 1d. at 887.
At trial experts for the defendant val ued the stock at the tinme of
sale froma | ow of $200 per share to a range of $500 to $550 per
share. 1d. at 889. An expert for the plaintiff valued the stock
at $3,996.08 per share. I1d. at 894. The jury returned a verdict
that valued the stock at $1,548.79 per share, resulting in
conpensat ory darmages of $1 mllion for the block. To this the jury
added $10 mllion in punitive damages. 1d. at 887, 890.

On appeal the conpensatory danages were affirnmed, and the
appel l ate court ordered a remttitur that would reduce the punitive
damages to $2,678,750. 1d. at 909. The three judge panel produced
three opinions. The second judge in the majority wote separately
to explain the reduction in punitive damages. They were reduced
because the bank's conduct

"did not involve crimnal or even malicious acts, nor did

it produce any direct benefit to the bank at appellees'

expense. ... The evidence of bad faith and self-dealing

[was] tenuous at best. ... There was no nental or

physi cal abuse, personal outrage, insult or opprobrious
conduct calculated to injure appellees' sensibilities.
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| ndeed, there [was] considerabl e evidence that the bank
tried to act according to good business practice."

ld. at 910. The third judge, dissenting, argued that there was no
i ndependent tort and no basis for punitive damages. |d. at 911-12.
That judge believed that the nmajority had done "no nore than pay
lip service to Learned Hand's belief, [t]he |aw ought not nake
trusteeship so hazardous that responsible individuals and
corporations wll shy away fromit.™ Id. at 914 (quoting Dabney
v. Chase Nat'l Bank, 196 F.2d 668, 675 (2d Cr. 1952)).
C

Regi na and the Court of Special Appeals read too much into
8§ 874 of the Restatement. As we sawin Part I11.A 8 874 in effect
recogni zes the universal proposition that a breach of fiduciary
duty is a civil wong, but the renedy is not the sanme for any
breach by every type of fiduciary. For some breaches the renedy
may be at law, for others it may be exclusively in equity, and for
still others there may be concurrent renedies.

Nor do we discern any abandonnent by courts in other states of
equity's exclusive jurisdiction over clains of beneficiaries against
trustees. Recent decisions in other states have adhered to
established trust law, as set forth in Part Il, supra, when the
courts had been asked to approve jury trials for <clains by
beneficiaries against trustees of express trusts. See Ex parte
Holt, 599 So. 2d 12 (Ala. 1992); Carstens v. Central Nat'l Bank &

Trust Co., 461 N.W2d 331 (lowa 1990); Uselman v. Usel man, 464
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N.W2d 130 (M nn. 1990); Magill v. Dutchess Bank & Trust Co., 150
A.D.2d 531, 541 N. Y.S. 2d 437 (1989). Nothing in InterFirst Bank
Dal | as, supra, persuades us to break ranks with the courts and
commentators that continue to recognize the |long established
principles of trust |aw

In addition to seeking the transfer of fact-finding
responsibility fromcourt to jury, Regina also seeks to enlarge the
damages liability of trustees. The equitable renedies of a trust
beneficiary, according to Restatenent (Second) of Trusts 8§ 199,
are:

"(a) to conpel the trustee to performhis duties as
t rust ee;

"(b) to enjoin the trustee fromcommtting a breach
of trust;

"(c) to conpel the trustee to redress a breach of
trust;

"(d) to appoint a receiver to take possession of the
trust property and adm nister the trust;

"(e) to renove the trustee.”
Under the tort that Regina seeks, if Donald breached the trust, he
would be liable for damages for "stress, nental anguish and
exacerbation of various physical ailnments and conditions directly
resulting from Donal d's actions.” Brief of Appellant at 17-18. It
is not at all clear that Regina would limt damages for enotional
distress to cases in which the trustee has caused some econom c

loss to the beneficiary. G ven the fact that Regina does not
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chal |l enge for lack of evidence the trial court's finding that Louis
m sappropriated assets of the Frances Trust, Regina's argunents
strongly suggest that she seeks enotional distress danages if
Donal d made any msstep, even if it did not cause |oss. Regina's
quest for this new tort liability of trustees is particularly
unper suasi ve when one considers that there may be instances in
which a trustee may commt a breach of trust m stakenly and non-
negligently. See Restatenent (Second) of Trusts 8 201 cnt. a.

Regi na's requested tort would also carry the potential for
punitive damages. But punitive damages are not at all available in
equity. Superior Constr. Co. v. Elnp, 204 Md. 1, 14, 26, 104 A 2d
581, 582, 587-88 (1954). Further, in cases of serious, but not
necessarily crimnal, breaches of trust, the equity court has power
to surcharge the trustee by reducing trustee's conmm ssions.
Maryl and Nat'l Bank v. Cummins, 322 mMd. 570, 600-01, 588 A 2d 1205,
1219-20 (1991).

In overview, Regina asks this Court to make a very far
reaching change in Maryland |law by creating a tort that will apply
to all fiduciaries. Nei ther Regina nor the Court of Special
Appeals in Hartlove has undertaken to review all of the
relationships to which the newtort would apply. There has been no
anal ysis of whether, as to any given fiduciary relationship, the
tort would duplicate existing renedies at |aw or would elim nate,

as in the case of trustees, the nearly conplete exclusivity of
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equitable jurisdiction. There has been no analysis of the effect
of the newtort on the probate area. Further, recognition of the
new tort would make trustees, and any other fiduciaries whose
breaches are currently primarily remedi able in equity, subject to
potential liability for punitive damages.

The instant matter differs radically from a nunber of this
Court's decisions in which new causes of action have been
recogni zed. By way of illustration, and not limtation, we have
recogni zed a new cause of action when there was no existing |egal
remedy directed at the problem see Adler v. Anmerican Standard
Corp., 291 M. 31, 432 A 2d 464 (1981) (abusive discharge); Harris
v. Jones, 281 Md. 560, 380 A 2d 611 (1977) (intentional infliction
of enotional distress); State Farm Mut. Auto. Ins. Co. v. Wite,
248 Md. 324, 236 A 2d 269 (1967) (negligent failure to settle);
Carr v. Watkins, 227 M. 578, 177 A 2d 841 (1962) (the various
i nvasions of privacy), and when, in light of a new social problem
the existing renedi es were inadequate, see Phipps v. Ceneral Mtors
Corp., 278 Md. 337, 363 A 2d 955 (1976) (strict liability in tort).
In the instant matter we have not been presented with, nor are we
aware of, any |ack of adequacy of the existing renedies for breach
of a trustee's duties. There is, in our view, no justification for
t he wholesale changes in Miryland |law that Regina advocates.
| ndeed, so enduring has been the marriage between trusts and equity

in this State that adoption of Regina's contentions would violate
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the spirit, if not the letter, of ET 8 14-101 ("A court having
equity jurisdiction has general superintending power with respect
to trusts.").

Accordingly, we hold that there is no universal or omnibus
tort for the redress of breach of fiduciary duty by any and al
fiduciaries. This does not nean that there is no claimor cause of
action avail able for breach of fiduciary duty. Qur hol ding neans
that identifying a breach of fiduciary duty will be the beginning
of the analysis, and not its conclusion. Counsel are required to
identify the particular fiduciary relationship involved, identify
how it was breached, consider the renedi es avail able, and sel ect
t hose renedi es appropriate to the client's problem \Whether the
cause or causes of action selected carry the right to a jury trial
will have to be determ ned by an historical analysis. Counsel do
not have available for use in any and all cases a unisex action,
triable to a jury. This Court would not preside over the death of
contract by recognizing as a tort a breach of contract that was
found to be in bad faith. See K & K Managenent, Inc. v. Lee, 316
Md. 137, 169, 557 A 2d 965, 980-81 (1989); Al exander & Al exander,
Inc. v. B. D xon Evander & Assocs., 336 M. 635, 654, 650 A 2d 260,
269-70 (1994) ("[T]his Court has refused to adopt any theory of
tortious interference with contract or with economc relations”

that transforns a breach of contract claim into an intentiona
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tort.). Nor shall we preside over the death of equity by adopting
Regi na's contenti ons.
To the extent that Hartlove v. Maryland School for the Blind,
111 Md. App. 310, 681 A 2d 584 (1996), is contrary to the views
expressed in this opinion, Hartlove is disapproved.
|V
Regina alternatively contends that, if she were not entitled
to ajury trial on her counterclaim the circuit court neverthel ess
erred as a matter of law in concluding that Donald had not
commtted a breach of trust. |In this alternative argunent Regina
anal yzes the transaction to be the presentation by Donald, as
trustee of the Frances Trust, of a claimto Donald, as persona
representative of Louis's estate. Regina argues that the claimwas
"forever barred" by the tinme limts of ET 8§ 8-103(a) and that
Donal d, as trustee of the Louis Trust, was required to oppose on
t hat basis transfer of the segregated funds to an account in the
name of the Frances Trust.?

ET § 8-103(a) (1996 Cum Supp.) provides in relevant part:

8We note that Donald served as personal representative of
Louis's estate and as trustee of the Louis Trust by virtue of
appoi ntnent by his father. Conpare Goldman v. Rubin, 292 Ml. 693,
441 A 2d 713 (1982) (where divided loyalty in a transaction
necessarily results fromthe provisions of the testator's will, the
conflict is not per se a breach of trust). It is because of these
conflicts that Donald held the segregated assets in abeyance, for
possible return to the Louis Trust unless and until the equity
court approved a conpleted transfer to the Frances Trust.
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"[A]l'l clainms against an estate of a decedent, whether
due or to beconme due, absolute or contingent, |iquidated
or unliquidated, founded on contract, tort, or other
| egal basis, are forever barred against the estate, the
personal representative, and the heirs and | egatees,
unl ess presented within the earlier of the follow ng
dat es:

"(1) 6 nonths after the date of the decedent's
deat h; or

"(2) Two nonths after the personal representative

mails or otherwi se delivers to the creditor a copy of a

notice in the formrequired by 8 7-103 of this article or

other witten notice, notifying the creditor that his
claimw ||l be barred unless he presents the claimwthin

2 nmonths from the mailing or other delivery of the

notice."

In ET 8§ 8-103 the "time proviso is part of the right and not
nmerely a limtation of the renedy." Chandlee v. Shockley, 219 M.
493, 498, 150 A 2d 438, 441 (1959). Shockley, which dealt with a
predecessor statute to ET 8§ 8-103, held that a personal
representative against whoma claimis asserted "may wai ve or be
estopped to rely on the tine limt of the statute." 1d. at 502,
150 A 2d at 443. The current statute was recommended by the
Hender son Conm ssion and enacted as forner Article 93, § 8-103.
The explanations of the Henderson Comm ssion were published as
comments to the various sections of former Article 93, and the
comments to 8 8-103 may be found followng 8 8-103 in M. Code
(1974), Estates and Trusts Article. The comment to 8§ 8-103 advi ses
that "[t]he Comm ssion did not intend to cause a change in the rule

of Chandlee v. Shockley, ... which held that the personal

representative may unintentionally waive, or be estopped to assert,
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[imtations under the particular circunstances of that case."
Shockl ey involved a notor tort claim against the decedent whose
personal representative could be found estopped fromraising the
bar of the statute because a representative of the estate allegedly
had assured the claimant's attorney that it was unnecessary to file
suit, that liability was not contested, and that the matter would
be settled once the extent of the damages was known. 1d. at 495,
150 A 2d at 439. See also Lanpton v. LaHood, 94 M. App. 461
474-75, 617 A 2d 1142, 1149 (1993).

The applicability of the Shockley rule to the case before us
is better denonstrated by considering whether the statute woul d bar
the claimif the fiduciaries of the Frances Trust and of Louis's
estate were separate individuals. Under that scenario, shortly
after Louis's death, his personal representative discovers that
Louis had sold for his personal account a U S. Treasury Bond
bel onging to the Frances Trust, and the personal representative
arranges for the appoi ntnment of soneone el se as successor trustee
of the Frances Trust. That trustee is fully advised of the
di scovery. There follows a continuing investigation of Louis's
personal and trustee records, either by the successor trustee with
t he active cooperation of the personal representative, or by the
personal representative, who keeps the trustee fully advised. The
pur pose of the investigation is to nake the matter right. Under

t hat hypothetical, the personal representative woul d have wai ved,
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or been estopped from asserting the bar of 8§ 8-103. That result
is not altered because Donal d occupi ed both positions, so |ong as
he acted w thout breach of trust, as the circuit court found in the
exerci se of exclusive equity jurisdiction.

Accordingly, there was no error of law in the declaratory

judgnent entered by the circuit court.

JUDGMENT OF THE COURT OF SPECI AL

APPEALS AFFI RVED. COSTS TO BE PAI D

BY THE PETI T1 ONER.




