Thi s case involves Maryland’ s Donestic Viol ence Act, Mryl and
Code, 88 4-501 through 4-516 of the Family Law Article.! Section
4-504 authorizes a “person eligible for relief” to petition for a
protective order. Section 4-501(h)(5) defines a “person eligible
for relief” as including “an individual who has a child in conmon
with” the person alleged to have commtted the abuse. Coburn v.
Coburn, 342 Mi. 244, 253, 674 A 2d 951 (1996).

The appellant, GCeoffrey W Kaufman, and the appellee, Dawn
Marie Motley, although unmarried, have two mnor children in
conmon. On February 24, 1997, they had entered into a Consent
Order for Custody and Visitation under which primry physical
custody of the two children was given to the appellant. Judge
Herbert L. Rollins of the Circuit Court for Frederick County
formal |y adopted the parties’' Consent O der.

Approximately one nonth later, the appellee, as a “person
eligible for relief,” filed a Petition for Protection from Donestic
Vi ol ence pursuant to 8 4-506. The appellee stated that the
appel lant was (1) threatening her and any person who was in her
presence; (2) stalking her at night, with the children present; and
(3) making threats regarding arson. On May 7, 1997, a hearing on
the nerits of the petition was held before Judge Mary Ann Stepler.
At the conclusion of the hearing, Judge Stepler nade the foll ow ng

findings of fact:

! Maryl and enacted the Domestic Violence Act in 1980 by Chapter 887 of
the Acts of 1980. It has been codified as part of the Fam |y Law Article since
1984.
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: .[1] find by clear and convi nci ng evi dence
that there were threats of ruining [the
appellee's] life, arson in the mddle of the
night, threats to do harm to all who
associated wth [the appellee], t hi ngs
happening in the mddle of the night, the
stal ki ng behavior with the children present,
the threatening behavior with the children
present, all are acts that | find by clear and
convi nci ng evidence woul d place [the appellee
and the mnor children] in fear of inmnent
serious bodily harm

Based on that fact finding, the Judge issued the protective
order, directing:

That the respondent shall not abuse, threaten
or harass the petitioners, that the respondent
shall not contact in person, by tel ephone, in
writing, or by any other neans, attenpt to
contact, or harass Dawn Motl ey. That the
respondent shall not enter the residence of
Dawn Motley, or be within one mle of said
residence at 316 WIIlow Avenue, Frederick,
Maryl and, or any other residence where she may
occupy. . . .That he shall stay away from her
pl ace of enploynent at VWAl Mart, or any other
pl ace of enpl oynent.

See Coburn v. Coburn, 342 M. 244, 674 A 2d 951 (1996).

Judge Stepler’s order went on to provide that “the custody of
[the minor children] is awarded to [the appellee].” The present
appeal is taken from the issuance of that protective order. On

appeal , the appellant raises two contentions:

1. That the circuit court erred in issuing a
protective order for an indefinite
period, in direct violation of § 4-
506(g); and

2. That t he circuit court comm tted

reversible error by awardi ng custody of
the two mnor children to the appell ee,
despite the presence of a valid Consent
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Order for Custody and Visitation under
which custody was awarded to the
appel lant, without a judicial finding (1)
of a material change in circunstances,
and (2) that such change was in the best
interests of the children.

The appellant's first conplaint is that the protective order
shoul d be vacated because 8§ 4-506(g) mandates that any protective

order issued "shall be effective for the period stated in the

order, not to exceed 200 days"? but that the open-ended protective
order in this case was erroneously ordered to be effective "until
such tine as ordered otherwise." H s argunent is that if the order
was arguably excessive in scope by not expressly limting itself to
two hundred days or less, it was thereby null and void ab initio
and had no vitality even within the first two hundred days.

For that draconian proposition, the appellant relies on

Zer husen v. Zerhusen, 73 Ml. App. 386, 534 A 2d 686 (1988). In

Zer husen, a couple had filed for a divorce. Prior to receiving a
judicial decree of divorce, the wfe filed an ex parte petition for
protection from donmestic violence pursuant to 8 4-505. Based on
the allegations in the petition, the chancellor granted the ex
parte order and renoved the husband fromthe famly residence for
a period of fifteen days. The husband i nmedi ately noved to quash

the order, claimng that the statute only permtted an ex parte

2 pursuant to an amendnent effective on August 1, 1997, § 4-506(g) now

provides that a protective order may be effective for a period of up to twelve
months. At the time of the hearing in this case, however, the earlier provision
was in effect, providing that the order should not exceed two hundred days.
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order to be in effect for a maxi mum of five days.® Despite the
express and unanbi guous statutory | anguage, the chancellor refused
to quash the order. This Court reversed the chancellor's decision
and held the ex parte order to be a nullity:

The statute specifically confers upon a
court the power, on an ex parte petition, to
order an alleged abuser from the marital
residence for a period of five days, not for
any other period in excess of five days.

* * * %

W read [the statute] as nmandating that
courts are without authority to enter ex parte
protective orders for nore than five days
after service of a copy of the petition upon
the all eged abuser. Any order by a court that
endeavors to extend that five day period
permtted by [the statute] is a nullity.

ld. at 389-90 (First enphasis in original; second enphasis

suppl i ed).

We do not find Zerhusen to be controlling. In Zerhusen, the
Court was dealing wth an extraordinary situation, i.e., an ex
parte proceeding and the granting of an ex parte order. By its

very nature, an ex parte proceeding prevents one party from
defendi ng hinself or herself against the accusations of the other.
This Court focused on that point, stating:
Furthernore, the statute commands that a
"protective order hearing shall be held no

|ater than 5 days after the tenporary ex parte
order is served on the alleged abuser."™ Thus,

3 The maxi num duration of an ex parte order was extended to seven days

by a 1992 anmendnent.
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it is apparent that the lLeqgislature desired a
mnimal interruption of the famly unit and,
as a result, severely linmted the tine frane
during which the alleged abuser could be
ousted fromthe nmarital hone, absent a hearing
on the nerits.

W infer that the Legislature was well
aware of the difficulty trial courts face in
scheduling hearings within the tinme prescribed
by the statute. The Ceneral Assenbly,
nonet hel ess, obviously believed that the
difficulty confronting the courts is secondary
when conpared with the prol onged di sruption of
the famly unit.

Id. (Enphasis supplied).

| ndeed, when the subject matter of a hearing turns from
tenporary ex parte orders, pursuant to 8 4-505, to protective
orders of nmuch | onger duration, pursuant to 8 4-506, the procedural
safeguards are all in place. Subsection 4-506(a) provides that the
respondent under 8 4-505 “shall have an opportunity to be heard on
t he question of whether the court should issue a protective order.”
The date and tinme of the protective hearing shall be pronptly set
and nust be held within seven days after the tenporary ex parte
order is served on the respondent. Subsection 4-506(b)(2) sets out
in elaborate detail the serving of notice on the respondent,
various information of which the respondent shall be notified, and
clear advice to the respondent as to his responsibilities after

receiving the notice.
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Wth all of the normal procedural safeguards in place, there
is no need to place the sane constraints on a protective order
only issued after a full hearing on the nerits, as there is to
pl ace such constraints on an ex parte order. |In this case, there
was a full hearing on the nerits. The appellant had the
opportunity to present evidence, to cross-exam ne the appellee’s
W tnesses, and to present argunent to the court. Judge Stepler
made detailed findings of fact, fully supported by the evidence,
t hat abundantly justified her issuance of the protective order

Coburn v. Coburn, 342 M. 244, 674 A 2d 951 (1996); Ricker v.

Ri cker, 114 Md. App. 583, 587, 691 A 2d 283 (1997). If, noreover,
t he appellant believed that that order was flawed because it was
open-ended, the appellant had every opportunity to bring that point
to Judge Stepler’s attention but failed to do so.

Al t hough we agree with the appellant that under the statute a
protective order potentially loses its vitality after two hundred
days, we hold that the order was fully effective within the initial
two hundred days and was not, as the appellant contends, void ab
initio.

The appellant’s second contention is that Judge Stepler
erroneously nodified the preexisting custody agreenent by awarding
custody of the two mnor children to the appellee. Hs argunent is
that custody, under the prevailing case |aw, cannot be changed

absent express findings that there has been a material change of
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circunstances and that the nodification of the custody arrangenent
isin the best interest of the child. The appellant is confusing
two very separate nodalities by which a court may i ssue a custody
order. The general rule for the nodification of custody is,

i ndeed, as the appellant describes it. Hardisty v. Salerno, 255

Ml. 436, 438, 258 a.2d 209 (1969); Taylor v. Taylor, 246 Ml. 616,

621-22, 229 A 2d 131 (1967): \Wagner v. \agner, 109 Mi. App. 1, 29-

30, 674 A 2d 1 (1996). That was not, however, the nodality
enpl oyed in this case.

Section 4-506(d), listing the forns of relief that may be
granted under a protective order, expressly provides that, as part
of the protective order itself, the judge may “award tenporary
custody of a mnor child of the respondent [the appellant here] and
a person eligible for relief [the appellee here].” Bar bee v.
Bar bee, 311 Md. 620, 624, 537 A 2d 224 (1988), expressly referred
to the right “to be awarded tenporary custody of the children” as
one of the protections afforded by the Donestic Violence Act. See

al so Coburn v. Coburn, 342 Md. 244, 255, 674 A 2d 951 (1996).

The nodification of custody in this case was part of the
protective order. Section 4-506 itself establishes the statutory
justification that needs to be shown. It was shown in this case.
Judge Stepler nade express findings of fact explaining her reasons
for nodifying the custody:

The conduct that | have heard by [the

appel lant] quite truthfully has been shocki ng.
Ms. Kaslick [attorney for the mnor children]
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said after hearing the testinony that she in
fact was in fear for the children. . . . This
stal ki ng behavior with the children in the car
S [T]hey [the <children] have to
understand that their father thinks their
nother is a bad person. | don't know what
ot her conclusion they can cone to. This is
obviously not in their best interest. | do
find by clear and convinci ng evi dence t hat :

the stalking behavior with the children
present, the threatening behavior with the
children present, all are acts that | find by
cl ear and convincing evidence would pl ace al
petitioners, which includes the children, in
fear of inmm nent serious bodily harm

In rejecting both of the appellant’s contentions, we are
hereby affirmng the trial court’s decision. We caution the
appel | ee, however, not to read the decision that is being affirnmed
too broadly. At oral argunent, it appeared that the appell ee was
construing the trial court’s decision as a nore general custody
nodi fication rather than as a tenporary custody award pursuant to
8 4-506(d)(6). It was not a nore general custody nodification. It
may well be that an adequate evidentiary predicate was laid for a
nore general custody nodification, but the necessary findings were
not nmade and the necessary procedural formalities were not
obser ved.

A review of the transcript of the hearing before Judge
Stepler--from the opening statenent of counsel through the
presentations of the witnesses to the closing argunent--makes it
transparently clear that the only thing before the court was the
application for a protective order pursuant to § 4-506. Anything

done pursuant to that order, therefore, was subject to the two-
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hundred-day limtation. | ndeed, Barbee v. Barbee, 311 Ml. 620,

623, 537 A 2d 224 (1988), referred to the purpose of the Donmestic
Vi ol ence Act as the providing of “immedi ate” protection:

That the Act was designed to aid victins of
donesti c abuse by providing an imedi ate and
effective nonmonetary renedy is readily
apparent. To this end the Legislature
enpowered courts to order that . . . specified
protective devices be inplenented, all to
protect the victins’ imediate and future
safety.

See also Coburn v. Coburn, 342 Md. at 253 n.8 (“Filing a petition

for protection fromabuse does not . . . award pernanent custody of
children.”)

It may well be that Judge Stepler’s open-ended order, even
beyond the statutorily authorized two hundred days, enjoys sone
sort of presunptive validity, continuing in effect unless and until
formal Iy chall enged. It may be that the order beyond the two
hundredth day is only voidable rather than void, an issue that is
not before us and which we do not decide. Qur advice to both
parties, however, is that they be alert to this possibly unsettled
state of affairs and take whatever steps they may deem appropriate
to deal with whatever unresolved problens may possibly present
t hensel ves once the two-hundred-day order has run its course, which
it apparently did on Novenber 23, 1997. \Whatever problenms m ght
arise are not before us on this appeal and we are not even
speculating with respect to what they m ght be or with respect to

how to deal with them W are sinply alerting the parties to the
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possibility that they may wi sh to give sone thought to the state of
affairs that may confront themin the aftermath of the protective

or der.

JUDGVENT AFFI RMED; COSTS TO BE
PAI D BY APPELLANT.



REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 919

Septenber Term 1997

GEOFFREY W KAUFNVAN

DAWN MARI E MOTLEY

Moyl an,
Thi ene,
Kenney,

JJ.

OPI Nl ON BY MOYLAN, J.

Filed: February 5, 1998



