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Softball requires each athlete to take the field ready to
perform the plays that are necessary for the team to wn. One
thing that veteran ballplayers and fans know, |ong before the
opening pitch, is that there are dangers on the base path. That is
illustrated by this case of 13 year old St. Mark’s Parish second
basenman Tara Kelly, whose ankle fractured when a St. Joseph’s
Parish player slid into her as she nmade the tag.

Seeking to revive their $10 mllion lawsuit, Tara and her
parents, Daniel and Terry Kelly, ask us to reverse the grant of
summary judgnent in favor of all five defendants/appellees: St
Mark’s Parish; St. Joseph’s Parish; Phillip John Wel ch, manager of
the St. Joseph’s team the Catholic Archdi ocese of Washi ngton, D.C
(the Archdiocese); and the Catholic Youth O ganization (CYO.
Restated, the Kellys’ contentions are that the Grcuit Court for
Prince CGeorge’s County erred in disregarding evidence supporting
i nferences that Tara was injured as a result of:

l. “Coaching” failures in training players
and coaches to safely execute the slide
and tag-out play, and in matchi ng pl ayers
of uneven skill;

Il. Failure to wequip the dianmond wth
“breakaway bases” t hat m ght have

prevented Tara’s injury; and

I11. Inproper care of Tara in the aftermath of
the on-field collision.

As to the first and second liability theories, we agree with
the circuit court that the Kellys assuned the risks of Tara's

injury, as well as the risk of playing on a field with stationary



bases. As to the third theory, we see nothing in the sumary
judgnment record to suggest that the injuries for which the Kellys
seek conpensation resulted fromany breach of the defendants’ duty
of care to Tara after her injury. W shall affirmthe judgnents.
FACTS AND LEGAL PROCEEDINGS
The Injury

Tara was hurt in an April 22, 1997 fast pitch softball gane at
St. Joseph’s Pari sh. She was playing second base for the St.
Mark’s Parish 7'" and 8'" grade teamin a CYO |l eague. In the bottom
of the first inning, with no outs, St. Joseph’s was al ready beating
St. Mark’s badly. According to Tara, Amy G, a good player for St
Joseph’s, hit the ball, rounded first, and headed for second base.
Any slid into the base feet first, colliding with Tara, who nade
the tag for the first out of the inning.?

Tara’s right foot had been positioned on the back corner of

the stationary base, which was anchored by a stake into the ground.

! her accounts of the play differed fromTara’'s. Ms. Kelly
testified in her deposition that Amy had not hit the ball, but was
trying to steal second fromfirst. Ms. Kelly also recalled that
the unpire called Any safe. Phillip Welch, the St. Joseph’'s
manager who was coaching third base, also testified that Any was
trying to steal from first base, and that he had given her the
steal sign. Patricia Brady, Tara s coach, did not recall whether
Anmy had batted or was stealing fromfirst. W find any factua
di sput e regardi ng whet her Any was stealing fromfirst or trying to
stretch a hit into a double i material to the issues raisedinthis
appeal , because the salient and undisputed fact is that Any slid
into second base. See Scroggins v. Dahne, 335 Ml. 688, 690-91
(1994) (di sputes regarding facts that will not affect the outcone of
the case do not foreclose summary judgnent).
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She placed it along the side toward first base, but |eft nost of
the base open along the base path, so that she did not obstruct
Any’s path. Inthe collision, Tara's ankl e was severely fractured.

Terry Kelly, Tara's nother, was watching the game. She had
just arrived and was in the process of setting up her chair when
she | ooked out on the field, just in tine to see Any G sliding
into second. Tara and Terry both described Any’s slide as curved
i nstead of straight.

Al t hough Tara’'s ankl e was not bl eeding and the break was not
compound, it was inmediately identified as a serious injury. As
Tara recalled it, after ajust “couple of mnutes,” she was carried
fromthe field by Coach Welch from St. Joseph’s and a woman whom
she did not know.?

Terry Kelly, in an effort to get Tara to the hospital as
qui ckly as possible, brought her car up next to the field. Tara
was carried five or six nore steps to the car, then driven by her
not her to the enmergency room at the National Naval Medical Center
in Bethesda.® After three surgeries, Tara has intermttent pain

and sone activity limtations as a result of the injury.

Wl ch testified in deposition that the wonman who assi sted hi m
was a nurse. She was present at the gane because she was the wfe
of his assistant coach and nother of a St. Joseph’s team nenber.

Patricia Brady, the St. Mark’s coach, testified in deposition
that “people asked Ms. Kelly to let themcall — not to put her in
the car, to call an anbul ance.”



The Litigation

The Kellys filed a nine count conplaint against CYOQ St.
Joseph’s Parish, its coach, and St. Mark’s Parish, as well as the
Ar chdi ocese of Washi ngton, under whose supervi sion the pari shes and
their staffs work. The counts included negligence all egations that
the defendants failed to train players and coaches how to safely
play softball, failed to ensure that Tara’s teamwas not schedul ed
to play against teans with nore skilled players, failed to equip
the field with breakaway bases that may have prevented Tara’s
injury, and failed to ensure that coaches and volunteers were
trained to handl e energencies involving gane injuries. Extensive
di scovery ensued.

Tara testified at her deposition that she |oved playing
sports. She regularly foll owed and wat ched prof essi onal baseball.

Tara’s grandfather was a professional baseball player, and her

father occasionally played softball. She knew “the rules of
softball,” including that she had to tag the runner with the ball
to make the out. She did not “renenber ever being told it, but

[ she] knew the rule” because she had “kind of grown up wth
basebal|” and “the rules are very simlar” to softball.

Before her injury, Tara had played CYO softball the three
previous years, and T-ball before that. She “[mainly” played
second base and shortstop. She liked softball and considered

hersel f a good player. She was on St. Mark's “A” teamin both her



sevent h and ei ghth grade years. That year, the St. Mark’ s teamwas
one of the average teans in the | eague, not the worst, but not the
best .

Later, in an affidavit opposing summary judgnment, Tara
decl ared that she was

never trained by [her] softball coach, Ms.

Brady, in the “rules of softball” and did not
know the actual rules of softball. This is
apparent since | thought | had to keep ny foot
on the base in order to tag out a runner. It
is <clear that | was given the wong

i nstruction on howto tag out a runner sliding
into second while avoiding the runner.

Dani el Kelly, Tara’s father, testified at his deposition that
he was not at the gane when Tara was injured. But he was the St.
Mark’s Parish softball conmm ssioner at that time. He had watched
some of the St. Mark’s practices, and hit ground balls for the
pl ayers. He recounted that one of St. Mark’s coaches taught Tara
how “to get a foot and one corner” of the base. Tara al so | earned
“[t]o reach into the base to tag out and there should be no
probl em”

Tara’s coach, Patricia Brady, testified at her deposition that
she considered the CYO league to be for “devel opnental
i nstruction,” “participation,” and “fun.” She described Tara as
“one of the better skilled” players on the St. Mark’s team

Wth respect to instruction and training, Brady expl ai ned t hat
she “work[ed] with [her] infield girls . . . . a lot[,]” and

specifically coached Tara in how to play second base. Brady’ s
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daughter, who pl ayed second base on her high school softball team
also “had cone . . . at |least on two occasions specifically to work
with Tara” on fielding at second base.

One constant and transcending |lesson was “not to block the
base,” which Brady taught to avoid injury. In addition, Brady
coached Tara “to stand either in front of the base, behind the
base, or . . . on the side of the base where the runner would not
be comi ng.” Wen asked whether she “train[ed] her, in ternms of how

she would know where the runner was going to be com ng,” Brady

replied, “No, | did not. | don’t think that's a skill that needs
to be trained.” In her view, the “elenment of risk” involved in
fielding against a sliding base runner was a mtter that

“everybody knows” as a matter of “common sense[.]”

Thomas Manco, director of CYO prograns, testified in
deposition that, “[u]lnder the rules, the batter/runner has the
right to reach the base w thout obstruction by the fielder.” The
rules in use for the CYO | eague stated that “[r]unners are never

required to slide,” but al so provide that a base runner is required
to “legally attenpt to avoid a fielder in the inmmediate act of
making a play on her.” Sliding is one cormmon way to do so.
Phillip Welch coached both the St. Joseph’s team and a
“select” team in a different conpetitive |eague called the

“Maryl anders.” The Maryl anders teamwas not affiliated with CYO or

any of the parishes. Tara recalled that one of her St. Mark’'s



teammat es and anot her of her St. Mark’s classmates played for the
Maryl anders. After she was i njured, Tara al so cane to believe that
Any G was on the Maryl anders; Wl ch, however, testified that she
was not on his Maryl anders teamthat year

Wl ch instructed his players to slide “[a]lny tinme there is a
play at the bag that they are going to,” for “[s]afety reasons.”
He pointed out that “[t]he alternative is the two girls running
into each other, versus sliding into the base.” Wlch told his
team that sliding “was mandatory” because “National H gh Schoo
Federation rules require you to slide into a bag. . . at any tine
during a play at any bag. You cannot go in and run over a player
at a bag or you' re automatically thrown out of the gane.” He
“spent hours on sliding drills[,]” telling the players that “the
sliding was for their safety, as well as the other player.” He
taught themto go into the bag with their lead foot, which in Any’s
case was her right foot. Wlch told her that she should “[a]lways”
aim for the bag. He “[n]ever” told his players that they were
allowed to try to knock the fielder down.

The Gircuit Court for Prince George’ s County granted summary
judgnment on all counts to all defendants. As to the negligent
training and m smatch cl ains, the court concl uded that “a person of
normal intelligence, in a simlar position as [the Kellys], would
cl early have conprehended t he danger” in taggi ng out a sliding base

runner. Cting Tara’s four years in softball and her *“nornmal



intelligence,” the court held that

[t] he i ssue of whether [Tara] had know edge of
the danger and appreciated that risk, and
t hus, assuned the risk is for the Court . . .

[ The Kellys] clearly understood the risk of
injury by participating in softball and
especially when Tara Kelly positioned herself
in front of or in the path of a runner that
could result in a collision. Contact between
a runner and the base defender is a risk
incidental to the ganme of softball, which is
obvi ous and foreseeable. Furthernore, sliding
is a part of softball

[ The Kellys] had know edge of the risk of
collision and injury, appreciated that risk
and voluntarily participated and permtted
Tara Kelly to expose herself to that risk by
participating in the softball gane.

As to the negligence and premises liability clainms relatingto
the use of stationary bases, the court also held that the Kellys
had assuned the risk of playing on field with them Even
“[a] ssum ng the use of the non-breakaway bases created a dangerous
condition[,]” the stationary staked bases “were open and visible
and avail able for inspection.”

Wth respect to the negligent training in enmergency care
claim the court concluded that the Kellys “failed to present
adm ssi ble evidence of negligence” to show either that “the
[ d] ef endants breached their duty of care in the manner in which

Plaintiff Tara Kelly was treated after sustaining an injury” or

that Tara’s “injuries were worsened when she was renoved fromthe



field or thereafter.”*

The Kellys noted this appeal, in which they challenge the
judgnments on their training, msmatch, breakaway bases, and
enmergency care clains.?®

DISCUSSION
Assumption Of The Risk
“Assunption of the risk negates the issue of a defendant’s
negligence by virtue of a plaintiff’'s previous abandonnment of his
or her right to maintain an action if an accident occurs.”
McQuiggan v. Boy Scouts of America, 73 M. App. 705, 710 (1988).
The concept
is grounded on the theory that a plaintiff who
voluntarily consents, either expressly or
inmpliedly, to exposure to a known risk cannot

| ater sue for danages incurred from exposure
to that risk. . . . “[The defense] rests upon

“The court did not address whether appellee Wlch had
statutory immunity fromnegligence liability. See, e.g., Ml. Code
(1974, 2002 Repl. Vol., 2003 Cum Supp.), 8 5-406, § 5-407, § 5-802
of the Courts & Judicial Proceedings Article (limting persona
liability for certain agents and volunteers and officials of
charitable, recreational, athletic, and civic organizations). See
generally Howard P. Benard, Little League Fun, Big League
Liability, 8 Marqg. Sports L. J. 93 (1997)(advocating immnity
| egislation and a |iability scheme other than ordinary negligence
for volunteer coaches); Jame Brown, ILegislators Strike Out:
Volunteer Little League Coaches Should Not Be Immune from Tort
Liability, 7 Seton Hall J. Sports L. 559, 580-81 (1997)(opposing
i mmunity based inter alia on the availability of insurance).

The circuit court also granted sunmary judgnment on the
Kellys’ clains for intentional infliction of enotional distress and
for reinbursenent of nedical expenses. The Kellys have not
chal | enged the judgnment on the intentional infliction claim/(Count
1 X).



an intentional and voluntary exposure to a

known danger and, therefore, consent on the

part of the plaintiff to relieve the defendant

of an obligation of conduct toward himand to

take his chances from harm from a particular

risk.”
Crews v. Hollenbach, 358 Ml. 627, 640-41 (2000)(citations omtted).
Thus, if the plaintiff “(1) had know edge of the risk of danger
(2) appreciated that risk and (3) voluntarily exposed hinself to
it[,]” then assunption of the risk has been established. Liscombe
v. Potomac Edison Co., 303 Md. 619, 630 (1985)(citation omtted);
see McGuiggan, 73 Ml. App. at 710.

Whet her a risk has been assuned in a particular situation is

nmeasured by an objective standard.® See ADM P’ship v. Martin, 348

Assunption of the risk frequently is described as either
“primary” or “secondary,” although the Court of Appeal s has deci ded
assunption of the risk cases without finding it necessary to adopt
that distinction. See Crews v. Hollenbach, 358 M. 627, 641-42
(2000) . Because many decisions do discuss these concepts in
exam ni ng assunption of particular sports risks, an understandi ng
of the distinction is hel pful.

The distinction arises fromboth the source and the effect of
an assunmed ri sk. Either a reasonable plaintiff understood and
agreed that the defendant had no duty to her in the particular
circunstances that gave rise to the injury (primary assunption), or
alternatively, the plaintiff deliberately chose to accept the known
ri sk that the defendant m ght behave in the manner that caused her
injury (secondary assunption). See id. at 641-42. The “no duty”
rational e for primary assunption of the risk generally arises from

a “judicially-crafted public policy . . . . designed tolimt the
duty of <care that the public owes to certain classes of
plaintiffs.” Id. at 642; see also Turcotte v. Fell, 502 N. E. 2d

964, 968 (N. Y. 1986) (assunption of the risk in this sense is based
on plaintiff’s consent to relieve defendant of a legal duty to
protect him from certain future sports risks). The alternative
“vol untary exposure” rational e for secondary assunption of the risk

(continued. . .)
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Md. 84, 91 (1997); Saponari v. CSX Transp., Inc., 126 Ml. App. 25,
32, cert. denied, 353 Md. 473 (1999). “‘[A] plaintiff will not be
heard to say that he did not conprehend a ri sk which nust have been
obvious to him’'” ApM P’ship, 348 MI. at 91 (citation omtted).
“Al t hough t he question of whether the plaintiff assumed the riskis
normally for the jury, if it is clear that an individual of nornal
intelligence, inthe plaintiff’s position, nmust have understood t he
danger, then the issue is for the court.” Saponari, 126 M. App.
at 32; see ADM P’ship, 348 MJ. at 91-92; Schroyer v. McNeal, 323
Mi. 275, 283-84 (1991).

Assunption of the risk principles apply to children as well as
adul t s. See Bliss v. Wiatrowski, 125 M. App. 258, 273, cert.
denied, 354 M. 571 (1999); McGuiggan, 73 M. App. at 710-12.
Li ke adults, children are held to an objective standard, al beit one
reflecting the child s age, nental capacity, experiences, and

circunstances.’ For exanple, in McGuiggan, we held that a 12 year

5C...continued)

focuses on the individualized factual question of whether this
particular plaintiff know ngly and voluntarily exposed herself to
the danger that culmnated in her injury. See Crews, 358 M. at
641. See also Knight v. Jewett, 834 P.2d 696, 708 (Cal.
1992) (expl aining that focus in primary assunption of the risk cases
i s not whether the plaintiff’s conduct in choosing to encounter the
ri sks of the ganme was reasonable, but “whether, in light of the
nature of the sporting activity . . . , defendant’s conduct
breached a | egal duty of care to plaintiff”).

"W reject the Kellys' suggestion that the assunption of risk
standard for children is subjective. The Kellys m sunderstand our
observation that "'no very definite statement can be made as to

(continued...)
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old boy assuned the risk of an eye injury that occurred shortly
after he decided to stop playing a rubberband-paper clip shooting
gane with his friends. See McGuiggan, 73 M. App. at 711. In
doi ng so, we recognized that “there is no doubt that a child of
that age can assune the risk of his or her actions.” I1d.

In Bliss v. Wiatrowski, we approved the following jury
instructions in a case involving a 16 year old passenger’s
negligence claim against the intoxicated driver with whom she
accepted a ride:

[ Al]ssunption of the risk . . . my bar

recovery by a guest passenger of a drunken
driver, who knows or should know of the

driver’'s condi tion, | f t he driver's
negl i gence, due to intoxication, is the cause
of the accident causing injury. . . . Achild,
however, is not to be held to the sane
standard or degree of care that an adult woul d
have used. . . . A child should be deemed to

have assumed the risk if another child of
similar age, intelligence, experience and
development, would have acted differently,
under the same circumstances.

Bliss, 125 Md. App. at 273-74 (enphasis added). These instructions

(...continued)

just what standard is to be applied to [children].’" See McGarr v.
Boy Scouts of America, 74 Md. App. 127, 135 (1988)(quoti ng Prosser
& Keeton, Law of Torts 179 (5'" ed. 1984)). W did not intend by
that statenent to change the objective standard for assunption of
the risk by a child that we recogni zed in McGuiggan v. Boy Scouts
of America, 73 M. App. 705 (1988). In that case, decided just
bef ore McGarr, we affirmed summary judgnent on the ground that the
child assumed the risk as a mtter of |aw even though he
subj ectively decided to stop playing the dangerous gane before he
was i njured. See id. at 711.
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“accurately set[] forth the separate standard of care for mnors.”
Id.
Assuming Sports Risks

Anmong the dangers comonly cited to illustrate assunption of
the risk concepts are the physical risks intrinsic to the sport of
basebal|. See, e.g., Prosser & Keeton, The Law of Torts 8§ 68, at
488 (5'" ed. 1984)(“There are sone things, as for exanple the risk
of injury if one is hit by a baseball driven on a line, which are
so far a matter of conmon know edge in the conmunity, that in the
absence of sone satisfactory expl anati on a deni al of such know edge
sinmply is not to be believed”); Yount v. Johnson, 915 P.2d 341, 345
(NM C. App. 1996)(“A baseball can be hit or even thrown wth
bone-crushing velocity. Rules permt hard sliding, even the
occasional close pitch. It is all part of the gane, and its
contours are commonly understood, whether in the stadiumor in the
sandl ot”).

But softball and baseball players do not assune all risks of
injury sinply by participating in a gane. See McGuiggan, 73 M.
App. at 711. Wth respect to athletes injured during play, the
general rule is that “‘[a] voluntary participant in any |lawfu
ganme, sport or contest, in legal contenplation by the fact of his
participation, assunmes all risks incidental to the game, sport or
contest which are obvious and foreseeable.’” Nesbitt v. Bethesda

Country Club, Inc., 20 Md. App. 226, 232 (1974)(quoting 4 Am Jur.
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2d 8§ 98) (enmphasi s added). Thus, the risks assunmed by participating
in a game are only the “usual” and foreseeable dangers that a
simlarly situated player reasonably would expect to encounter
during that gane. See McGuiggan, 73 M. App. at 711. These
f oreseeabl e dangers include risk of injury resulting fromthe type
of physical contact that is an integral part of the sport as it is
typically played. See Hammond v. Bd. of Educ. of Carroll County,
100 Md. App. 60, 69-70 (1994).

We have applied these principles in cases involving a variety
of injuries incurred during voluntary ganes. See, e.g., 1id.
(general rule supported summary judgnent against 16 year old girl
severely injured during contact football scrimmge); McGuiggan, 73
Ml. App. at 712 (affirm ng summary judgnent agai nst 12 year ol d who
assumed risk of eye injury during rubberband-paper clip shooting
gane); Nesbitt, 20 Ml. App. at 232 (rul e supported sumary j udgnent
against 15 year old golfer who assunmed risk of injury during
driving range practice). The Kellys, however, have eschewed the
“negligent play,” “negligent supervision,” and “failure to warn”
clainms that we addressed in those cases, in favor of negligent
training, matching, and equipping clains. Mor eover, instead of
suing her coach or the player who injured Tara, the Kellys sued
only the St. Joseph’s coach, the parishes who sponsored the two
teans, the CYO | eague, and the Catholic Archdi ocese, which is the

sponsoring organi zation for the CYO | eague and the two parishes.
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The Kellys contend that, even if they assuned the risk of injury
resulting fromnegligent play, they could not have assuned the ri sk
of injury fromfailing to adequately instruct players and coaches
how to avoid this type of sliding injury, failing to match pl ayers
of simlar skill, or failing to use the safer breakaway bases.

We found no Maryl and precedent considering assunption of the
risk, or the “no duty” principles underlying that concept, in the
“negl i gent coachi ng” context. In Hammond, we did recognize the
viability of an assunption of risk defense to a negligent coaching
claim In that case, we affirnmed summary judgnent against the
famly of a 16 year old girl who was permanently injured while
playing in her first varsity football scrimmge. See Hammond, 100
Md. App. at 70. Although the Hamonds had signed a witten consent
and waiver form permtting their daughter to play on the boys’
team they clainmed that the waiver was invalid because school
officials failed to adequately warn them about the risk of such a
serious injury. W rejected that claim observing that “‘the | aw
does not make a school the insurer of the safety of pupils at
play[,]’” and that “courts have been extrenely inhospitable to
clainms that properly equipped, injured . . . players should be able
to recover fromschool officials for injuries sustained during an

ordinary, voluntary contact sport gane.”® 1Id. at 66-67 (citation

8Al though it appears that Terry Kelly signed a nedical
energency form before Tara began play that season, the grant of
(continued. . .)
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omtted).

W al so enphasi zed what is obvious to anyone who plays and
wat ches sports — that many ganmes require physical contact between
opposi ng players, so that participants are presunmed to know that
““there is no other way to play’” w thout some risk of physical
injury during such contact. See id. at 66-67. “[P]erneating the
sports injury cases is the recognition that ‘[p]hysical contact in

an athletic contest is foreseeable and expected.’” Id.
(quoting Albers v. Indep. Sch. Dist. No. 302 of Lewis County, 487
P.2d 936, 939 (ldaho 1971)). Moreover, “it is ‘conmmon know edge
that children participating in games . . . may injure thensel ves
and . . . [that] no amount of supervision . . . wll avoid sone
such injuries[.]’” Id. (quoting Brackman v. Adrian, 472 S. W 2d 735,
739 (Tenn. Ct. App. 1971)). Because playing voluntary sports is a
matter of individual choice, anyone who may be “weak, slow,
di sabl ed, etc.” can avoid the obvious dangers in playing the gane
by choosing not to participate. See id. at 65 n. 2.

Al t hough we were not asked to consider a negligent coaching
theory of liability, we did acknow edge that the sane assunption of
risk principles applicable to “negligent play” clainms asserted
agai nst anot her pl ayer have al so been applied to negligent coaching

clains. See id. at 66. W cited “nunmerous [out-of-state] cases in

8. ..continued)
summary judgnent here did not depend on that docunent.
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which mnors injured while playing in school sporting events have
sued school officials (or others simlarly situated) asserting that
the officials’ negligence caused the participant’s injuries,”
i ncl udi ng cases involving “inadequate instruction or training” and
“i nadequat e or i nproper supervision” by coaches. See id. at 65-66.

I.
Negligent Coaching

The Kellys conplain that the circuit court erred in granting
summary judgnent on their various “negligent coaching” clains,
which we view as falling into two related but distinct aspects of
coaching duties categories — negligent training and negligent
m smatching.® |In Count | of their amended conplaint, the Kellys
all ege that Tara was not trained in howto tag out a runner sliding
into second base. In Count Il, the Kellys claim that the
Archdi ocese, CYO, and both parishes negligently failed to train
their coaches, volunteer staff, and others so that they in turn
could “properly train players such as Plaintiff Tara Kelly in
correct procedures to play softball[.]” In Count 1V, they contend

that the sanme defendants negligently failed to ensure that Tara’s

°See generally Anthony S. McCaskey & Kenneth W Biedzynski, A
Guide to the Legal Liability of Coaches for a Sports Participant’s
Injuries, 6 Seton Hall J. Sports L. 7, 15 (1996)(“Preval ent case
| aw and | egal commentary establish the follow ng specific duties
upon coaches: (1) supervision; (2) training and instruction; (3)
ensuring the proper use of safe equipnment; (4) providi ng conpetent
and responsible personnel; (5) warning of |atent dangers; (6)
provi ding pronpt and proper nedical care; (7) preventing injured
athletes from conpeting; and (8 matching athletes of simlar
conpetitive levels”).
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team “was assigned to play other teanms and other players of
reasonably conparable age, skill, size, strength, experience,
training, and | evel of conpetitiveness” to Tara and the St. Mark’s
t eam

Bef ore exam ning the Kellys’ argunents with respect to these
cl ai ms, however, we wi sh to underscore what we are not consi dering
her e:
. First, we are not addressing mandatory sporting activities,

such as those that m ght occur in a school physical education
class or a professional sport.?°

. Second, we do not address injuries incurred as a result of
off-field conduct that is not an intrinsic part of the sport,
such as, for exanple, injury resulting from a coach’s
negligence in driving players to the field.

. Third, we do not address injury resulting froman intentional
or reckless act by another coach, such as a coach’s
instruction to a base runner to execute an illegal take-out

slide that presents a clear safety threat to the fielder.?

Ycf. Hammond v. Bd. of Educ. of Carroll County, 100 M. App.
60, 65 n.2 (1994)(“different considerations may apply when an
i njury occurs during conpul sory physical education classes rather
t han during voluntary participation in school athletic contests”);
Thomas R Hurst & Janmes N. Kni ght, Coaches’ Liability for Athlete’s
Injuries and Deaths, 13 Seton Hall J. Sports L. 27, 29-32
(2003) (di scussi ng wor ker’ s conpensati on consi derations in
prof essi onal sports injury cases); Brown v. Nat’l Football League,
219 F. Supp. 2d 372, 377-90 (S.D.N. Y. 2002) (addressing collective
bar gai ni ng, federal preenption, and arbitration issues raised by
prof essional athlete’s suit against |eague).

1UWe have not been directed to any evidence in this summary
judgnent record fromwhich it reasonably can be inferred that Any
was i nstructed or encouraged to intentionally slide into Tara in an
effort to prevent her from making the play (i.e., to execute a
take-out slide). Indeed, the Kellys have not asserted such a claim
agai nst Amy or her famly. Cf. Kiley v. Patterson, 763 A 2d 583,
(conti nued. . .)
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Whet her a player assunes the risk of “flagrant infractions
unrelated to the nornmal nethod of playing the game and done
wi t hout any conpetitive purpose,” Turcotte v. Fell, 502 N. E. 2d
964, 970 (N. Y. 1982), is sinply not presented by this case.

. Fourth, because the grant of sunmary judgnent rested solely on
assunption of the risk principles, we need not deci de whet her
evidence of “nerely negligent” coaching that falls short of
intentional, reckless, or grossly negligent behavior is
actionabl e under Maryland | aw. *?

(... continued)

586-87 (R 1. 2000) (evidence that base runner slid into second with
his feet high above the base in an effort to break up a doubl e pl ay
made summary judgnment in favor of runner inappropriate); Ross v.
Clouser, 637 S.W2d 11, 13-14 (M. 1982)(evidence that base runner
who saw he was going to be tagged out dove head first directly at
third baseman while he was 12 feet off the base and six feet
out si de base path made sunmary judgment inappropriate); Bourque v.
Duplechin, 331 So. 2d 40 (La. C. App.), cert. denied, 334 So. 2d
210 (1976) (evidence that base runner ran full speed at second
baseman standing five feet outside base path supported judgnment for
fielder).

2The mmjority view is that a claim for personal injury
incurred during a voluntary athletic conpetition nmay not be
prem sed on nere negligence, but only on intentional or reckless
acts or om ssions. See generally Stanley L. Gazis, Liability of
Participant in Team Athletic Competition for Injury or Death of
Another Participant, 55 A L.R5th 529, *2 (1998 & 2003
Supp.) (di scussi ng cases); Carla N Palunbo, New Jersey Joins the
Majority of Jurisdictions 1in Holding Recreational Sports Co-
Participants to a Recklessness Standard of Care, 12 Seton Hall J.
Sports L. 227, 228-38 (2002)(sane). As the California Suprene
Court has expl ai ned,

[t] he overwhel M ng majority of the cases . .
have concluded that it is inproper to hold a
sports participant liable . . . for ordinary
carel ess conduct commtted during the sport--
for exanple, for an injury resulting from a
carelessly thrown ball or bat during a
basebal | ganme--and that liability properly may
be inposed on a participant only when he or
she intentionally injures another player or
engages in reckless conduct that is totally
(continued. ..)
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Coaching Liability

As we noted, Maryland has no reported case | aw considering a
negl i gent coaching claim W see no reason that assunption of the
ri sk principles applicable to negligent play clains should not al so
apply to negligent coaching clains. W agree that “the sane
general standard should apply in cases in which an instructor’s
alleged liability rests primarily on a claimthat he or she .
failed to provide adequate instruction or supervision before
directing or permtting a student to performa particul ar maneuver
that has resulted in injury to the student.” Kahn v. East Side
Union High Sch. Dist., 75 P.3d 30, 32 (Cal. 2003). Simlarly,
t hese standards al so govern anal ogous negligence clainms based on
“m smat ching” athletes and teans.

In a leading assunption of sports risk case, the New York

Court of Appeals described the general duty for those involved in

2(. .. continued)
outside the range of the ordinary activity
i nvolved in the sport.

Knight v. Jewett, 834 P.2d 696, 716 (Cal. 1992); see also Southwest
Key Program, Inc. v. Gil-Perez, 81 S.W3d 269, 271 (Tex.
2002) (di scussing three “nodels of liability” and recogni zi ng that
“[a] majority of courts have adopted a ‘reckless or intentional

standard”). This limtationon liability is often justified onthe
policy grounds that active and vigorous participation in
recreational sports should not be discouraged by threats of
litigation arising from*“ordinary carel ess conduct.” See Knight,
834 P.2d at 716; Allen v. Dover Co-Recreational Softball League,
807 A.2d 1274, 1284-85 (N. H 2002); Schick v. Ferolito, 767 A.2d
962, 968-69 (N.J. 2001); Gauvin v. Clark, 537 N E. 2d 94, 96-97

(Mass. 1989).
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sporting events, as a limted duty

to exercise care to make the conditions as

safe as they appear to be. If the risks of

the activity are fully conprehended or

perfectly obvious, plaintiff has consented to

them and defendant has perfornmed its duty.

Plaintiff’s “consent” is not constructive

consent; it is actual consent inplied fromthe

act of the electing to participate in the

activity.
Turcotte v. Fell, 502 N. E.2d 964, 968 (N. Y. 1986)(citing Prosser &
Keeton, Law of Torts 8 68 (5'" ed.)(1984); 4 Harper, Janes & G ay,
Torts 8 21.1 (2d ed.); Restatement (Second) of Torts 8 892[2]).

QO her courts and conment at ors general |l y concur that “[c] oaches

nmust be aware of preventable risks to their athletes and they nust
take measures to properly supervise and care for their players[,]”
but that athletes nevertheless “shoulder a form dable burden in
establishing a coach’s negligence in relation to these duties.”
Thomas R Hurst & James M Kni ght, Coaches’ Liability for Athlete’s
Injuries and Deaths, 13 Seton Hall J. Sports L. 27, 37
(2003) (col l ecting and di scussing cases). In practice, liability of
coaches and athletic | eagues has been restricted to instances in
whi ch the all eged m sconduct not only directly resulted in injury,
but al so refl ected an unusual disregard for a player’s well -Dbeing.
See generally id. (reviewing cases and concluding that “[it]
appears that a showi ng short of . . . serious m sconduct” anounti ng

to “inattention, ignorance and indifference to a player’'s well-

being . . . . will probably not sustain a plaintiff’s suit for a

21



coach’s negligence”).

When eval uati ng whet her an athl ete assumed risks attri butabl e
to coaching, courts have gi ven substantial weight to the dangers of
the sport in concluding that the plaintiff assumed its inherent
risks. See generally id. at 39-41 (discussing inherent risk as
critical factor in assunption of sports risk cases). “I'n the
sports setting . . . conditions or conduct that otherw se m ght be
viewed as dangerous often are an integral part of the sport
itself.” Knight, 834 P.2d at 708; see, e.g., West v. Sundown
Little League of Stockton, Inc., 116 Cal. Rptr. 2d 849, 851 (Cal.
Ct. App. 2002)(“Losing a fly ball in the sun and being hit by it is
an inherent risk of baseball assuned by all players whether it
happens during little | eague warmups or during Gane 7 of the M or
League Wrld Series”). One of the dangers inherent in any sport is
that instruction and training may not be able to elimnate certain
risks that are inherent in playing the sport.

For exanple, in Foronda v. Hawaii Int’1l Boxing Club, 25 P.3d
826, 845 (Hawaii Ct. App.), cert. denied, 2001 Haw. LEXIS 245
(2001), a Hawaii court rejected a negligent coaching claim on
behal f of a boxer who died after falling out of the ring during a
sparring match. The court observed that the “hard reality” in that
sport is that

even the best of coaching and supervision
cannot nake the risk of falling and injuring

onesel f anything but inherent . . . . Nor can
it preclude the risk that a boxer can be
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seriously injured, or killed, before his coach
and trainer can do anything to prevent it;
i ndeed, before they can even be aware that the
fighter is in trouble. And it certainly
cannot prevent two people who are hitting each
other, evenif only in practice, frombecom ng
“heated up.” . . . BAll of these risks are
inherent in the sport. Said another way, [the
decedent] assumed the risk that coaching and
supervision cannot guarantee against injury
while boxing.
Id. (enphasis added).

As in cases involving participant liability, nbst courts
addressing coaching liability clains al so consider the plaintiff’s
knowl edge and experience in the sport. See Hurst & Knight, supra,
13 Seton Hall J. Sports L. at 41-43. “[T]he nore experience the
plaintiff has in the sport, the nore likely it is that he nmade an
i nformed judgnent regarding the inherent risks.” 1d. at 42; see,
e.g., Vendrell v. Sch. Dist. No. 26C, 376 P.2d 406 (O.
1962) (affirm ng judgnment in favor of coach and school district
because experienced high school football player assumed risk of
neck injuries during tackle); cf. Morgan v. New York, 685 N. E.2d
202, 205-06 (N Y. 1997)(affirmng sumary judgnment because
experi enced bobsl edder assuned the risk of crash injury).

Some courts also have cited policy reasons for limting
coaching liability to circunstances in which a coach i ncreases the
i nherent danger of a sport, so that coaches may not be held Iiable

for failing to decrease risks inherent in the gane. In California,

where sports | aw concerni ng assunption of inherent risks has been
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devel oped through case law, the Suprenme Court has held that “a
sports instructor or coach owes a duty of due care not to increase
the risk of harminherent in |learning an active sport[.]” Kahn, 75
P.3d at 39.

[Als a matter of policy, it would not be

appropriate to recognize a duty of care when

to do so would require that an integral part

of the sport be abandoned, or woul d di scourage

vigorous participation in sporting events.

Accordi ngly, defendants generally do not have

a duty to protect the plaintiff fromthe risks

i nherent in the sport, or to elimnate risk

from the sport, although they generally do

have a duty not to increase the risk of harm

beyond what is inherent in the sport.
Id. at 38.

For exanple, in Balthazor v. Little League Baseball, Inc., 12

Cal. Rptr. 2d 337, 340-41 (Cal. C. App. 1998), a California
appel |l ate court held that a baseball |eague did not have a duty to
decrease the inherent baseball risk of being hit by a wild pitch.
The court concluded that the | eague had not increased the inherent
risk of harmby failing to end the gane as sunset approached, or by
failing to renove a pitcher who had previously hit batters, since
changes in lighting conditions are inherent in the gane and
requiring pitching accuracy would “alter the fundanental nature of
the game and nost certainly chill vigorous participation.”
Simlarly, the Foronda Court observed “[t]he coaching and

supervision during the fatal accident did not . . . create a new

ri sk or exacerbate an i nherent risk.” Foronda, 25 P.3d at 845.
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A.
Negligent Instruction And Training

The Kel lys argue that “[t] he court nmade a fundanental | ogi cal
and legal error in holding that by participating in the softbal
ganme for which she and [ Any were] inadequately prepared/trained.

, Tara or her parents ‘assuned the risk’ of the consequences of
that inadequate and negligent training.” |In their view, a young
infielder |ike Tara cannot assune the risk of being injured by her
own inproper fielding techniques, or by the base running of an
opponent, when that conduct resulted from a coach’s negligent
failure to train these players in howto safely handl e a contested
pl ay at second base. W disagree.

As a threshold matter, we are not persuaded that there was a
material dispute about what the Kellys knew and appreciated
regardi ng the danger of injury. That the Kellys may not have
anticipated the precise nature, severity, or source of Tara's
injury is immaterial if a reasonable person would have known and

appreciated that injury could occur in the manner that it did.?*

Bln any event, the record does not support the Kellys’
contention that Tara' s i njury was unanti ci pated. The only evi dence
submtted by the Kellys on this point was a sports nedicine article
indicating that Tara’s ankle fracture was one of the nbst common
types of softball injury. See David H. Janda, MD., Softball
Injuries (Institute for Preventative Sports Mdicine 1996) (71% of
all injuries to softball players result fromslides; 6.8%of all
softball injuries are ankle fractures); see also Roska v. Town of
Cheektowaga, 674 N. Y. S.2d 545, 548 (N. Y. App. Div. 1998) (W sner, J.
& Balio, J., dissenting)(“71%of all softball injuries sustained by
pl ayers result from sliding into a base”)(citing Janda, WId &

(conti nued. . .)
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See McGuiggan, 73 M. App. at 711. It was not necessary for
defendants to prove that the Kellys had presci ent know edge of the
preci se accident and injury that occurred. The *“specificity,
particularity, and nagnitude” of risk that nust be shown to
establish know edge and appreciation of the risk “refer to the
scope and source of possible dangers.” Tavernier v. Maes, 51 Cal.
Rptr. 575, 582 (Cal. C. App. 1966). “‘It suffices if it is known
to be within the range of possibilities; neither sure nor
necessarily apt to happen; but one that wll happen if the

conditions are ripe for it. Id. (citation omtted). |If there
was no dispute as to whether a reasonable person in their
respective circunstances nust have been aware of the dangers in
defending against a sliding base runner, sumary judgnment was
appropriate. See, e.g., Rosenblatt v. Kahn, 666 N.Y.S. 2d 666, 667
(N.Y. App. Div. 1997) (affirmng summary judgnent agai nst
experienced softball player who “assuned the risk that he m ght be
injured by a sliding opposing player”).

I n support of their notion, the defendants subnitted evidence
that the Kellys knew, as any reasonable person wth their
respective experiences in the sport would have, that Tara coul d be

hurt during the tag-out play that she would be called upon to

execute at second base. The circuit court correctly noted that

B3(...continued)
Hensi nger, Softball Injuries - Aetiology and Prevention, 13 Sports
Med. 285 (1992)).
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sliding is an integral and well known part of softball and
basebal | . Though there is no direct Maryl and authority recogni zi ng
that fielders and base runners assune some ri sk of being injured in
a tag-out and slide, there is anple persuasive authority for this
commobn sense proposition. See, e.g., Martino v. Vonnes, 748
N.Y.S. 2d 512 (N Y. App. Dv. 2002)(experienced second basenan
i njured when defendant slid into him “assunmed the risk that he
m ght be injured by a sliding opposing player”); Picou v. Hartford
Ins. Co., 558 So. 2d 787, 790-91 (La. C. App. 1990)(sane); cf.
Totino v. Nassau County Council of Boy Scouts, 625 N Y.S.2d 51, 52
(N.Y. App. Dv.), cert. denied, 86 NY.2d 708 (1995)(m nor
plaintiff who was aware that “[s]liding into base is an integra
part of the gane of softball” assumed the risk of sliding injury).

Indeed, there is no dispute that the tag-out play at issue
here required the type of physical contact that we contenplated in
Hammond. Wien there is no force play, the only way to defend
second base against a base runner is for the fielder to tag the
runner. Tara testified that she knewfromgrowi ng up with the gane
that she had to tag the runner to get the out. This is a routine,
if not easily executed, play in both softball and baseball; it is
a potentially dangerous but integral part of the gane.

Mor eover, the Kellys nust have understood that base runners
woul d be likely to slide into second base. It is common know edge

to players and fans alike that, in order to avoid being either hit
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by the ball thrown to second or tagged by the fielder, the base
runner usually slides.* Sliding in these circunstances not only
i ncreases the runner’s prospect of a successful steal under the
tag, but it also protects the vulnerable fielder fromnore serious
injury that m ght occur if a stand-up runner collided at full speed
into a fielder just as she extended her armto catch the ball or
reached toward the runner to nake the tag. For this reason,
sliding is often considered to be a necessary safety precaution.
That conclusion is reflected in Picou v. Hartford Ins. Co.,

558 So. 2d 787 (La. Ct. App. 1990). There, a second basenan
suffered an ankle injury when a base runner dove or slid into her
as she tried to tag the bag for a force out. The court held that
the risk that a base runner would collide with her while sliding
into second was inherent in the game of softball. 1d. at 790.

“The closer the play, the nore likely a

collision; and the runner is not obliged to

sacrifice hinmself or “surrender” an out by

running outside the line to avoid collision

with a fielder . . . . Accordingly, the closer

the play, the nore wary and self-protective

the fielder nmust be to catch the ball while in

contact with the base so as to renove hinself

with dispatch[.]”
Id. at 790-91 (citation omtted). The injury was sinply an

“unfortunate result of two wonen who played the softball gane

Many | eagues, including the CYO, allowsliding in an attenpt
to legally avoid a fielder attenpting to tag out the runner.
Moreover, the penalty for failing to make an attenpt to avoid a
fielder who is in the immedi ate act of making the tag may be that
the runner is called out.
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conpetitively and . . . with diligence.” 1d. at 791. Cf. Bourque
v. Duplechin, 331 So. 2d 40, 42 (La. C. App.), cert. denied, 334
So.2d 210 (1976)(inherent risks of softball include risk of
“standing in the base path and bei ng spi ked by sonmeone sliding into
second base[,]” but not having the base runner run full speed into
second baseman standi ng outside base path by five feet).

The sumary judgnent record here simlarly shows that Tara and
her parents understood that players trying to reach second base
m ght be sliding toward Tara as she was trying to catch the bal
and make the tag. Tara acknow edged generally that she was aware
that “it was possible that you could get hurt playing the gane[.]”
She was a veteran second baseman, having played that and other
infield positions for St. Mark’s in previous CYO ganes. Thus, the
slide and tag-out play, and its inherent risk for fielders, had
been a routine part of the ganes that the Kellys watched, played,
and prepared for.

W agree with the circuit court that, given the Kellys’
experience and famliarity with the sport as it is comonly pl ayed,
they must have understood and appreciated the danger that Tara
could be hurt as she tried to tag out a sliding runner. There was
undi sput ed evidence here that Tara and her parents knew that base
runners woul d be sliding into second as Tara tried to tag themout,
that they appreciated the obvious risk of injury in that play, and

that they knowi ngly assuned it by choosing to play the gane. The
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deposition testinony of Tara, her father, and her coach established
that Tara had played and trained at second base. She and her
parents understood that a second basenman nust know how to position
herself so that she can safely defend the base against a sliding
runner. Tara’s coach testified that she instructed her infielders
not to place thenselves in a base runner’s path and, nore
specifically, not to place a foot on the runner’s side of the base.
For safety reasons, she trained themto place their feet in front
of, behind, or on the far side of the base. Simlarly, Phillip
Welch testified that he spent considerable tinme instructing and
training his players during regular sliding drills.

The Kellys did not rebut that evidence. There was no evi dence
to refute Welch’'s testinony that he trained Any G how to slide
safely into second base feet first. Significantly, the Kellys
of fered no evidence that Patricia Brady or anyone el se associ at ed
with CYQO, St. Mark’s, or the Archdiocese told her that, in order to
get the out, she had to touch the base as well as tag the runner.
Tara notably did not dispute Coach Brady' s description of her
specific training of Tara and other infielders in how to avoid
dangerous contact by keeping her foot away from the side of the
base facing the sliding base runner. Nor did she deny that she
recei ved second base fielding instruction from Brady' s daughter.
Nor could she claimthat this tag-out play was a new experience for

her.
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The only evidence that the Kellys offered to dispute the
testinmony that Tara received instruction and training in how to
field when a runner is approaching second base was the awkwardly

worded affidavit that the Kellys filed in opposition to summary

j udgnent . In that affidavit, Tara states only that it “is
apparent” that her coach did not train her “in the ‘rules of
softball’” and that she “did not know the actual rules of
softball,” because she “thought [she] had to keep [her] foot on the
base in order to tag out a runner.” This was a conbination of

vague generality (i.e., her coach “apparently” did not train her in
“the rules”) and i nperm ssi bl e speculation (i.e., the fact that she
m sunder st ood the rules nmust nean that her coach did not give her
the right instruction). Wat it is not, however, is adm ssible
evi dence of a matter within Tara s personal know edge. See Tennant
v. Shoppers Food Warehouse Md. Corp., 115 M. App. 381, 386-87
(1997).

At this stage of the litigation, Tara’s inability to offer any
evidentiary |link show ng that her m sunderstandi ng of the rul es was
directly attributable to one or nore of the defendants, rather than
to anot her source (such as herself or her famly), was fatal to her

i nadequate training clains.?*® Tara was an experienced second

B'n ruling on a defense notion for summary judgnment, we nust
construe the facts, and all inferences reasonably drawn fromthose
facts, in the light nost favorable to the plaintiff. See Crews,
358 Md. at 644 n.o9. Under MJ. Rule 2-501, however, sumary

(continued...)
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baseman who had a long famliarity with the sport. G ven the
obvi ous danger involved in this play, she nust have understood not
only that danger, but also that, if she needed further instruction
on the “rules of softball” pertaining to it, she could and should
ask questions before taking the field.
Vendrell v. Sch. Dist. No. 26C, 376 P.2d 406 (O. 1962), is

I nstructive on this specific coaching issue. A high school
football player who suffered neck injuries when he was tackled in
a gane sued the school district, conplaining that the coach failed
to provide adequate instruction. Citing the player’s extensive
training, practice, and play, the Oregon Suprene Court observed
t hat

[n]o one expects a football coach to extract

from the ganme the body clashes that cause

bruises, jolts and hard falls. To renove them

woul d end the sport. The coach’s function is

to mnimze the possibility that the body

contacts may result in sonething nore than

slight injury. . . . The purpose of the

extensive instructions and arduous practice

was to enable the player not only to nake for

his team the maxinum yardage but also to

reduce to the mninumthe possibility that an

injury would befall him

Id. at 413. The court specifically rejected the athlete’s argunent

3. .. continued)
judgnment is appropriate if a defendant has submtted adm ssible
evi dence establishing that the plaintiffs cannot prove an el enent
essential totheir claim and the plaintiffs do not raise a di spute
of material fact with respect to that element. See Southland Corp.
v. Griffith, 332 Md. 704, 712 (1993); Beatty v. Trailmaster Prods.,
Inc., 330 Md. 726, 737 (1993).
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that the coach was negligent because he “had not told himthat if
he used his head as a battering raman injury mght befall him?”
Id. at 413. Enphasi zing that the coaches were the player’s
teachers, the court explained that sports instruction is not a one
way street.

[The plaintiff] had the right - in fact, the
duty - to ask the coaches questions concerning
any matter which was not clear. |In turn, the
coaches had the right to assunme that he
possessed the intelligence and stock of
information of a normal young man[.] Thus,
they had the right to assune that he knew of
the possibility of injury that cones to an
i ndi vidual who uses his head as a battering
ram
Id. at 413-14 (enphasi s added).

We decline the Kellys’ invitation to hold that a coach may be
hel d Ii able for negligent instruction based solely on the fact that
the injured athlete clains that she silently msunderstood the
rul es governing a frequently occurring play in which the coach has
given instruction and training. W also reject the Kellys’ nore
general contention that, although they may have assuned the risk
that Tara would be injured as a result of her own play or Any’s
play, they did not assune that risk if the play was the result of
negligent failure to instruct and train these athletes.

Coaches and | eagues are not insurers of athletic prowess; they

cannot be expected to train players in a manner that elimnm nates al

dangers created by msplay, whether that misplay is caused by a
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young athl ete’s physical error or by her nental error.'® It is no
nystery to any coach, ball player, fan, or youth | eague parent that
m scues on the field often reflect such m stakes. Thus, “the risks
associated wth Iearning a sport may thensel ves be inherent risks
of the sport[.]” Kahn, 75 P.2d at 40.

Sound public policy supports that conclusion. Mich as they
m ght w sh ot herw se, coaches cannot guarantee that their athletes
wll learn all the rules of the gane, renenber them in a gane
situation, and then properly execute the play according to those
rul es. It would unquestionably harm the sport to lay |Iegal
responsibility for an athlete’s failure to understand a parti cul ar
rule at the cleats of a coach who has offered that athlete time to
learn the rule and to ask about it during practice and gane
situations. |Indeed, if coaches and their sponsoring | eagues can be
held liable for a single player’s unstated m sunderstandi ng of
rules governing a conplex sport |ike softball, the type of
i nstructional |eague that the Kellys joined may quickly beconme a
thing of the past.

Case law and commentary also support our decision. W
revi ewed cases and treati ses discussing the circunstances in which
a coach has been sued for failing to prepare players to safely

encounter specific physical dangers that comonly occur in a

*Qur disposition makes it unnecessary to address the Kellys’
argunent that there is a “special relationship” between coaches and
pl ayers.
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particular sport.? W found that inadequate instruction and
training clains have progressed to trial only when a coach provi ded
little or no training before asking the injured athlete to engage
in a significantly dangerous play, and conpounded that om ssion by
failing to adequately supervise that play. See, e.g., Leahy v.
School Bd. of Hernando County, 450 So. 2d 883 (Fla. Ct. App.
1984) (question of fact raised by evidence fromwhich it mght be
inferred that football coach’s |ack of instruction, along with his
failure to properly supervise and equip a young player, increased
the risk of injury created by an agility drill that he designed).

Coaches generally have a duty to “instruct and train their

players with respect to the fundanentals of the particular

Y"see Walter T. Chanpion, Jr., Fundamentals of Sports Law 8
3.4, 8 10.1 (Lawyers Coop. Publ. Co. 1990 & 2002 Cum Supp.); 3
Gary A Woerstine, ed., Law of Professional and Amateur Sports 8
15.5, § 15.11, § 15.25 (West 2003); Stanley L. Grazis, Liability of
Participant in Team Athletic Competition for Injury to or Death of
Another Participant, 55 A.L.R 5th 529 (1998 & 2003 Supp.); Thonas
R Hurst & Janmes N Knight, Coaches’ Liability for Athletes’
Injuries and Deaths, 13 Seton Hall J. Sports L. 27 (2003); Andrew
F. Beach, Dying to Play: School Liability and Immunity for Injuries
That Occur as a Result of School-Sponsored Athletic Events, 10
Sports L. J. 275 (2003); Al exander J. Drago, Assumption of Risk: An
Age-01d Defense Still Viable in Sports and Recreation Cases, 12
Fordham Intell. Prop. Media & Ent. L. J. 583 (2002); Lura Hess,
Sports and the Assumption of Risk Doctrine 1in New York, 76 St.
John’s L. Rev. 457 (2002); Daniel E. Wanat, Torts and Sporting
Events: Spectator and Participant Injuries — Using Defendant’s Duty
to Limit Liability as an Alternative to the Defense of Primary
Implied Assumption of the Risk, 31 U. Mem L. Rev. 237, 274 (2001);
Howard P. Benard, Little League Fun, Big League Liability, 8 Marq.
Sports L. J. 93 (1997); Anthony S. MCaskey & Kenneth W
Bi edzynski, A Guide to the Legal Liability of Coaches for a Sports
Participant’s Injuries, 6 Seton Hall J. Sports L. 7 (1996).
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sport[,]” including teaching rules and skills necessary to the
gane, as well as nethods to reduce the risk of injury. See Anthony
S. McCaskey & Kenneth W Bi edzynski, A Guide to the Legal Liability
of Coaches for a Sports Participant’s Injuries, 6 Seton Hall J.
Sports L. 7, 23-24 (1996). But courts often apply the “inherent
risk” limtation on the duty of care in rejecting negligent
instruction and training claims. As the Foronda Court concl uded,
coachi ng cannot insure against certain risks that are inherent to
a sport. See Foronda, 25 P.3d at 845.

Courts also often find that there is insufficient evidence to
rai se an inference that additional instruction would have avoi ded
the injury. For exanple, in Sanders v. Kuna Joint Sch. Dist., 876
P.2d 154 (ldaho C. App. 1994), a student playing a recreationa
ganme of softball, in lieu of his usual weight lifting class, slid
into first base, breaking his ankle. He sued the teacher and
school district, asserting that he had not been properly instructed
in how to play softball. Summary judgnent was affirmed on
causation grounds because there was no evidence that such
i nstructions woul d have prevented the i njury, which occurred during
the inherently risky slide. See id. at 156-57.

A conmparison with two cases in which summary judgnent on a
negligent training <claim was held inappropriate provides
instructive contrast with the Kellys case. In Taylor v.

Massapequa Int’1l Little League, 689 N Y.S. 2d 523 (N. Y. App. Div.
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1999), a 10 year old Little Leaguer was injured when he slid into
third base at his coach’s direction. There was evidence that the
boy was in his first year at the m nor |eague division |evel, that
the coach told the boy that he “had to slide into the bases or el se
[ he] woul d be automatically ‘out[,]’” that the coach did so for the
first tinme during the ganme in which the boy was injured, and that
t he coach had never given the teamany instruction in howto slide.
See id. at 524. Fromthis evidence, an inference could be drawn
that sliding was not an expected part of the game at this young
| evel, so that the player and his parents nmay not have nade an
i nformed decision to assune the risk of a sliding injury. See id.

Simlarly, in Kahn v. East Side Union High Sch. Dist., 75 P. 3d
30, 32 (Cal. 2003), the California Suprene Court held that summary
judgnment was inappropriate against a 14 year old novice sw mer
whose neck broke after her coach commanded her to dive into a
shal l ow racing pool with no training or instruction. Long before
that dive, the swimrer expressed to the coach her great fear of
shal |l ow wat er racing dives. The coach had allowed her to practice
wi t hout doing these dives and prom sed her that she would not be
required to do them at conpetitions. But at a swmneet, in the
heat of conpetition, the coach told Kahn that she would be taken
out of a relay if she did not do a racing dive. The court
concl uded that there were factual disputes regardi ng whether Kahn

voluntarily encountered the risk
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Tara’s injury did not result from an anal ogous |ack of
instruction or training. Tara was not injured during the type of
specially designed practice drill that the Kellys nmight not have
antici pated, or because she was required to performa risky play
for the first time, without prior notice or training. To the
contrary, she was hurt during a routine ganme play that the Kellys
knew was an integral part of the sport.

W need not decide the broader issue raised by the Kellys
regar di ng whet her an athlete can ever assune the risk of negligent
coachi ng. Even if a coach mght be held liable in sone
circunstances for negligently failing to give safety instruction
and training, we agree with the circuit court that there could be
no such liability in this instance. Cf. Southwest Key Program,
Inc. v. Gil-Perez, 81 S.W3d 269, 272 (Tex. 2002)(simlarly
declining to decide whether “nerely negligent” conduct is a
sufficient basis for sports-tort liability because claim “fails
even under the negligence standard”).

There i s no question that Tara participated voluntarily in CYO
| eague play generally, and in the St. Mark’s Parish v. St. Joseph’s
Pari sh gane specifically. Here, the circuit court correctly
determ ned that the defendants satisfied their sumrary judgnent
burden of showi ng that the Kellys nust have understood the danger
that a runner attenpting to slide into second base could injure

Tara, and that they al so understood that proper training in the
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rul es governing tag-out play was necessary to reduce the risk of
Tara being injured. The Kellys’ vague and specul ative affidavit
did not raise a material factual dispute regarding her claim of
“failure to instruct.” The defendants therefore established the
necessary three el enments of assunption of the risk. W hold that
the Kellys assuned the risk that trai ning and i nstructi on woul d not
prevent all m stakes that could result ininjury on the base paths.
See Foronda, 25 P.3d at 845; Vendrell, 376 P.2d at 413-14.

B.
Negligent Mismatching

The Kel | ys argue alternatively that the circuit court erred in
hol di ng that they assunmed the risk of playing against “opposing
pl ayers who were substantially beyond [Tara s] level of skill.”
They particularly conplain that the court failed to make any
i ndependent anal ysi s of whether Tara coul d have voluntarily agreed
to play “an aggressive Maryl anders player” like Any G W find no
nmerit in the conplaint.

“The duty not to place players in a non-conpetitive setting,
ot herwi se known as the duty not to ‘m smatch,’ can be understood as
a coach’s responsibility not to pit players of unequal skill, size,
wei ght, or strength agai nst one another.” MCaskey & Bi edzynski,
supra, 6 Seton Hall J. Sports L. at 36-37. The few cases we have
found in which courts have rul ed that coaches m ght be held |iable

for “negligent m smatching” only underscore that this is not such
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a case.!® For exanple, in Tepper v. City of New Rochelle Sch.
Dist., 531 N. Y.S.2d 367 (N. Y. App. Div. 1988), a 130 pound rookie
| acrosse player asserted a negligent msnmatch claim against his
hi gh school after his coach required himto go one on one in a
ground ball drill, against a 260 pound senior with three years of
varsity experience. After the coach tossed a ball onto the field,
both players sprinted toward it. The senior collided with Tepper,
“use[d] an advanced ‘[checking]’ technique to subdue” him and in
the process, broke his arm

The appellate court noted that the coach segregated varsity
pl ayers from the younger, smaller, and |ess experienced junior
varsity players because “he believed the superior varsity skil
| evel of play would be too advanced for inexperienced players[.]”
Id. at 368. The coach also did not allow seniors to play on the
junior varsity team and restricted varsity to those players “with
sufficient skill and physical prowess.” See 1id. He also
“routinely warned the smal |l er pl ayers about goi ng head-to-head with
a larger player.” 1d. “Based upon this unique factual scenari o,
[the court] conclude[d] that the plaintiff ha[d] rai sed an i ssue of
fact as to whether the coach was negligent in permtting the
pl ayer of slight build and very limted experience, to go head-to-

head with the 260-pound senior varsity team nenber, a player

8see generally Drago, supra, 12 Fordham Intell. Prop. Media
& Ent. L. J. at 602-03 (discussing msmatch cases).
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possessi ng substantially greater experience[.]” Id. The court
held that, “in light of this peculiar factual setting, it cannot be
said as a matter of law that the plaintiff assuned the risk of
injury.” Id.

Tara was not injured in analogous circunstances. To the
contrary, her injury occurred during a routine gane situation, not
a contact drill contrived by the coach, in which two particular
pl ayers of grossly disparate size, physical ability, and experience
wer e unnecessarily matched agai nst each ot her.

The evi dence here that there were nore skilled and conpetitive
pl ayers on St. Joseph’s m ddl e school teamwas not sufficient, by
itself, to raise an inference that these two teans were
unreasonably m smatched. W see no other evidence of msmatch in
this record. To the contrary, according to Tara, even though St.
Joseph’s was one of the best teanms in the |eague that year, St
Mark’s was an average team not “one of the worst.” Even though
Amy was a good player on a good team according to Tara' s coach,
Tara was “one of the better” players on St. Mrk’s.

Tara and her parents knew that Maryl anders players played on
teans in the CYO | eague, including the St. Joseph’s team One of
Tara’s owmn St. Mark’s teanmates was a nore skilled player who al so
pl ayed Maryl anders ball. In addition, Tara admtted that she
attended school with Anmy Welch, who played for the St. Joseph’s

teans and Maryl anders teans coached by her father, appellee Phillip
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Wl ch.

Furthernore, there was no allegation or evidence that Tara's
injury resulted fromany disparity in skill or aggressiveness. The
Kellys have never «claimed that Amy’'s superior talent or
conpetitiveness caused Tara to m sunderstand that she had to keep
her foot on the bag while maeking the tag.

Moreover, we reject the Kellys’ suggestion that recreationa
coaches and | eagues have a duty to exclude nore skilled players
that are otherw se eligible by age and ot her objective criteria.
That, too, would fundanentally alter the gane. Uneven nmatches of
pl ayer talent in sporting events are as common as | opsi ded scores.
But they do not al ways dictate the outcone of a particul ar gane, as
any delighted coach can attest when a “David” player plays a
pivotal role in a win over a teamled by one or nore “Goliaths.”
If recreational |eague coaches are pressured by liability threats
to subjectively segregate “better” players from*“average” pl ayers,
i nstructional | eaguers would | ose the opportunity to play with and
agai nst nore skilled players in an effort to i nprove their ganme to
“the next |evel” denonstrated by the nore skilled players. That
woul d defeat one of the primary reasons for instructional |eagues.

Fromt he obj ective perspective of a reasonabl e person, we al so
agree with the circuit court that Tara and her parents nust have
understood that she would be playing against better softball

pl ayers who mght be not only nore skilled, but also nore
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“aggressive’” (whatever that subjective termnmy nean). W concur
with the Suprene Judicial Court of Massachusetts that aggressive
play and coaching are inherent and foreseen aspects of any
organi zed team sport.

Just as players are entitled to play

aggressively without fear of Iliability, a
coach properly may encourage players to play
aggr essi vel y. I ndeed, a coach’s ability to

i nspire players to conpete aggressively is one
of a coach’s inportant attributes. The nere
possibility that some players m ght overreact
to such inspiration or encouragenent should
not, by itself, suffice to inpose liability on
a coach.

Kavanaugh v. Trustees of Boston Univ., 795 N. E. 2d 1170, 1179 (Mass.
2003).

We shall affirmthe judgnent on the negligent m smatch claim

in Count IV.
II.
Breakaway Bases
““An invitee . . . ‘on the property for a purpose related to
t he possessor's business’. . . . is owed a duty of ordinary care to
keep the property safe.’” Rivas v. Oxon Hill Joint Venture, 130

Ml. App. 101, 109, cert. denied, 358 M. 610 (2000)(citations
omtted). In Counts Ill and I X, the Kellys assert negligence and
premses liability clains, alleging that all four defendants failed

either to use the breakaway bases or to warn themabout the hazards
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of stationary bases that are staked into the ground.?!® They argue
that the record did not showthat, at the tine of her injury, Tara
or her parents knew and appreciated the risk posed by “the danger
that existed as a result of [defendants’] wuse of stationary
bases[.]” W again disagree.

The principles governing negligence, premses liability, and
assunption of the risk apply equally to owners and operators of
athletic facilities. |In determning whether an athletic facility
has violated a duty of care by allowing an athlete to encounter a
dangerous condition on the playing field, we ask whether the
condition was one that was either conceal ed or exceeded the usual
dangers inherent in the sport. See Morgan v. New York, 685 N. E. 2d
202, 208 (N. Y. 1997). Rephrased in the context of determ ning
whether an athlete has assuned the risk of injury from the
al | egedly dangerous condition, we ask whether she knew about the
condition and appreciated the risk it posed, taking into account
her age and experience. See id.

Evidence that an athlete was famliar with the athletic

facility, the condition of a field, the inherent risks of the

¥'n Count Il1l, the Kellys generally allege that the
Ar chdi ocese, CYO and both parishes negligently failed “to provide
sports equi pnent that would be reasonably safe for use” in ganes.
The only specific conplaint, however, is that the second base on
St. Joseph’s field “was not a break away base, but rather, was
designed to remain in a stationary position when struck wth
force.” In Count X, the Kellys assert a separate prem ses
liability claimagainst the Archdi ocese, CYO, and St. Joseph’s.
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sport, the existence of the allegedly dangerous condition, and the
possibility of injury fromit indicates that she has assuned the
risk, even though there were other safety neasures that the
facility could have installed. See, e.g., 1id. at 209 (veteran
bobsl edder assuned risk of injury from crash through opening in
wal | of bobsled run, given his experience in sport and on the
particular sled run on which he was injured); Mauller v. City of
Columbus, 552 N. E.2d 500, 503-04 (Ind. C. App. 1990) (base runner
who knew about uneven field conditions surrounding honme plate
assuned the risk of injury fromcatching foot on base); Robinson v.
Town of Babylon, 560 N.Y.S.2d 507, 507 (N.Y. App. Div. 1990)(second
baseman assuned risk of injury from stationary base that shifted
slightly as he attenpted to make doubl e play).

The defendants presented unrebutted evidence that the Kellys
knew that the field was equipped with stationary bases. Tara
routinely played on fields with stationary bases, includingthe St.
Mark’s and St. Joseph’s fields. Daniel Kelly admtted that he had
personal ly installed stati onary bases on fields. He al so knew t hat
all of the CYOfields used stationary bases. Terry Kelly had “seen
themin previous ganes put themin” and “assunme[d] that it was that
type of base since they had used it at all the other ganes.” None
of the Kellys knew that breakaway bases existed, or that St.
Joseph’ s may have had breakaway bases avail able for use at the tine

of Tara’s injury.
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G ven the Kellys’ experience and know edge that the fields
wer e equi pped with stationary bases, they nmust have understood t hat
a sliding player could pin Tara’s | eg against the base. This was
yet another obvious and well known risk inherent in the gane.?
They chose to let Tara take the field, and in doing so, assuned
t hat open and obvious risk of injury. The fact that there may have
been breakaway bases avail able and that the defendants may have
known about them does not negate the Kellys’ assunption of the
ri sk, because the Kellys remained free to decline to participate
based on their know edge that the game would be played wth
stationary bases. See, e.g., West v. Sundown Little League of
Stockton, Inc., 116 Cal. Rptr. 2d 849, 856 (Cal. . App.), cert.
denied, 2002 Cal . LEXI' S 3610 (2002) (| eague had no duty to decrease
ri sk of injury by providing players safety sungl asses so they woul d
not | ose baseball in the sun); Balthazor v. Little League Baseball,
Inc., 72 Cal. Rptr. 2d 337, 341 (Cal. C. App. 1998) (| eague did
not have duty to provide face guards even if they reduced risk of
injury fromw ld pitch, because failure to do so did not increase
i nherent risk of being hit by wld pitch); Fortier v. Los Rios
Community College Dist., 52 Cal. Rptr. 2d 812, 817 (Cal. C. App.

1996) (no duty to provide safer football hel net because costs woul d

2%For an exanple of a base-related risk that may not be
obvi ous, see Roska v. Town of Cheektowaga, 674 N.Y.S.2d 545, 547
(N.Y. App. Div. 1998)(issue of fact regardi ng whet her base runner
assumed ri sk of injury when slide caused stationary second base to
detach from anchoring stake that speared runner).
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reduce opportunity to participate in organized recreational
sports).

Md. State Fair & Agricultural Soc., Inc. v. Lee, 29 Ml. App.
374, 381 (1975), cited by the Kellys for our observation that,
“[a] bsent proof of sufficient expertise, aninvitee. . . cannot be
said to have fully appreci ated certain dangers nerely because he or
she was aware of them” does not require a different concl usion.
In that case, we were asked to deci de whether a 24 year ol d horse
exerci ser assunmed the risk of the fatal injuries that occurred when
a runaway horse threw her onto a stone wall surrounding the
Ti noni umrace track barns. Based on the open and obvi ous nat ure of
the track conditions and the decedent’s riding experience at that
track and others, we recognized that the decedent knew about the
al l egedly negligent track conditions. See id. at 379-81. W held
neverthel ess that the questi on of whether the decedent assuned the
risk was properly submtted to the jury because there were di sputes
regarding both the appreciation and the voluntary exposure
el ements. See id. at 380-82.

Wth respect to the appreciation requirenment, “the record
[did] not show that the dangers posed by negligent conditions such
as those all eged woul d be necessarily conprehended by ‘any person
of normal intelligence in . . . [the decedent’s] position.”” Id.
at 381. Wth respect to the voluntariness requirenent, the record

showed that, “while [the decedent’s] use of the track may have been
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‘voluntary’ in one sense, it cannot be said Tinonium was the
‘choice’ of” either the horse owner or the decedent, given that
PimMico race officials determned the location of each race
entrant’s training site. See id. at 384.

The Kellys’ caseis materially different. Unlike the Tinonium
track, the St. Joseph’ s di anond was an agreed upon field of anateur
recreational play that day, as it had been on previ ous occasions.
Unli ke the unusual risk of being thrown onto the perineter wall
outside the Tinonium track, the risk of being hurt on the field
during this play was so conmon that it was an expected part of the
sport. Before Tara took her position at second base, all three
Kellys knew that the field was equi pped with stationary bases, and
nmust have understood the danger of precisely what happened during
this frequently occurring game situation — that Tara could be

injured as a result of sonme msplay during a tag-out and slide.

III.
Post-Injury Care

In Count V, the Kellys allege that the Archdi ocese, CYQ and
both parishes negligently failed to train managers, coaches, and
volunteer staff “to reasonably handle energencies involving
physical injuries to players during ganes.” The circuit court
poi nted to undi sputed evidence that both coaches on the field had
received first aid training. It held that the Kellys (1) “failed
to present even a scintilla of evidence that the [d]efendants
breached their duty of care in the manner in which Plaintiff Tara

48



Kelly was treated after sustaining an injury[,]” and (2) “failed to
present adm ssible evidence that Plaintiff Tara Kelly' s injuries
wer e wor sened when she was renoved fromthe field or thereafter.”

The Kellys chal | enge both hol di ngs on a host of grounds, none
of which explain why they failed to allege or offer evidence to
show that Tara suffered injury as a result of the training that
bot h coaches received for ganme injury enmergencies. W agree with
the circuit court that there is no evidence that Tara' s injuries
were either caused or exacerbated by any care that she received
fromthese defendants, by any care that she did not receive from
them or by any lack of training in energency care.

In particular, we reject the Kellys’ argunent that summary
judgnment was inproper because Tara suffered sone anount of
additional pain as aresult of being carried off the field and then
transported to the hospital by her nother, rather than being |eft
on the field until energency nedical technicians arrived to take
her by anbul ance. W see absolutely nothing in this sunmary
judgment record to indicate that there was any delay in Tara' s
treatnment attributable to the manner in which she either left the
field or traveled to the energency room or to a | ack of energency
care training.

Derivative Counts
Because Counts VI and VII of the Kellys’ conplaint were

derivative clains for subrogation and reinbursenent of nedical
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expenses, we shall affirmthose judgnents as well.

JUDGMENT AFFIRMED. COSTS TO BE
PAID BY APPELLANTS.
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