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Theresa A Kimmel, appellant, brought suit against SAFECO
| nsurance Conpany, appellee, in the Crcuit Court for Prince
CGeorge's County, alleging breach of an insurance contract.
Appel  ant cl ai med that she was inproperly denied benefits under the
uni nsured notorist provisions of her notor vehicle insurance policy
(the "Policy"). She challenges the entry of summary judgnent in
favor of appellee, and poses the foll ow ng questions:

|. Are the purported exclusions as to uninsured notori st

coverage invalid because the exclusions are not

aut hori zed by statute?

. Do essential differences between liability and

uni nsured notori st coverage nake the purported excl usions

as to uninsured notorist coverage void against public

policy?

I11. Is appellant's conplaint barred by the defenses of
accord and satisfaction?

We answer question three in the affirmative, and shall
therefore affirm As question three is dispositive of the matter,
we need not address appellant's other questions.

Fact ual Background

On August 22, 1992, appellant, who was a passenger in an
autonobile, was severely injured in a one car accident. The
acci dent occurred because appellant's husband, who was driving,
fell asleep at the wheel and collided wth a guard rail.
Appel I ant' s nedi cal expenses exceeded $70, 000.

Bot h appel | ant and her husband owned the vehicle involved in
t he accident, which was insured by appell ee under SAFECO Policy No.

FO01171048. The Policy provided $500,000 of liability coverage and



$300, 000 of wuninsured notorist coverage, subject to certain
limtations and exclusions. The liability section of the Policy
contai ned the follow ng "househol d excl usi on"

This policy does not apply under the Liability Section:

*x * * % %

11. for any person for bodily injury to the naned
insured or any relative to the extent that the limts of
l[iability for bodily injury liability coverage exceed the
l[imts of liability required by the Maryl and Vehicl e Laws

-- Required Security;

By statute, an autonobile insurer nmust provide a m ni mum of
$20,000 in liability coverage for bodily injury to one person.
Maryl and Code (1957, 1992 Repl. Vol.), 8 17-103(b) of the
Transportation Article ("T.A"). Appel l ee determ ned that the
Pol i cy' s househol d excl usion reduced the liability coverage of the
Policy from $500,000 to the statutory m ni num of $20,000. Appellee
then sent appellant a letter, dated Septenber 24, 1992, along with
a check, dated Septenber 29, 1992, for $20,000. The letter, which
referred to the policy in issue and the date of |oss that
corresponded to the accident date, stated in part:

Encl osed please find a release and paynent of $20, 000.

This represents the anmount recoverabl e under your SAFECO

aut onobi l e policy nunber F01171048.

Pl ease forward your hospital bills, shock traunma and M.

Ver non when you receive them W have already paid your

personal injury protection limts of $2,500; however, we

have done so without a bill. | need the bill for our

records and docunentati on.

Again, please do not delay in forwarding the nedical

bills. Please sign the enclosed release and return to ny
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attention. [

The check for $20,000 included information on its face that is
rel evant here. It contained pre-printed categories, including the
| oss date, the claimnunber, the policy nunber, the insured, the
agent, and the coverage. All of the categories were conpleted by
hand. The notation "abi" was witten under the reference to
"coverage." In addition, the follow ng phrase was handwitten
under the line where the anount of the check was stated in words:
"full & final paynent of all clains." Thereafter, appellant
accepted the $20,000 check; she endorsed it and, on Cctober 7,
1992, it was stanped "paid".

On Septenber 28, 1992, appellant's son, an attorney, wote a
letter to appellee that stated, in pertinent part:

Just a short note to follow up on your settlenent
letter of Septenber 10, 1992[2 to Theresa Kinmmel. This
istoconfirmthat the offer of $20,000.00 to Ms. Ki mel
will not in any way inpair her right to seek recovery
under the nedical provisions of this policy. |If thereis
anything incorrect about this please notify ne
i mredi atel y.

Based on t he househol d excl usion, appellee reduced the anount

of liability coverage to $20,000, as we noted. This essentially

created a situation in which the driver -- appellant's husband --

"W have not been provided with a copy of the "rel ease."

2The record does not contain a letter from appellee dated
Sept enber 10, 1992.
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was "underinsured."® Consequently, appellant sought additional
recovery under the uninsured notorist protection of her Policy,
because the paynent under the liability portion of the Policy was
| ess than the $300,000 in uninsured notorist coverage that she
t hought was available to her. When appellee declined to pay
appel  ant additional nonies, appellant instituted suit.

The insurer subsequently noved for summary judgnent, claim ng:
1) the insurance policy excluded recovery under the uninsured
notori st coverage for an accident involving a notor vehicle insured
under the policy; 2) the uninsured notorist coverage contained a
fam |y menber exclusion; 3) appellant had rel eased appellee from
further clainms; and 4) the claim was barred by accord and
satisfaction.

Appel | ant opposed the notion on statutory and public policy
grounds. She argued, inter alia, that the Policy illegally defined
an uninsured notorist to exclude an owned vehicle insured in any
anount. She clained that the Policy inproperly excluded coverage
for a passenger/insured who was injured in an accident for which
the driver/insured s liability coverage was | ess than the anount of

the Policy's uninsured notorist coverage. See Maryland Code (1957,

By statute, an uninsured notor vehicle is defined to include
a vehicle that is "underinsured.” Maryland Code (1957, 1991 Repl.
Vol .), Article 48A, 8 541(c)(1) provides that an uni nsured notor
vehi cl e includes a notor vehicle for which the sumof the limts of
l[iability coverage is less than the Iimts of the injured person's
uni nsured notori st coverage.
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1991 Repl. Vol.), Article 48A, 8§ 541(c)(1). She al so cont ended
that the Policy violated Art. 48A, 8 541(g)(1), which requires the
insurer to provide uninsured notorist coverage equal to the anmount
of liability coverage, unless waived by the insured. Furt her
appel | ant deni ed that she rel eased appellee fromall clains or that
the parties had entered into an accord and satisfaction. Rather,
it was her wunderstanding that the noney she received only
represented paynent under the liability portion of her Policy.

In an affidavit appended to her opposition to appellee's

notion, appellant averred, in pertinent part:

1. | received a check in the anount of $20,000 from ny
i nsurer, Safeco |Insurance Conpany, and a cover letter,
dated Septenber 24, 1992, from Safeco. . . . At the tine
| received and negotiated this check, | was suffering
from severe injuries sustained in the subject notor
vehicle collision on August 22, 1992. | did not intend

to release Safeco from liability under the uninsured

not ori st coverage of the policy which is the subject of

this case. It was ny understanding that the check

represented liability coverage only, and it was endorsed

by me only as paynent of the $20,000 liability coverage

under the policy, and not a release in full of all clains

under the policy. | never intended to release Safeco

from coverage for uninsured notorist coverage, PIP

coverage, or any coverage other than liability coverage.

Appel | ant al so argued in her |egal nmenorandum that SAFECO s
paynment "was only in settlenent of coverage A and B. Coverage G
uni nsured notorist coverage, is not referred to in the check, nor
is it referred to in the cover letter." Apparently, she was
referring to the "abi" notation on the $20,000 check, suggesting
that this neant the check only pertained to coverage under sections
A and B of the Policy, which are the liability and property damage
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sections, but not the uninsured notorist coverage contained in
section G of the Policy.

On June 5, 1996, appellant filed a notion for partial summary
judgnment on the issue of "liability."* At the subsequent notions
hearing, the parties primarily focused upon several insurance |aw
I ssues. Appel l ee also renewed its contention that accord and
satisfaction barred appellant's recovery. W need not explore the
argunents concerning the insurance issues, because they are not
pertinent to our resolution of this case. W note, instead, that
appel l ant did not address appellee's assertion that her claimwas
barred by the doctrine of accord and satisfaction. In granting
appel l ee's notion for summary judgnment, the court incorporated "by
reference the points and authorities of the defendant, Safeco
| nsurance Conpany."

Standard of Revi ew
To grant sunmmary judgnment, a trial court nust determ ne that

the parties do not dispute any material fact, and that one party is

“Appellant had initially requested a hearing on appellee's
notion but, on March 15, 1996, the court granted appellee's notion
w thout a hearing. It also entered an order denying "the
Plaintiff's Mtion For Summary Judgnent,"” although appellant had
apparently not filed such a notion. On March 25, 1996, appell ant
filed a conbined notion for reconsideration, notion to alter or
anend the judgnent, and a request for a hearing. She asserted that
under Maryland Rul e 2-311, she was entitled to a hearing concerning
appel lee's notion for summary judgnent, as she had made a formal
request for such a hearing. On April 10, 1996, the court entered
an order vacating the grant of sunmmary judgnent in favor of
appel | ee.
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entitled to judgnent as a matter of law. M. Rule 2-501; see also
Beatty v. Trail master Products, Inc., 330 Md. 726, 737-38 (1993);
Bagwel | v. Peninsula Regional Med. Cir., 106 M. App. 470, 488
(1995), cert. denied, 341 Md. 172 (1996); Bits "N' Bytes Conputer
Supplies, Inc. v. Chesapeake & Potomac Tel. Co., 97 Md. App. 557,
576-77 (1993), cert. denied, 333 Md. 385 (1994). Summary judgnent
is not a procedural shortcut to avoid a trial, however. Rather, it
is an appropriate nmethod of deciding cases when the parties do not
di spute the material facts. Seaboard Surety Conpany v. Richard F
Kline, Inc., 91 Ml. App. 236 (1992).

In order to defeat a notion for summary judgnent, the party
opposi ng the notion nust present adm ssible evidence to show the
exi stence of a dispute of material fact. Bagwell, 106 Md. App. at
488; Commercial Union Ins. Co. v. Porter Hayden, 97 M. App. 442,
451 (1993), rev'd on other grounds, 339 Mi. 150 (1995). A party
cannot establish the existence of a dispute nerely by making formal
deni al s or general allegations of disputed facts. Bagwell, 106 M.
App. at 488; Seaboard Surety, 91 M. App. at 243. Further, the
evi dence offered to show the existence of a dispute of fact nmust be
sufficiently detailed and precise to enable the trial court to nmake
its ruling as to the materiality of the proffered fact. Beatty,
330 Md. at 738; Bagwell, 106 Md. App. at 489.

Even if there are disputed facts, they will not bear on the

determnation of a notion for summary judgnent, unless they are
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mat eri al . Thus, the threshold question in resolving a sunmary
judgnent notion is whether there is a dispute of material fact.
Warner v. CGerman, 100 Md. App. 512, 516 (1994). A fact is material
if the outcome of the case would be different dependi ng oesling v.
State, 288 Md. 579, 583 (1980); MIler v. Fairchild Indus., 97 M.
App. 324, 340, cert. denied, 333 Md. 172 (1993).

In the absence of a dispute as to a material fact, we nust
determ ne whether the trial court reached the correct |legal result
in granting summary judgnent. Beatty, 330 Mi. at 737; Bagwell, 106
Md. App. at 488. Appel l ate courts generally review a grant of
summary judgnent based only on the grounds relied upon by the trial
court. Blades v. Wods, 338 Ml. 475 (1995); Gross v. Sussex Inc.,
332 M. 247, 254 n.3 (1993); Hoffrman v. United Iron and Metal Co.,
108 Md. App. 1127 (1996). |If the trial court did not specify the
grounds upon which it granted summary judgnent, appellate courts
assunme that the trial court "carefully considered all of the
asserted grounds and determ ned that all or at |east enough of them

were neritorious.” Bond v. NIBCO Inc., 96 MI. App. 127, 133
(1993).

Di scussi on

Appel | ant contends that the defense of accord and satisfaction
is not applicable; she asserts that there was no "settlenent" of a
"disputed claim" and thus her acceptance of SAFECO s check di d not

determne all of her rights under the Policy. Rather, she argues
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that the noney pertained only to certain coverages under the
Policy. In this regard, she relies on her affidavit and the letter
from her son to SAFECO as evidence that she did not intend to
rel ease her rights under the Policy. Based on the notation of
"abi" under the coverage section on the face of the check,
appel l ant al so suggests that there is a factual question as to
whet her the $20,000 check, by its terns, "limted the settlenent to
coverages A and B,'" the Policy's bodily injury liability and
collision coverages. She points out that the uninsured notori st
coverage is in section Gof the Policy, and no reference to section
G appears on the $20, 000 check.

Appel | ee counters that an accord and satisfaction arose once
appel | ant accepted the check, as it clearly indicated that it was
i ntended as paynent in full under the Policy. It further argues
that the intent of the recipient of the check is not dispositive.
To the contrary, it asserts that it is the intent of the party
tendering the check that controls.

As early as Scheffenacker v. Hoppes, 113 M. 111 (1910), the
Court of Appeals sustained a directed verdict for the defendant
based on the principles of accord and satisfaction. There, the
plaintiff, a publisher of catalogues, had filled an order for the
def endant, apparently for catalogues in his |livestock business.
The defendant was dissatisfied with the catal ogues and, upon

receiving a bill for $722.40 from the plaintiff, instead sent



partial paynment. Enclosed with the check was a letter stating:

| enclose a check . . . intended to be in settlenent
of bill for printing catal ogues, which you rendered ne
under date of Cctober 20th. You know ny dissatisfaction
with your work. Your failure to do it properly has
caused ne great damage and injury. | should require you
to make ny | oss good, but | do not wish a controversy,
and rather than have one | am enclosing check for
($361.20), one-half of your bill, in full settlenent
thereof. |If you do not care to accept such a conprom se,

do not use ny check, and I will then reserve the right to
claimfor the damage | have suffered.”

In a return letter, the plaintiff protested that the anmount of
noney was i nadequate in light of the work he had done. He stated
that he was unable to use the check unless the defendant assured
himthat the check was "not intended as full paynment but only as
part paynment." Nevertheless, the plaintiff sent the check to the
defendant's bank for certification. Consequently, funds fromthe
def endant's account were allocated to cover the anmount of the
check.

The Court explained the defense of accord and satisfaction:

The principles applicable to a defense of this
character are well settled. 1In the case of a |iquidated
claim such as the present one nay be assuned to be for

t he purposes of this decision, an acceptance of part of

the amount in satisfaction of the whole wll bar a

recovery of the remainder if the settlenent is supported

by sone consideration additional or collateral to the

partial paynment. "Anything which would be a burden or

i nconveni ence to the one party or a possible benefit to

the other” may constitute such a consideration; and the

conprom se of a disputed claimis a famliar and favored

basis for an accord and sati sfaction.
Schef f enacker, 113 Ml. at 115 (citations omtted). By submtting

t he check for certification, the Court concluded that the plaintiff
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had accepted the conditions attached to the check, and thus created
an accord and satisfaction. O particular relevance here is the
foll ow ng comment by the Court:

The plaintiff's expression of dissatisfaction with

t he defendant's proposal could not qualify the effect of

his actual use of the check and appropriation of the

defendant's noney through its certification, in view of

the terns of conprom se under which alone it could be

used. It was the use of the check that determ ned the

question of the acceptance of the offer and not the

verbal dissent by which it was acconpani ed.
Schef f enacker, 113 Ml. at 117. See al so Hodgson v. Phippin, 159
Md. 97, 99 (1930) ("The ordinary understanding of a tender of a
portion of an amount clained in full satisfaction of the whole
seens to be that it «constitutes a conditional offer, that
acceptance of the noney involves acceptance of the condition, and
results in an accord and satisfaction of the whole claim
di scharging the unpaid portion."); cf. Eastover Co. v. Al Metal
Fabricators, Inc., 221 M. 428, 433 (1959) (stating that a
I i qui dated and undi sputed claimis "not discharged by the paynent
of a |l essor anpunt than that due.").

On several occasions, this Court has also held that, when a
claimis disputed, acceptance of paynent, coupled with know edge
that paynent is intended fully to satisfy a disputed claim
constitutes an accord and satisfaction that bars any further
recovery. Loh v. Safeway Stores, Inc., 47 Md. App. 110 (1980), is

particularly instructive. There, a food manufacturer’s insurer

tendered the sum of $1,000 to the plaintiff after she suffered a
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broken tooth while eating a frankfurter. The parties had not
negoti ated a settlenent, but the check was acconpanied by a letter
stating that it was ""intended to be in full paynent of Ms. Loh's
claim'" Loh, 47 M. App. at 112. Although the insurer denied
liability, it stated that it wanted an " am cable conclusion'" to
the claim and the check represented the " maxi mum value to us for
settlenment of this claim"" | d. After plaintiff’s counsel
deposited the check and distributed the proceeds to the plaintiff,
counsel responded to the insurer by letter stating that neither he
nor his client considered the $1,000 paynent as full “settlenent”
or “satisfaction” of plaintiff’s claim Id. at 112-113.

Subsequently, suit was instituted against both the food
producer and the grocery store that sold the frankfurters. The
trial court |ater granted defense notions for summary judgment.
Rel yi ng on Scheffenacker and Hodgson, we sai d:

[We believe it is clear that, in Maryland, when one

party tenders a check in settlenent of a dispute, nmaking

clear that the tender will satisfy the claimagainst the

tendering party if accepted, the party who accepts and

uses the check, even though ©protesting against

settlenment, cannot nmake further <claim against the

tendering party. Here, the insurer's letter nade clear

that the $1, 000 check tendered on Novenber 21, 1977 was

"the maxi mum value to us for settlenent of this claim"”

Appel l ant accepted the settlenent by depositing the

check, regardl ess of appellant's counsel's protestations

to the contrary. As between appellant and [the insurer],

there was an accord and sati sfaction.

Loh, 47 M. App. at 116. Nevertheless, for reasons not relevant

here, the Court determ ned, based on the Uniform Contribution Anong
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Tortfeasors Act,® that the trial court erred in granting sunmary
j udgnent . It made clear, however, that the food producer’s
liability could not exceed the $1000 that had been paid to the
plaintiff. Id. at 129-30.

We are al so guided by the case of Washi ngton Hones v. Baggett,
23 Md. App. 167 (1974). There, the defendant, a |and devel oper
sent letters of explanation and checks to prospective honme buyers
in the anmount of the deposit paid by the buyers, after the
financi ng bank designated in the construction contract refused to
finance the building program Thereafter, the buyers sued for
specific performance of the contracts. Noting that if the
contracts were term nated, actions for specific performnce woul d
not lie, we analyzed whether the parties had entered into an accord
and satisfaction. W explained the nature of an accord and
sati sfaction:

"To constitute an accord and satisfaction in | aw

. . It is necessary that the offer of noney be made in

full satisfaction of the demand or claimof the creditor,

and be acconpani ed by such acts or declarations as anount

to a condition that if the noney is accepted, it is to be

in full satisfaction and of such a character that the

creditor is bound to understand the offer."

Professor Corbin, in his treatise on the |aw of
contracts (Vol. 6, 8 1277) puts it this way:

"There nust be acconpanyi ng expressions

SThe Uni form Contri buti on Anbng Tort-Feasors Act is currently
found in Code, Article 50 (1957, 1994 Repl. Vol.), 88 16-24. The
statute spells “Tort-Feasors” as we have indicated in this
f oot not e.
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sufficient to nake the creditor understand, or
to make it unreasonable for him not to
understand, that the performance is offered to
himas full satisfaction of his claimand not
ot herwi se. "
Washi ngt on Honmes, 23 Mi. App. at 174 (citations omtted). W also
observed that previous decisions by the Court of Appeals were

in accord with 6A. Corbin, Contracts, 8 1279 (1962)
wherein it is said
"The cashing, or the certification, of a
check expressly sent in full settlenent of a
di sputed claim operates as an accord and
satisfaction if, at the tinme, no word of
dissent is sent to the party offering it in
satisfaction.”

See also 15 S. WIlliston, Contracts, 8§ 1854 (3d ed. 1972)
whi ch st ates,

"As a matter of law, the use or retention
of the check by the creditor, wth know edge
?I Ehe condition, is regarded as an assent to
ld. at 175-76.

We determned that the letters sent to the prospective hone
buyers made it "explicit" that the developer considered the
contract termnated, and the acconpanying checks "expressly"
menti oned refunds of the deposits. The buyers did not comrunicate
any dissatisfaction with the cancellation. Instead, they cashed
t he checks, thereby accepting the cancellation. Thus, they could
not sue for specific performance of the contract.

The case of Air Power, Inc. v. Omega Equi pnent Corp., 54 M.

App. 534 (1983), is also noteworthy. 1In that case, the plaintiff
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obtai ned a judgnent by confession against the defendant in the
amount of $23,269.03, plus $3,275.34 in attorney's fees. To
satisfy the judgnent, the plaintiff attached certain property owned
by the defendant. Subsequently, the defendant delivered to the
plaintiff a cashier's check in the anount of $18, 085.61, bearing
the notation that it was in full settlenent of all clains between
the two parties. Along with the check, the defendant included a
letter stating:

Attached hereto and tendered to you is a cashier's
check payable to AIR PONER, INC. and [counsel] in the
anount of $18, 085.61 which represents the anount of the
judgnent in case No. 21498 in the GCrcuit Court for
Mont gonery County, Maryland |less valid charges to and
contracted by AIR PONER, | NC. These charges have not
been credited as agreed and required.

We request and demand that you inmmediately notify
all courts and governnental authorities where you have
filed notification of your claimthat you no | onger have
a claim against OVEGA EQU PMENT CORPORATION and to
rel ease to OVEGA any assets or other itenms seized by
reason of your claim or actions. Specifically your
failure to withdraw your claim to Gadall G660 S/N
192777 in Louisa County, Virginia represents |ost revenue
of $75.00 per hour.

Al t hough the plaintiff negotiated the check, the plaintiff
responded by letter, advising that it considered the check as
“partial paynent” and stating that the "unilateral attenpt to term
[the check] full paynent is rejected.” Nevertheless, we affirned
the trial court's determnation that the judgnent was satisfied
based on an accord and satisfaction. Relying on Scheffenacker, we
sai d:

On the basis of the evidence before him [the trial
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court] <concluded that appellant's deposit of the

cashier's check, knowing that it had been tendered in

full satisfaction of all clains, was an acceptance of the

settlenment, constituting an accord and satisfaction

. . W agree with that conclusion and shall affirmthe
order.

Air Power, 54 M. App. at 541-42.

In reaching this conclusion, the Court rejected the
plaintiff's contentions that there was no consideration for the
partial paynent, that there was no disputed claim between the
parties, and that the plaintiff had not agreed to the proposed
conprom se. W said

In Jacobs v. Atlantco Ltd. Partnership, 36 Ml. App.
335, 340-41 (1977), we noted that the authorities are
generally in agreenent in discussing the |aw of accord
and satisfaction and we accepted, as a clear capsule
definition, the one found in 1 CJ.S, Accord and
Satisfaction, 81:

"Accord and satisfaction is a nethod of
di scharging a contract or cause of action,
whereby the parties agree to give and accept
something in settlenent of the claimor demand
of the one against the other, and perform such
agreement, the “accord' being the agreenent,
and the ‘“satisfaction' its execution or
per f or mance. "

Thus, if a creditor has an undisputed I|iquidated
claim against a debtor and the debtor in turn has a
genuine disputed claim against the «creditor, the
creditor's acceptance of the debtor's tender of a | esser
sumthan the liquidated claimin full settlenent of al
clains between themis an accord and satisfaction. The
forbearance to press the disputed claimagainst himis
the consideration additional or collateral to the parti al
paynment whi ch supports the creditor's relinquishnment of
the residue of the debt due him But forbearance, to be
adequat e consi deration, nust be forbearance of a claim
which is asserted in good faith. This does not nean that
the one asserting the claimnmnust believe that a suit on
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it can be won. It does mean, however, that the claimis

not nmade for purposes of vexation or "in order to realize

on its nuisance value.” 1 Corbin, Contracts, 8140 (1963

& Supp. 1971).
Air Power, 54 Md. App. at 538-39. See also Autonobile Trade Assoc.
of Maryland v. Harold Folk Enterprises, 301 Mi. 642, 666 (1984)
("An  accord and satisfaction 1is essentially contractual,
consi deration for which can take nonetary or non-nonetary fornms.").

These authorities are persuasive. Neither the letter from
appel l ant's son, nor appellant's subjective intention, can sal vage
appellant's claim Al though appellant's son, an attorney, wote to
SAFECO on Septenber 28, 1992 in an attenpt to preserve appellant's
rights wunder the Policy's "nedical provisions," he never
specifically asserted a claim or right of recovery under the
uni nsured notorist provisions of the Policy. At best, his letter
suggests that appellant believed that she had a right to additi onal
coverage under the Policy. At that point, she had a "dispute" as
to her entitlenments under the Policy. |f appellant disagreed with
the insurer's assertion that she was only entitled under the Policy
to $20,000, it was incunbent upon her to decline acceptance of the
check. This is especially apparent here, because there was no
evidence that SAFECO ever agreed not to foreclose appellant's
rights to pursue other clains if she accepted the check.

Moreover, the check from SAFECO put appellant squarely on

notice that SAFECO tendered its check in full settlement of all

clainms under the Policy. SAFECO s acconpanying letter simlarly
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conditioned the $20,000 paynent. In thereafter accepting the
check, to which the condition of finality had been explicitly
expressed by SAFECO, appellant acceded to the condition attached by
appel | ee.

We nust necessarily reject appellant's contention that no
accord and satisfaction was created because she believed that the
notation of "abi" on the check referred only to coverage under
sections A and B of the Policy. To begin with, this explanation is
not plausible, because there is no section "a" or "b" in the
Policy. Mreover, appellant has never offered any explanation as
to what she thought the "i" neant in "abi." |In any event, we fail
to see how the reference to "abi" can overcone crystal clear
| anguage in the letter and on the check itself that paynent was
tendered in satisfaction of all clainms wunder the Policy.
Appel l ant’ s subj ective belief cannot create a dispute of naterial
fact; in this context, what appellant thought "abi" neant is wholly
irrel evant.

Accordingly, we conclude that appellant was not entitled to
| odge anot her claim agai nst appellee for the sane occurrence for
whi ch she had al ready accepted paynent. Rather, the doctrine of
accord and satisfaction barred her from any further recovery.
Therefore, we shall affirmthe entry of summary judgnent in favor
of appel |l ee.

JUDGVENT AFFI RMED
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APPELLANT TO PAY COSTS.



