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The zany conedian, Goucho Marx, forever tried to stunp
contestants on his popular television quiz show with the question,
"Who is buried in Gant's tonb?" That, of course, was farce and
conedy. Appellants here are nmuch nore serious. They are distant
relatives of John WI| kes Booth —the assassin of Abraham Lincoln —
and they want to know who is buried in Booth's tonb.

To get that answer, appellants filed a petitionin the Grcuit
Court for Baltinmore Gty to have the remains of the person thought
to be John WI kes Booth exhuned fromthe Booth famly plot in Geen
Mount Cenetery and exam ned. Their hypothesis was that the body
buried there was not that of Booth —that Booth had escaped from
the Union troops sent to find and capture himand that, to cover up
its m stake in announcing that Booth had been shot to death, the
Gover nment had soneone el se buried in Booth's pl ace.

The cenetery was allowed to intervene in the case. After a
four-day trial, the court denied the petition. Judge Kapl an
concl uded:

"To summarize, the alleged remains of John
Wl kes Booth were buried in an unknown
| ocation sone one hundred twenty-six (126)
years ago and there is evidence that three
infant siblings are buried on top of John
W1 kes Booth's remains, wherever they may be.
There may be severe water damage to the Booth
burial plot and there are no dental records
avai |l abl e for conpari son. Thus, an
identification may be inconclusive. A distant
relative is seeking exhumation and any
exhumation would require that the Booth
remains be kept out of the grave for an
i nappropriate mnimum of six (6) weeks. The
above reasons coupled with the unreliability

of Petitioners' | ess t han convi nci ng
escape/cover up theory gives rise to the



conclusion that there is no conpelling reason
for exhumation."

In this appeal, appellants make three conplaints: (1) the
court erred in failing to restrict the role of G een Muunt Cenetery
i n opposing the exhumation; (2) it erred by failing to recognize
Virginia Kline as a proper party to the petition; and (3) its
factual determnations were clearly erroneous. W find no nerit in
t hese conplaints and therefore shall affirm

BACKGROUND

| nt roducti on

Courts are constantly called upon to decide, fromconflicting
evi dence, what is fact. That, indeed, is their daily fare. They
have, of course, no firsthand know edge of what is fact — who
really had the green light, whether it was the defendant who
actually shot the victim —but, to performtheir public role as
adj udi cator, they are enpowered to declare, from the evidence
presented to them what 1is fact, and, based upon those
decl arations, whether inplicit or explicit, to enter judgnents.

This case involves that process as well, but in a somewhat
unusual context. Appel l ants' case rests, ultimately, on the
proposition that a piece of conventional, w dely accepted Anmerican
history is not accurate; they posit that John WI kes Booth was not
killed by Union troops on April 26, 1865, as comonly believed, but
t hat he sonehow nanaged to escape and that he may have gotten to
Texas and Ckl ahoma and survived under assunmed nanes until 1903.

At this stage of the case, appell ants have retreated sonewhat



from the outright assertion that Booth did escape. They do
mai ntai n, however, that there is a sufficient |ikelihood of that
having occurred to justify disinterring the remains of the person
t hought to be Booth in order to make a nore conpl ete investigation.

Appel l ants recognize that they have no right to a
disinternent; indeed, the law plainly disfavors such actions.
Judge Cardozo perhaps said it best for the New York Court of
Appeals in Yonme v. Gorman, 152 N. E. 126, 129 (1926): "The dead are
to rest where they have been laid unless reason of substance is
brought forward for disturbing their repose.”" See al so Dougherty
v. Merc.-Safe Dep. & Tr., 282 M. 617, 620 ((1978), quoting and
adopting that view and making clear that, after burial, descendants
do not have property rights in the body, for it is in the custody
of the | aw.

Unli ke nobst cases of this kind, the reason asserted by
appellants for exhumng the body has nothing to do with the
personal w shes of those who knew and | oved the decedent, for no
such person is still alive, or with any religious or other
enotional inperative, or with any external exigency. It is founded
al nost entirely on their perception of historical accuracy, which
differs radically fromthe officially docunmented and conventionally
held belief. Thus, the court is called upon to determ nne, at | east
in part, whether they have nmade a sufficient case, based on the
evi dence they presented, that the accepted history is not accurate
and is in need of this kind of further inquiry. Appellants, and

perhaps nore credentialed scholars, may continue the academc
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debat e over what actually happened to John Wl kes Booth in the days
and years follow ng April 14, 1865; our appraisal of the fact is a
judicial, not an academ c, one, based on what has been presented in
evidence. Wiat follows nust be taken in that |ight.
Conventional H story

On April 9, 1865 —Pal m Sunday —Robert E. Lee surrendered the
Arny of Northern Virginia to Uysses S. Gant at the McC ean hone
in Appomattox Courthouse, Virginia, effectively concluding the
rebellion that is still regarded as this country's nost w enching
nati onal experience. President Lincoln was busy during the ensuing
days dealing with the nyriad of mlitary and political details
conprising the aftermath of the surrender and presaging the
begi nni ng of national reconciliation.

April 14 was Good Friday. At his wife's urging, President and
Ms. Lincoln attended a performance of what Carl Sandburg has
referred to as a "third-rate drama,” Qur American Cousin, at Ford's
t heater. The couple arrived at about 9:00; the play was in
progress but was tenporarily interrupted when the audience,
| earning of the President's arrival, stood and cheered him He
acknow edged the ovation fromhis flag-draped box. The play then
proceeded. Just after 10:00, Booth entered the theater, clinbed
the stairs and was allowed to proceed through the Dress Grcle into
the hallway | eading to the boxes. He entered Box 7, and, wth a
singl e-shot derringer pistol, propelled a |lead ball obliquely into
the left side of the President's head. Major Henry Rat hbone who,

with his fiancee, had acconpani ed President and Ms. Lincoln to the

- 4 -



theater, attenpted to grab Booth, who was arned also with a knife,
and was slashed on his left armfor his effort. Booth junped over
the railing to the stage sone 12 feet below, injuring his leg in
the process. There was sone evidence that he becane entangled in
one of the flags and actually fell on to the stage. He shout ed
sonmething to the audi ence; the popular version is that he cried the
motto of Virginia, Sic Senper Tyrannis, although sonme w tnesses
clainmed that he shouted other slogans —"The South is avenged," or
"The South shall be free."! Wth his knife, Booth threatened the
one actor then on the stage and ot her persons nearby, nmade his way
out side, mounted the rented horse that he had waiting in the care
of a stabl e-boy, and nmade his i mmedi at e escape.

The President was taken to the home of WIIliam Peterson
across the street fromthe theater, where, despite the efforts of
the Lincoln famly physician, the Surgeon GCeneral, and other
doctors in attendance, he remained unconscious and eventually
expired at 7:22 the next norning, April 15.

It appears that Booth, followed closely by his acconplice,

David Herold, and pursued by the stable-boy fromwhom he had rented

11t was later established that Booth's act was part of a
| arger plot, involving as well an attenpt to assassinate Vice
Presi dent Andrew Johnson and Secretary of State WIIliam Seward.
George Atzerodt was assigned the task of killing the vice-
president, but he apparently lost his nerve at the | ast nonent
and fled to his cousin's farmin Maryl and, where he was arrested
on April 20. Lewis Powell, with David Herold as a | ook-out, went
to the Seward hone and attacked sone of the people there,
al though he failed in his attenpt to kill Seward hinself. Herold
abandoned Powel | and eventually net up with the fleeing Boot h.
Powel I never made it out of Washington; he was arrested at the
home of Mary Elizabeth Surratt on H Street.
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the horse, made his way to the Navy Yard bridge, which he and
Herol d, but not the stable-boy, were allowed to cross into Prince
CGeorge's County. They proceeded first to John Surratt's tavern,
where they retrieved a carbine and sone other itens they had
previously stored there, and then, about dawn on the 15th, to the
hone of Dr. Samuel Mudd. Midd, claimng to have been unaware at
the time that Booth had assassinated Lincoln, set Booth's broken
| eg and gave hima pair of crude crutches. It was there that Booth
shaved of f his nustache.

It did not take long for the authorities to identify Booth as
the assassin and to form the belief that John Surratt and David
Herold were his acconplices. In part, at |east, that information
cane fromthe stabl e-boy who had pursued Booth and fromthe guard
at the Navy Yard bridge who had | et Booth and Herold pass. Wthin
days, posters containing Booth's picture and announci ng rewards of
$50, 000 for his capture and $25,000 each for the capture of Surratt
and Herold, were widely circulated throughout the area. Uni on
troops, follow ng various | eads, pronptly conmenced a w de-spread
search for everyone thought to be invol ved.

After |eaving the Mudd home, Booth and Herold nade their way
over the next several days to the Potomac River, crossing into
Virginia on the night of April 22. On the 24th, they crossed the
Rappahannock at Port Conway where they came upon three forner
Confederate soldiers, including WlliamJett. Jett led themfirst
to the Peyton hone in Port Royal, where they were refused | odging,

then to a tavern known as "The Trappe,” and finally to the farm of
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Ri chard Garrett. Garrett may have allowed Booth to stay in the
house the first night but at some point nmade himnove to the barn;
Herol d remained with Jett for another day but then joined Booth at
the Garrett place. Garrett |ocked the barn, and he and his
brothers kept an eye on it, for fear that their guests m ght steal
the Garretts' horses.

Meanwhil e, a unit of detectives assigned to the War Depart nent
| earned that Booth and Herold may have crossed the Potomac. They
secured a detail of 26 troopers fromthe 16th New York Cavalry as
an escort and set out to search for the pair. The group reached
Port Conway on the 25th and, frominquiries, |earned that Booth,
w t hout a mustache, had joined with Jett and others and that Jett
could likely be found at the Star Hotel in Bowing Geen. The unit
surrounded the hotel, found Jett and took him prisoner, and was
informed by himthat Booth and Herold were at the Garrett farm

Under the command of Lt. Edward Doherty, the cavalry unit
arrived at the Garrett farmaround 3:00 a.m on April 26. They had
pictures and a description of Booth. Stories differ somewhat as to
why they turned their attention to the barn. Under one version,
one of the soldiers, Enory Parady, heard noises inside the barn and
alerted Lt. Doherty. Under another, one of the Garrett brothers,
under sone neasure of duress, infornmed the soldiers that the pair
were in the barn. Doherty then ordered the occupants to cone out
and, after sone period of negotiation, threatened to set the barn
on fire. That was enough for Herold, who cane out and was

captured. Booth renmained inside. Around 4:00, Detective Everton



Conger set the barn ablaze. Booth could be seen inside carrying a
pi stol and a carbine. A single shot then rang out and struck Booth
in the neck —sone profess that Booth shot hinself, others maintain
that it was either Conger or Detective Luther Baker who fired the
shot to keep Booth fromrevealing a | arger government conspiracy.
The best evidence, and the official report, is that Booth was shot
from sone di stance by Sergeant Boston Corbett's revolver. Two nen
—Baker and Conger —ran to the bl azing barn and pulled Booth out.
He was still alive, but he died two to three hours |ater.

Booth's body was taken by wagon fromthe Garrett place to the
steanboat John S. lde, which had ferried the Union troops down the
Pot omac, and was carried then, in the custody of Detective Baker,
to the USS Montauk in Washi ngton. Aboard the Mntauk, an inquiry
was held by Arny Judge Advocate General Joseph Holt. Sever a
wi tnesses identified the body as that of Booth. Thereafter,
Surgeon Ceneral Joseph K Barnes conducted a post nortem
exam nation, noting the cause of death as a gunshot wound to the
neck, the ball passing through the bony bridge of the fourth and
fifth cervical vertebrae and severing the spinal cord. Dr. Barnes
al so noted that the left | eg was encased in splints and bandages,
upon the renoval of which a fracture of the fibula three inches
above the ankle joint was discovered.

Following the autopsy, the body was taken to the forner
Washi ngton Penitentiary and buried in a storage room In 1867, it
was disinterred and buried in another storage area at the

penitentiary. In 1869, near the end of his adm nistration and at
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the request of Booth's nother, Mary Ann Booth, and his brother
Edwi n Boot h, President Johnson rel eased the body to the famly for
permanent burial in the famly plot at Geen Munt Cenetery in
Baltinmore. John H Waver, a Baltinore undertaker and Sexton of
Christ's Church, took possession of the box containing Booth's
remai ns in February, 1869, and renoved it to his private vault at
Green Mount Cenetery, to await warner weather for digging a grave.?
Burial occurred on June 26, 1869, in the presence of Booth's nother
and two brothers. At the request of his brother, Edwin, the grave
was not rmarked. The body so buried has renmained there,

undi sturbed, to this day, nearly 127 years.

2 There was testinony by the President of the Board of
Managers of Green Mount Cenetery that it was not unconmon in
t hose days, and even today, for bodies to be placed in a
"receiving vault." He explained that, at least then, if it was
wi nter and the ground was frozen, it would be inpossible to dig
open a grave.



Appel l ants' Petition and the Cenetery's Response

On October 31, 1994, Nathaniel Olowek, Arthur Ben Chitty,
Virginia Kline, and Lois Rathbun filed an ex parte petition to
exhunme the alleged remains of John WIkes Booth from G een Munt
Cemetery. Olowek was identified as a religious educator with a
bachelor's degree in history who has "spent the majority of his
life examning the details of the life and death of John WI kes
Booth." His research, he averred, "has been promnently featured
on many radi o and tel evision prograns, including ABC s 20/20 and a
1991 segnent of NBC s Unsolved Mysteries." Chitty was identified
as a "historiographer”™ who has "actively researched the
ci rcunstances surroundi ng the escape of John WI kes Booth since the
1950s, " and whose research has appeared in such scholarly journals

as the Chattanooga News-Free Press and the Baltinore Sun. MVB.

Kline identified herself as a third cousin of Booth; her great-
grandnot her was Booth's aunt —the sister of his father. MVs.
Rat hbun clained to be the great-great-niece of Booth. Q her
persons, denom nated as "interested non-parties,"” consisted of a
collection of third, fourth, and fifth cousins of Booth and cl ai ned
to be, in addition to Ms. Kline and Ms. Rathbun, the lawful heirs
and direct descendants of Boot h.

The petition asserted that many stories had surfaced over the
years challenging the official history that Booth was killed by
Union troops at the Garrett farm but that one story in particular
had survived "with its credibility and persuasiveness intact."

That story was an account by a lawer in Ganbury, Texas naned
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Finis L. Bates, published in a 1907 book entitled The Escape and
Sui cide of John W I kes Booth. In this book, Bates described
meeting a man in 1872 by the nanme of John St. Helen who, five years
| ater, believing hinself near death, confessed to Bates that he was
John Wl kes Booth. This man told Bates that he had escaped from
the Garrett farmand that the person killed by the Union troops was
a "young man named Ruddy or Robey." According to Bates, he did not
see St. Helen again until 1903, when he |l earned that the man, then
calling hinself David Ceorge, had conmmtted suicide in Enid,
Ckl ahoma. Bates had the body nmumm fied, and the nummy was | ater
exhi bited throughout the United States under the nanme of John
W | kes Boot h. At sone point, an autopsy was perfornmed on the
mumy.

The petition went on to challenge certain details of the
official record based, in large part, on newspaper stories,
phot ographs of St. Helen (or CGeorge), examnation of the numy, and
second and third-hand hearsay statenents casting doubt on the
various identifications of Booth's body following the events of
April 26, 1865. The concl udi ng paragraph acknow edged that the
petitioners could not "ascertain the credibility of the people who
provided the testinony or affidavits that originally spurred this
debate"” but that the technol ogy "now exists to close the books on
this controversy forever, and ensure that history has been taught
correctly or is corrected.”

Green Munt Cenetery noved to dismss the petition on the

grounds that an ex parte petition was not the proper procedure,
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that this one in particular failed to state a claim upon which
relief could be granted, and that the petitioners | acked standi ng.
The court granted the notion with |eave to anend, and an anended
petition was filed, this tine by Ms. Kline and Ms. Rat hbun al one,
who asserted standing as the legal heirs of Booth. The rest of the
amended petition was not substantially different fromthe initial
one inits recital of the dispute engendered by Bates's 1907 book
and the various statenents and reports challenging sone of the
details and identifications that formpart of the official history.
The cenetery answered the anended petition. It stated its
interest as having been entrusted by Mary Ann Booth with the
remai ns of her son, John W/Ikes Booth, and other nenbers of the
Booth famly who are buried in the famly plot. Most of the
factual allegations in the petition were denied; as to others, the
cenmetery said that it had no knowl edge. It challenged the standing
of the two renmaining petitioners and asserted that the petition did
not contain substantial evidence or present to the court
substantial reason to justify disinternent and exhumation of the
remains. The petitioners responded with a notion to dismss the
cenetery or, in the alternative, to "delineate" its role. They
averred that the cenetery's presence in the case was unnecessary
and inproper and that, at the very least, its role should be
"restricted to the introduction of evidence pertaining solely to
potential violations of its regulations, and it should be precl uded
fromdirectly challenging the nerits of the Petition."

That notion was denied, and, as a result, the cenetery was
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allowed to present substantial evidence in support of the official
history indicating that (1) Booth is indeed buried in the cenetery,
(2) no one knows exactly where he is buried, (3) there likely are
ot her bodies buried on top of his, which would have to be disturbed
in order to disinter Booth's remains, (4) remains |ocated in the
Boot h plot may be damaged by water, and (5) even if the body were
exhuned, a positive identification of it, for a nunber of reasons,
is unlikely. The court obviously accepted nmuch of that evidence
and discounted the conflicting evidence produced by the
petitioners. Hence, this appeal.

DI SCUSSI ON

The Rol e of G een Muunt Cenetery

Appel l ants' first conplaint is that the court failed to
restrict the role of the cenetery in challenging their petition.
Their argunent is that, when there is no dispute anong the famly
menbers —and there was none here —ceneteries should be only a
nom nal party, whose role should be restricted to ensuring that
their regulations or other relevant agreenents are not violated by
t he disinternment.

In nost of the cases in which a court order is sought allow ng
or precluding a disinternent —other than for public necessity,
such as a crimnal investigation —the disagreenent bringing the
case to court is anong famly nenbers, often over a desire by
soneone to change the place of burial. See, in general,
Annot ati on, Renoval And Reinternment OF Remains, 21 A L.R 2d 472

(1952). In many of those cases, as noted by appellants, the
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cenetery indeed chooses to play a passive role, allowing the
warring relatives to nake their respective cases; the cenetery is
often naned as a defendant so that it will be bound by, and have
the protection of, any ultimate court order. As a result, while
the case lawis fairly well-devel oped with respect to who may seek
di sinterment and what other famly nenbers nust or may be joined in
such actions, there are few decisions defining the role of
ceneteries.

It is not the case, however, as appellants contend, that,
absent sone contract or regulation specifically barring or limting
disinternent, the cenmetery is necessarily restricted to a neutral
or passive role. There are instances in which the cenetery has
been allowed to take an active role in opposing a disinternent.
See, for exanple, the oft-cited case of Sacred Heart of Jesus
Polish Nat. C. Church v. Soklowski, 199 NW 81 (Mnn. 1924), in
which a cenetery was granted standing to sue as a plaintiff to
enjoin a disinternment, the Court holding at 82 that

"[a]s owner of this cenetery, in guarding the

repose of the dead there interred, and as

interested in carrying out the expressed

desire of its nmenbers as to their fina

resting place, we think there can be no

guestion of plaintiff's right to maintain an

action of this sort."
See also Goldman v. Mdllen, 191 S.E. 627 (Va. 1937). There, too, a
cenmetery actively opposed a request for disinternent, on the ground
that disinternent would violate religious precepts to which the

cenmetery subscri bed. That opposition was challenged by the

plaintiffs. At 632, the Court noted:
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"In the petition for appeal, it is said
t hat the petitioners have consistently
maintained "* * * that the cenmetery trustees
are not parties in interest." This contention
is not carried into the assignnents of error,
is not further adverted to, and appears to
have been abandoned, but in any event is not
wel | taken.

Plainly the trustees of a cenetery have a
right to object to its dead being disturbed,
and they have the right to be heard."

(Enmphasi s added.)

For other cases in which a cenetery has been allowed to assert
active opposition to disinternent, see Uamv. St. Mary's Russi an
Ot hodox Church, 292 N.W 200, 201 (Mnn. 1940), and Yone V.
Gorman, supra, 152 N E. 126, 128.

The Maryland courts as well have, at least tacitly, recognized
the right of a cenetery to oppose the disinternment of remains. In
Unterstitzung Verein v. Posner, 176 M. 332 (1939), a cenetery
actively opposed an attenpt by the petitioner to renmove his
father's remains for reburial elsewhere. The trial court overruled
the cenetery's denurrer, which was based on |ack of jurisdiction,
and the Court of Appeals affirned that determ nation, holding that
an equity court did have jurisdiction to entertain such a
complaint. In doing so, however, the Court plainly recognized the
right of the cenetery to oppose the request on the nerits, based
essentially on its "hav[ing] in charge the remains of the dead,
whose right of sepulture should not be disturbed, except upon nost

unequi vocal |egal grounds[.]" |Id. at 336, quoting from Browne v.

M E. Church, 37 Ml. 108, 123 (1872).
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Two other aspects of the Unterstitzung case are also of
i nterest. In considering the nerits of the issue — when a
disinterment, other than for public necessity, ought to be all owed
—the Court, at 338, noted three factors:

"(1) the wishes of the deceased, when they can
be ascertained, and in connection with this,
the influence of his religious faith in the
decision or request; (2) the w shes of the
wi dow or w dower, and next after them the
next of kin, if near enough to have their
W shes respect ed; (3) the agreenent or
regulations of the body maintaining the
cenetery."”
(Enmphasi s added.)

Additionally, in remandi ng the case for further proceedings,
the Court addressed the order allow ng the decedent's brother and
nephew to intervene as defendants, which it reversed, holding at
340, that "[t]he nere fact that they are brother and nephew of the
decedent is no reason, while there is a son surviving as next of
kin, who has shown such interest in the matter as to engage in a
contest with the cenetery conpany, which is a proper party."”
(Enmphasi s added.)

We gave recognition to the interest of the cenetery in Wl ser
v. Resthaven, 98 M. App. 371 (1993), cert. denied, 334 M. 212
(1994). At 381, we noted three broad principles: (1) the nornal
treatment of a corpse, once it is decently buried, is to let it
lie; (2) respectful disinterments have been | ooked upon as private

concerns of the deceased's famly and the cenetery if they all

agree; and (3) if there is any disagreenent anong the famly or the



cenetery as to any contenpl ated or conpleted disinternment, relief
can be granted in either law or equity, depending on the nature of
t he controversy.

Green Mount Cenetery does have an interest in opposing the
disinterment. 1In the Act of the CGeneral Assenbly incorporating the
cenetery (1837 Ml. Laws, ch. 164), the Legislature noted, as a
basis for the incorporation, that it was "reasonabl e and necessary
to provide for the permanence of the said establishnment so that
t hose who bury there, may be assured of perpetual protection to the
remains of relatives and friends, and for the decent preservation
of the grounds.” In the Certificate of Oanership issued by the
cenmetery to Mary Ann Booth in June, 1869, the cenetery conveyed the
lot, for the purpose of sepulture, subject to that Act of
incorporation. This could well be taken as at least an inplied, if
not an express, commtnent to her to assure the perpetual
protection of her son's renuins.

M's. Booth, of course, is no longer alive to take a position.
Wth the passage of nore than a century, there are no inmmediate
relatives left; Booth had no spouse and no children and thus no
direct lineal descendants. |If G een Munt is not allowed to offer
active opposition — to challenge wth reputable docunentary
evi dence the tenuous hypothesis constructed by appellants and to
present other reasons why exhumation is not called for —there
would, in this case, be no one to do so. The proceedi ng would
effectively revert to the ex parte one appellants initially sought,

and the presuned desires of Booth's nother and brother that his
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body remain at peace and undisturbed would be given little
recognition. To accept appellants' view would be to allow distant
rel ati ves who never knew the decedent, years after his or her
death, to override the wi shes of those who were indeed the next of
kin and who had the right, under the law, to determne the place of
burial. Here, even nore than in Unterstitzung, where a brother and
a nephew were available, there was a need for the cenetery to
chal | enge the petition.
Standing of Virginia Kline

In the initial petition and in the anended petition, M. Kline
identified herself as a third cousin of Booth. She now tells us
that she is a first cousin twice renoved. She acknow edges t hat
she is not a next of kin and certainly not the nearest next of Kkin,
al t hough she does claima one-third interest in the Certificate of
Owmnership to the Booth famly plot.

Ms. Kline seens to believe that she was found not to be a
proper party to seek disinternent and exhumation, for she all eges
that the court erred in so finding. W are unable to discover any
such finding by the court. The court discussed in its nenorandum
opi nion the status of both Ms. Kline and Ms. Rathbun and hel d that
Ms. Rat hbun was a proper person to seek exhunmation. It made no
finding at all with respect to Ms. Kline and did not purport to
dism ss her as a plaintiff for lack of standing. Even if it did,
however, we would find no reversible error. Ms. Rat hbun was
allowed to proceed, and, as her interest and position were, in all

materi al respects, identical with those of Ms. Kline, any error in
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finding a | ack of standing on Ms. Kline's part woul d be harnl ess.
The finding, if there was one, was nmade at the end of the case and
did not, in any way, adversely affect the presentation of evidence
or argument in support of the petition. There was |ess reason to
allow Ms. Kline to proceed here than there was to allow the brother
and nephew to intervene in Unterstitzung.
The True Facts

Appellants tell us in their brief that their evidence that a
conpel ling reason existed to exhune the remains was in two parts:
"(1) that the evidence of the alleged identification and autopsy of
JWB were equivocal and fraught with errors; and (2) that Booth
escape theories have constantly persisted since 1865 and with the
hel p of science the theory can finally be proven or disproved.”

We cone back at this point to the earlier discussion.
Appel  ants essentially pick at what they perceive to be gaps in the
evidence. They note that, although Jett identified the person he
had assisted as Booth, he never identified the body of the person
shot at the Garrett farm He did, of course, lead the Union
detachnment to the farm and to the encounter at the barn, which
contained only two people, one of whom — Herold — surrendered.
They also aver that the persons at the farm — the Garretts,
Sergeant Corbett, Baker, Parady —did not know Booth. Ohers who
|ater identified the body, they say, "barely knew' Booth, and, in
light of that and of certain inconsistencies in their stories
their identifications are sinply not reliable.

In contrast, evidence was produced not only that the Union
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soldiers and detectives at the Garrett farm had pictures of Booth,
which they used in making their identifications, but that Lt.
Doherty actually knew Booth personally. It will be recalled that
the Judge Advocate Ceneral conducted an inquest aboard the USS
Mont auk prior to the autopsy. One of the w tnesses exam ned was
Charl es Dawson, who said that he was a clerk at the National Hotel
i n Washi ngton, where Booth often stayed, and that he was acquai nted
with Booth. He positively identified the body aboard the Montauk
as that of Booth. H's statenent was : "I distinctly recognize it
as the body of J. WIlkes Booth — first, from the general
appearance; next, fromthe India-ink letters "J.WB.' on his wi st,
which | have very frequently noticed, and then by a scar on the
neck. | also recognize the vest as that of J. WIkes Booth." That
is hardly an equivocal identification.

Another identifying wtness aboard the Mntauk was a
physi ci an, John Frederick My. Dr. May stated that he had been
acquai nted with Booth for at |east eighteen nonths; indeed, he had
renmoved a tunmor from Booth's neck, which may well have caused the
scar noted by Dawson. Al though he stated that Booth had changed in
appear ance since he had |l ast seen him Dr. My said that he had "no
doubt” that the body was that of Booth.

At least two other people — Seaton Mwore, an attorney in
Washi ngt on who had known Booth for two or three years, and WIIliam
Crowni nshield, an acting master in the United States Navy who had
known Booth for a nonth and a half —also identified the body

aboard t he Mont auk. Mbore said that he was "confident" that the
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body was that of Booth. Crowninshield said he was "satisfied."
These identifications are recorded in official docunents.
There is, in addition, a great deal of wunofficial supporting
evidence, no less reliable than the conflicting evidence offered by
appellants. An article in the February 27, 1869 issue of the New
York dipper, for exanple, describes in detail the disinternent of

Booth's body from the Washington penitentiary and its renmoval to

Weaver's place in Baltinore. The article reports that Joseph
Booth, a brother of John WIkes, "viewed the renmains, and
identified them beyond doubt by a peculiarly plugged tooth.” In

1927, Blanche Chapman, in a letter to Francis WIson, who was
preparing a biography of Booth, stated that, as an actress, she had
known Booth, that she was called to the Waver hone to identify the
body, and that, in the presence of Booth's nother, brother, and
sister, she did so. Indeed, in her letter, she gives a poignant
account, indicating that Booth's nother was al so satisfied that the
body was that of her son. 1In aletter witten in 1886, Ms. Elijah
Rogers, who had been a nei ghbor of the Booths and had known John
W kes, recounted that she too had seen the body at Waver's, and
she described it in sone detail.

We could go on and on and on, for there is a carton of
docunentary evidence, including letters and articles witten by
Booth's brother and sister and sone of their children. Wat, then,
is the contrasting evidence? As noted, the petition and anmended
petition relied heavily on Finis Bates's book describing his

encounters with John St. Helen and David George. Appellants now
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di savow rel i ance on that book, and for good reason. At |east three
expert witnesses declared it a fraud. Appellants are left, then,
basically wth the skepticism expressed by their "expert," M.
Ol owek, and others who, over the years, have sinply doubted the
official version of what occurred wthout any clear affirmative
evidence that it did not occur in that manner. It will suffice to
say that Judge Kaplan was not clearly erroneous in finding that the
man buried in the Booth famly plot in June, 1869, was John WI kes
Booth and that M. Bates's story about John St. Helen and David
CGeorge and M. Ol owek's skepticismwere not sufficient reason to
doubt the docunented history.
O her Consi derations

As noted, Judge Kaplan al so nentioned as reasons for denying
the petition his belief that the remains were buried in an unknown
| ocation, that there may be other bodies buried on top of Booth's
remai ns, that there nmay be severe water danmage to the grave, that
an identification may be inconclusive, and that the remains would
have to be exposed for as long as six weeks. Appellants do not
di spute that these would be good reasons for denying a
disinterment; they argue that there was no factual basis for those
findings. They are wong.

The Gravesite

Appel | ants concede that Booth's actual gravesite is unnmarked.
The president of the cenmetery testified that the cenetery "does not
have an exact record of the |location of John WIkes Booth's grave.

We sinply have a speculation.” Appellants urge, however, that the
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grave could be located. They point first to a diagram appearing
anong cenetery records and indicating that Booth was buried just
east of a nonunent, as "uncontroverted evidence" of the likely
| ocation of the grave. 1In fact, that exhibit, authenticated by the
president of the cenetery, was characterized as a "possible
i ndi cation" of the |ocation.

Appel  ants al so contend that, because the grave was lined with
bricks, it would be possible, through the use of ground penetrating
radar, to fix the location. There was conflicting evidence as to
the reliability of that technique. Prof essor Janmes Starrs, a
forensic scientist, testified that ground penetrating radar "sinply
i ndi cates an anomaly under the surface of the soil." He added:

"You will not see skulls. You will not see

skel etoni zed remains. You will not even see a

cof fin. All you will see is a series [of]

lines indicative of the fact that there is

sonething different at t hat particul ar

| ocation from other locations in the area

Then it becones a question of interpretation.”
There was other evidence, from a descendant of M. Waver, that
Booth was not even buried in the Booth famly plot.

Conpoundi ng this was evidence that, even if the body sought to
be exhumed was buried where appellants believe it was, a casket
containing the bodies of three infant siblings was buried on top of
it. It appears that the three children, initially buried in
Harford County, were reinterred wth Booth, in the same grave, when
he was buried in June, 1869. This led Professor Starrs to

characterize the process not as an exhumation, where there is a

known burial spot of a particular person (even if the identity of
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t hat person is unknown), but rather as an "archaeol ogical dig,"
where "there will be other persons whose remains may be exhuned at
the sane tine."

Appel lants do not contest that such a casket exists; they
argue that the three children were "dust when buried" and thus are
sinply "part of the earth.” This apparently derives from a
newspaper article chronicling the event and referring to the casket
of the children as "containing their dust.” The article does not
i ndi cate that anyone actually saw what was in the casket, and the
word "dust" may well have been nore a poetic or Biblical allusion
t han actual fact. The court had a right to be concerned about
di sturbing the remains of three children and not to dismss them so
cavalierly as nere dust.

Finally, with respect to the gravesite, evidence was produced
that the burial plot is at the bottomof a hilly area, that the
soil there is acidic, and that there may be water danmage to the
|ots. Water was discovered in a grave dug i nmmedi ately adjacent to
the Booth plot. Appellants dismss that evidence as unreliable
hearsay and assert that there was no evidence that the Booth pl ot
itself was ever damaged by water. The second part of their
argunent is true; there was no evidence as to the condition of the
Booth plot itself, much less the gravesite of John WI kes Boot h,
which, as noted, is wuncertain as to location in any event.
Nonet hel ess, the court had a right to believe the evidence
presented and to infer fromit that water nay have danmaged the

Booth plot as well.



Li kel i hood of Reliable Identification

As wth so nuch of this case, there was conflicting evidence
as to whether, even if the body thought to be that of Booth was
exhumed and exam ned, a reliable identification could be nmade of
it. Appellants concede that no dental records of Booth exist from
whi ch any conparison could be nade, although they assert that one
could discover whether the person had a "plugged" tooth, which
Boot h was known to have had. They did produce evidence from Dr.
Dougl as UWberl aker, Curator of Physical Anthropology at the
Sm t hsoni an Museum of Natural History, that, through the use of a
t echni que known as photographic superinposition, it mght be
possible to determ ne whether the skull was not that of Booth,
assum ng that the exhunmed skull was in satisfactory condition to
test. Professor Starrs, however, characterized that technique as
"clearly experinental in nature" and that studies were continuing
to determne its accuracy. Moreover, Dr. Uberl aker, when asked
about whether recovery of the skull could result in a positive
identification, acknow edged:

"l also think it is unlikely that that wll
result in what we would consider to be a
positive identification. You wuse that
particular term This is a termthat we use
forensically to indicate that this is the
i ndi vi dual beyond all reasonabl e doubt. That
t he evidence for that usually cones fromvery
detailed idiosyncratic features that are known
to exist with an individual that we find on
t he remai ns; such as dental fillings, details,
and radi ographs, etcetera. And |'ve heard no
one suggest that these types of materials
exi st known about John WI kes Booth. And that

will likely prevent us from nmaking what we
woul d consi der to be a positive
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identification."

It was conceded by one of appellants' experts that DNA testing
could not be done because, at present, there were no known
matrilineal descendants of Booth and therefore no DNA with which
any DNA recovered fromthe remai ns could be conpar ed.

In light of this evidence, we cannot conclude that Judge
Kapl an was clearly erroneous in finding that "an identification my
be inconcl usive."

Ti re Needed for Exani nation

The last finding with which appellants take issue is that the
remains would need to be out of the grave for a mninmm of six
weeks, which the court found inappropriate. Appellants argue that
there was no evidence to support that finding. They are wong;
there was such evidence. Dr. Uberlaker, who would be part of the
exam ning team stated that he would want at |east six weeks to
conplete the examnation. He said it could be quicker, but that it
coul d al so take nonths.

CONCLUSI ON

For the reasons noted, we conclude that Judge Kaplan did not
err in dismssing the anended petition. He properly allowed G een
Mount Cenetery to participate actively in the case; his factua
conclusions were supported by substantial evidence; his |egal
conclusions were correct; and the judgnent call he nade was
entirely appropriate.

JUDGVENT AFFI RMED
APPELLANTS TO PAY THE COSTS.
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