HEADNOTE

RICHARD F. KLINE, INC. ET AL. v. SHOOK EXCAVATING & HAULING, INC.,
No. 592, September Term, 2004.

CONTRACTS- CONDITION PRECEDENT

CIRCUIT COURT PROPERLY DETERMINED THAT LANGUAGE IN
SUBCONTRACT WHICH STATED “THE SUB-CONTRACTOR HEREBY
WAIVES ANY RIGHTS IT OTHERWISE MIGHT HAVE AGAINST THE
CONTRACTOR, AND AGREES NEVER TO LOOK TO THE CONTRACTOR
FOR PAYMENT ON ACCOUNT OF ANY SUCH CLAIM EXCEPT TO SUCH
EXTENT, IF ANY, AS THE CONTRACTOR MAY BE PAID BY THE
OWNER ON ACCOUNT OF ANY SUCH CLAIM OF THE
SUB-CONTRACTOR,” WAS AMBIGUOUS AND FAILED TO CREATE A
CONDITION PRECEDENT. WHERE THE LANGUAGE OF A CONTRACT
PURPORTING TO CREATE A CONDITION PRECEDENT IS AMBIGUOUS
OR DOUBTFUL, THE LANGUAGE WILL BE INTERPRETED AS
EMBODYING A PROMISE OR CONSTRUCTIVE CONDITION RATHER THAN
EXPRESS CONDITION, ESPECIALLY UNDER CIRCUMSTANCES WHERE
THE EXPRESS CONDITION IS MORE LIKELY TO CAUSE FORFEITURE.

PLEADING- SUFFICIENCY OF ALLEGATIONS

PLEADINGS CONTAINED SUFFICIENT FACTS TO PLACE THE
APPELLANT ON NOTICE THAT CONTROL OF THE CONSTRUCTION
PROJECT WAS AN ISSUE IN THE CASE; COMPLAINT ALLEGED THAT
SUBCONTRACT AND AMENDMENT REQUIRED APPELLEE TO PERFORM
ITS WORK AT THE DIRECTION OF THE APPELLANT; APPELLEE ALSO
ALLEGED THAT IT SOUGHT THE APPROVAL OF THE APPELLANT
DURING THE COURSE OF ITS WORK; ANSWER TO COMPLAINT DENIED
THAT APPELLEE WAS REQUIRED TO PERFORM ITS WORK AT THE
DIRECTION OF APPELLANT AND THAT SUBCONTRACT AND AMENDMENT
TO THE SUBCONTRACT REQUIRED APPELLEE TO PERFORM ITS WORK
IN ACCORDANCE WITH THE WRITTEN SPECIFICATIONS OF THE
CONTRACT.

CONTRACTS- ORAL MODIFICATION

THERE WERE SUFFICIENT FACTS PRESENTED TO DEMONSTRATE THAT
THE PARTIES ORALLY MODIFIED THE WRITTEN CONTRACT;
ALTHOUGH CONTRACT REQUIRED WRITTEN INSTRUCTIONS FROM
CITY’'S ENGINEER, TESTIMONY REVEALED THAT APPELLANT
SUPERVISED APPELLEE ON THE JOB SITE, APPELLEE SOUGHT
ANSWERS TO QUESTIONS CONCERNING THE JOB FROM APPELLANT,
AND APPELLEE ONLY TOOK DIRECTIONS FROM APPELLANT.
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Richard F. Kline, Inc., et al., appellant, appeals from a
judgnent entered on April 29, 2004, by the CGrcuit Court for
Frederi ck County, in favor of appell ee, Shook Excavati ng & Haul i ng,
| nc, against appellant in the amunt of $389,938.11 for breach of
contract. The court had previously, in denying appellant’s notion
for summary judgnent, determned that Article XIX of the
subcontract entered into by appellant and appellee is not a “paid
if paid” condition precedent, relieving appellant from any
obligation to pay appell ee.

Appel  ant presents four questions for our review, which we
rephrase, in part, as follows.

1. Did the trial court err as a mtter of law in
denyi ng appellant’s notion for sunmary judgnment and
finding that article Xl X of the subcontract was not
a “paid if paid” condition precedent, relieving
appel l ant from any obligation to pay appellee?

2. Did the trial court err as a matter of law in
rendering a judgnent that was outside the cause of
action pled in the anended conpl ai nt?

3. Did the trial court err as a mtter of law in
finding that the subcontract between appellant and
appel | ee was nodified orally?

4. Did the trial court err as a mtter of law in
finding article XIX of the subcontract was not a
| i qui dat ed danages cl ause?

We answer these questions in the negative. Therefore, we affirm

the decision of the circuit court.

FACTUAL BACKGROUND

Richard F. Kline, Inc., et al., appellant, entered into a

contract (hereinafter, “general contract”) wth The Gty of



Frederick (hereinafter, “City”) on Septenber 21, 1993, to provide
services related to the excavation and construction of Phase II11B
of the Carroll Creek Flood Control Project.®! Appellant entered
into a subcontract with appell ee to provi de excavation, gradi ng and
ot her rel ated services in support of appellant’s contract with the
City on August 31, 1993 (hereinafter, “subcontract”). The project
site, where the excavation, grading and construction were to take
pl ace, contai ned hazardous materials in the form of underground
storage tanks (hereinafter, “USTs”) and contam nated soil. It is
t he paynent associated with the hauling, stockpiling and handling
of the contamnated soil that is ultimately the issue in this
appeal .

During the project, the engi neer and project nmanager for the
Cty was Rummel, Klepper & Kahl (hereinafter "R K & K. ") Later
R K. &K. Environnment was hired to be on site to assess the condition
of the soil and storage tanks on a daily basis. The Maryl and
Departnment of the Environnent (hereinafter, “MDE’), has regul atory
authority over the excavation and disposal of storage tanks and
contam nated soil for the State of Maryland. The City and R K & K
deferred to the determ nations of MDE relating to the excavation
and di sposal of storage tanks and the disposition of soils believed

to be cont am nat ed.

'The statenent of facts included in appellant’s brief states
the contract between itself and the City was entered into on
Septenber 2, 1993, contrary to the stipulations entered into by the
parties at trial.



The subcontract i ncorporated by reference all of the terns and
conditions of the general contract. The general contract contained
a contingent item Item 220, that dealt wth renoval of
contami nated soil. Initially, it was appellant that was
responsible for the handling of contam nated soil during the
project. The subcontract did not contain any provisions for
handl i ng contam nated soil and appellee was only responsible for
the renmoval of USTs on the site.

Begi nni ng on Novenber 17, 1993, storage tanks were excavated
and renoved fromthe job site. As the USTs were renoved, the soi
was segregated pursuant to the directions of MDE and R K & K
Al though not a part of the subcontract between appellant and
appel | ee, appellee hauled the soil to the site as directed by
appel | ant . Appel | ant and appell ee anended the subcontract on
Decenber 7, 1993, to add “item 220,” the contingent pay item
maki ng appel | ee responsi bl e for handling contam nated soils on the
site. Handling contam nated soil on the site involved noving the
soil fromthe area around the USTs and hauling the soil to another
| ocation on the site where it could be m xed in order to expose it
to the air. The mxing of the soil was to reduce the |evel of
contamnation in the soil to an acceptable |evel. Once the
contam nation level in the soil was reduced, it was then to be used
in backfilling on the project.

By |etter dated August 11, 1994, the City issued a directive

for the handling of soils on the project believed to be



cont am nat ed. In that letter, addressed to appellant, the Cty
stated that appellant was to be conpensated on a tine and materials
basis after receiving approval, fromR K & K., to treat the soil as
contam nated. By letter dated March 17, 1995, the City directed
t hat appellant was to cease work on the contam nated soil stockpile
because MDE, through its testing, had determned that the soils
wer e not contam nat ed.

Bot h parties continued to believe the soils were contani nat ed,
despite MDEs determ nation that the soils were not. WII|iam Shook
testified on behalf of appellee that sonetines the snell of the
soil on the site made him as well as nenbers of his crew, sick
He also testified that the soil appeared oily, had an odor of
pet rol eum and cont am nants had caused himto devel op a rash on his
arm Followi ng recei pt of the March 17, 1995 letter, appellant had
the soil on the site tested by an independent |aboratory to
determ ne the | evel of contam nation. The testing confirnmed that
the soil on the project site contained higher anounts of
contam nants than reported by MDE.

On May 23, 1995, appellee began to nove soil from the
stockpile to an earth berm as required by the subcontract wth
appel l ant. Appellee contends that it noved the soil in accordance
with the instructions given by appel |l ant, which were to continue to
treat the soil as contam nated. Appel l ee was to be paid on a
nonthly basis by submtting estimtes to appellant. WIIiam Shook

testified that he was paid nonthly for other work perforned on the
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job, but not for work involving contam nated soils.

Appel | ee then demanded paynent from appellant in accordance
with the contingent rate for contam nated soils agreed upon in the
contract amendnent. As required by Article XI X of the subcontract,
appel | ant demanded paynment from the City at contingent rate for
contam nated soils. Article XIX of the subcontract states:

The Sub-Contractor hereby agrees that in the event
Sub-Contractor has any claim agai nst Contractor which
arises out of, relates to, or is based upon, in whole or
in part, an act, om ssion, order, right or fault of the
owner, then the Contractor, upon receipt of tinely notice
from Sub-Contractor, acting on behalf of t he
Sub-Contractor and at Sub-Contractor’s expense, wll
present any such claimto the Owmer [Cty of Frederick],
and the Sub—-Contractor shall accept in full paynent and
di scharge of any such claim such anmount or relief, if
any, as the Omer shall grant pursuant to the terns of
t he Princi pal Contract; and except as above provided, the
Sub-Contractor hereby waives any rights it otherw se
m ght have against the Contractor, and agrees never to
| ook to the Contractor for paynent on account of any such
cl aim except to such extent, if any, as the Contractor
may be paid by the owner on account of any such cl ai m of
t he Sub—Contractor.

The City refused to pay, and appellant filed suit to recover
paynent from the Cty for appellee’' s work. Appel  ant  was
unsuccessful in obtaining paynent from the Cty as part of the
| awsuit because the court found appellant failed to obtain
authorization from RK & K and MXE prior to renoving the
contanmi nated soil, as required. Appellee then sued appellant for
paynment for hauling the contam nated soil. Appellant defended t hat
suit on the grounds that Article XIX of the subcontract prevents

appel | ee from recovering paynent because the Cty failed to pay



appel I ant. In essence, appellant clained that Article XIX is a
condition precedent, relieving it of any obligation to pay appell ee
unl ess or until, appellant receives paynent fromthe Cty.

In denying appellant’s notion for summary judgnment, the
circuit court ruled:

The court finds that the |anguage in Article XI X

does not establish a condition precedent. Ther ef or e,
whet her the G ty’s non-paynent can be vi ewed as an act or
omssion is a noot point. A condition precedent is a

“fact, other than a nere |apse of tine, which, unless
excused, must exist or occur before a duty of inmmediate
performance of a prom se arises.” [Gilbane Bldg. Co. v.
Brisk Waterproofing Co., Inc., 86 Ml. App. 21, 26 (1991)]
(citing 17 Am Jur.2d, Contracts § 320). “Whet her a
provisionin acontract constitutes a condition precedent
is a question of ‘construction dependent on the intent of
the parties to be gathered from the words they have
enpl oyed and in case of anbiguity, after resort to the
other perm ssible aids of interpretation.”’” New York
Bronze Powder Co., Inc. v. Benjamin Acquisition Corp.,
351 Md. 8, 14 n.2 (1998) (citing Chirichella v. Erwin,
270 Md. 178, 182 (1973)).

* k% %

In the instant case, Article Xl X states that Shook
Is “never” to look to Kline for paynent upon the
occurrence of certain conditions. This provision does
not contain the |anguage typically associated with the
creation of a condition precedent, including the words
and phrases “when” “after” “as soon as” “subject to”
“provided that” and “if”. Chirichella v. Erwin, 270 M.
at 182. However, condition precedents can be created
absent *“special” |anguage. In determ ning whether a
particul ar agreement nakes an event a condition, the
Court of Appeals in Bronze notes that courts wll:

interpret doubtful |anguage as enbodying a
prom se or constructive condition rather than
an express condition. This interpretative
preference is especially strong when a finding
of express condition would increase the risk
of forfeiture by the obligee



New York Bronze Powder Co., Inc., 351 MJ. at 17.
The Court further coments:

In resol ving doubts as to whether an event is
made a condition of an obligor’s duty, and as
to the nature of such an event, an
interpretation 1is preferred that will reduce
the obligee’s risk of forfeiture, unless the
event 1is within the obligee’s control or the
circumstances 1indicated he has assumed the
risk.

Id. at 17 n.5 (enphasi s added).
Nei t her the Subcontract nor the Addendum clearly

state which party had a duty to obtain the required
aut hori zation to renove and di spose of the contam nated

wast e. See Article 1, supra, and Addendum
Consequently, there is no indication that the City's
non—-paynent was an event wi thin Shook’s control. There

is also no indication that Shook assumed the risk of
non—-paynent by the owner. See New York Bronze Co., Inc.,
supra. It is clear Shook i ntended to receive paynent for

the services it perforned. Accordingly, this court
declines to find that the language in Article XX
establishes a condition precedent to paynent. Rather

this court finds that Article XIX constitutes a
pay—when—pai d provision, thus entitling [Appellee] to
paynent .

I n concl usi on, because the contract does not clearly
state who was supposed to obtain authorization and
because obl i gee Shook risks forfeiture, summary judgnent
is granted in favor of [Appellee] Shook Hauling &
Excavating, |nc.

As previously noted, appellee prevailed at trial and appel | ant
was ordered to pay appellee for work involving the handling of

contam nated soil. This tinely appeal foll owed.



LEGAL ANALYSIS

I. Motion for Summary Judgment

Appel l ant argues that the trial court erred in denying its
notion for summary judgnment and finding that Article XIX of the
contract did not create a condition precedent. Article Xl X of the
subcontract, avers appellant, created a “paid if paid” provision
which shifts the risk of nonpaynent by the owner from the
contractor to the subcontractor. The act of nonpaynment by the
City, it contends, barred any cl ains of appellee.

Summary judgnent i s proper when there i s no genui ne di spute of
a material fact and the noving party is entitled to judgnent as a
matter of law. See Prince George’s County v. The Washington Post
Co., 149 Md. App. 289, 304 (2003); Beatty v. Trail Master Products,
Inc., 330 Md. 726, 737 (1993). Therefore, in order to overturn a
grant of summary judgnent, appellant nust show there exists “a
genui ne dispute as to a material fact.” Harrington v. Red Run
Corp., 148 Md. App. 357, 361 (2002). An appellate court reviews
the facts, and all inferences therefrom in the 1light nost
favorabl e to the nonnovi ng party. The wWashington Post Co., 149 M.
App. at 304. Wen there is no dispute as to a material fact, we
review the denial of the notion for summary judgnent to determ ne
if the trial court was legally correct. See Beatty, 330 M. at
737; The Washington Post Co., 149 MI. App. at 305; Heat and Power

Corp. v. Air Products & Chemicals, Inc., 320 Ml. 584, 592 (1990).



Cenerally, we “will consider only the grounds upon which the | ower
court relied in granting sumrary judgnment.” The Washington Post
Co., 149 M. App. at 305 (citing PaineWebber Inc. v. East, 363 M.
408, 422 (2001)). W exam ne whether the court correctly
interpreted and applied the relevant law to the uncontested
material facts. 1d

Al though the notions presented by appellant and appellee
contained nultiple issues, the trial court’s decision deals with
one — whether Article XIX of the subcontract creates a condition
precedent. In Chirichella v. Erwin, 270 Md. 178 (1973), the Court
of Appeals defined a condition precedent as “a fact, other than a
nere | apse of tinme, which, unless excused, mnust exist or occur
before a duty of imediate performance of a prom se arises.” Id.
at 182 (citing 17 AmJur.2d, Contracts, 8§ 320). I n determ ning
whet her Article XX of the subcontract created a condition
precedent, we exam ne the |anguage of the contract. Gilbane
Building Co. v. Brisk Waterproofing Co., Inc., 86 M. App. 21, 27
(1991). “The question whether a stipulation in a contract
constitutes a condition precedent is one of construction, dependent
on the intent of the parties to be gathered from the words they
have enpl oyed and, in case of anbiguity, after resort to the other
perm ssible aids to interpretation.” Chirichella, 270 Ml. at 182
(citing 17A C.J.S., Contracts, 8 388). |In Maryland, the objective
| aw of contracts is followed when interpreting the | anguage of a
contract. General Motors Acceptance Corp. v. Daniels, 303 Ml. 254,
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261 (1985). Therefore, when the | anguage is clear and unanbi guous
“we nmust presune that the parties nmeant what they expressed,’
| eaving no room for construction. Id

Appel l ant argues that Article X X wunanbiguously requires
paynent fromthe City as a condition precedent toits obligationto
pay appellee. |In other words, appellant is attenpting to shift the
ri sk of nonpaynent fromitself to appell ee pursuant to this cl ause.
In order to shift that risk, the contract shoul d contain an express
condition, clearly showing that to be the intent of the parties.
See Gilbane, 86 Ml. App. at 25 (quoting Atlantic States
Construction Co. v. Drummond & Co., Inc., 251 WM. 77, 82
(1968) (citations onmtted)).

In Gilbane, we held that the unanbiguous |anguage of the
subcontract established a condition precedent. 86 M. App. at 28.
In that case, the contract provided: “It is specifically understood
and agreed that the payment to the trade contractor is dependent,
as a condition precedent, upon the construction manager receiving
contract payments[.]” Id. at 25 (enphasis added). Although no
particular language is required to create a condition precedent,
words and phrases such as “if,” “provided that,” “when,” “after,”
“as soon as” and “subject to,” have commobnly been associated with
creating express conditions. Gilbane, 86 M. App. at 26-27
(citations omtted).

Article Xl X does not contain the | anguage enpl oyed i n Gilbane,
nor does it contain | anguage whi ch unm st akably shows the i ntent of
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the parties to create a condition precedent. Upon exam nation of
the language in Article XIX, we are persuaded that it does not
clearly and unanbi guously create a condition precedent. As the
trial court determned in its opinion and order of Decenber 20,
2002, Article XIX does not contain any of the |anguage normally
associated with the creation of a condition precedent. Were the
| anguage in the contract is doubtful, we wll interpret the
“l anguage as enbodying a prom se or constructive condition rather
than an express condition. New York Bronze Powder Co., Inc. v.
Benjamin Acquisition Corp., 351 M. 8, 17 (1998) (citing
Oppenheimer & Co., Inc. v. Oppenheim, Appel, Dixon & Co., 86 N.Y.2d
685, 691 (N. Y. 1995))(citations omtted). This interpretive
preference “is especially strong when a finding of an express
condition would increase the risk of forfeiture by the obligee.”
Id. Thus, we agree with the trial court that, if Article XX
creates a condition precedent, the likelihood of forfeiture by
appel lee is increased. Therefore, Article XIX is not a “pay when
pai d” provision, entitling appellee to paynent. W hold that the
court did not conmt error in denying appellant’s notion for
summary judgnent and finding Article XIX is a “pay when paid”

provi si on.



II. Pleadings

Appellant also conplains that the trial court erred in
rendering a judgnent, which is outside the cause of action pled.
The essence of this claimis that appellee’s conplaint alleges
breach of the subcontract and the anmendnent to that contract. The
trial court, inits opinion and order of April 15, 2004, found that
the parties orally nodified the contract and the oral nodification
served as the basis for the court’s finding of liability. The
court stated: “Through such conduct and the resulting inplication
a new contract was entered into by the parties. Because of this
new contract | find that RF. Kline, Inc. is liable to Shook
Excavating and Hauling for the work conpleted on this project.”
Appel lant argues that the anmended conplaint, and attached
subcontract filed by appellee, designated the subcontract as the
basis for appellee’s cause of action. Therefore, the subcontract
shoul d be the sole basis for appellee to recover.

Md. Rul e 2-303(b) governs the contents of pleadi ngs and states
in pertinent part: “A pleading shall contain only such statenents
of fact as may be necessary to show the pleader’s entitlenment to
relief or ground of defense.” W have said that pleadi ngs need not
cont ai n unnecessary evi dence, but should contain “such statenents
of fact as may be necessary to show the pleader’s entitlenent to
relief.” Ficher v. Longest, 99 M. App. 368, 380 (1994). The
pl eadi ngs shoul d state the subject matter of the claim®“w th such
reasonabl e accuracy as wll show what is at issue between the
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parties, so that, anong ot her things, the defendant nay be appri sed
of the nature of the conplaint he is required to answer and
defend.” Fletcher v. Havre de Grace Co., 229 M. 196, 200 (1962);
see Gent v. Cole, 38 Md. 110 (1873). The Rule, as well as the case
law, require at a mnimumthat the pleadings contain facts show ng
that appellee is entitled to relief based on the oral nodification
of the contract.

Appel l ant cites Housing Authority of College Park v. Macro
Housing, Inc., 275 Ml. 281 (1975) as dispositive of this issue.
That case involved a contract dispute in which the parties
contracted to build housing for the elderly. Id. at 283. The
di spute arose out of the parties’ failure to delete a provision in
the contract, which they had agreed to delete prior to the final
witing, releasing appellee fromits obligations to provide certain
appliances. 1d. at 283-84. Appellee attenpted to adnmit the paro
evi dence, tending to support its allegation that the contract was
erroneously witten. Id. at 284. Appellant first responded to
appel lee’s attenpt to admt the evidence by denurrer, which was
overruled, and then by objection during trial. Id. The tri al
court admtted the extrinsic evidence of the prior agreenent and
appel | ee was awar ded nonetary damages. Id

The Court of Appeals reversed, concluding that the pleadings
were insufficient because appellee clained, as the basis of the
litigation, the breach of the witten agreenent. I1d. The Court
determ ned that parol evidence was inadm ssible to show that the
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written agreenent did not express the understandi ng of the parties.
Id. at 284-85. In an attenpt to overcone the parol evidence issue,
appel | ee urged that a new or subsequent contract was entered into
by the parties, which varied the terns of the original contract by
del eting the erroneous provision. Id. at 285. Wiile the Court
recogni zed the ability of the parties to enter into a new or
subsequent agreenent, the basis for appellee’ s claimwas the prior
agreenent, not a new or subsequent contract. 1d. The Court cited
Hoke v. Wood, 26 Md. 453 (1867), in holding: “The plaintiffs having
failed to prove the contract as set out in the nar., . . . could
not insist upon their right to recover under the declaration for
the brach [sic] of another and different contract.” 1Id. at 286.
Her e, however, the pl eadi ngs do present sufficient facts, such
that appellant is aware of what clains it is required to defend.
The conpl aint all eged that the subcontract and t he anmendnent to t he
contract required appellee “to performits work at the direction of
appellant and in accordance with the witten specifications
incorporated in the contract.” The conplaint also alleges that,
“[t]hrough the course of its work, [appellee] remained in contact
with and sought the approval of [appellant] and the engi neer for
the [Gty].” The answer to the anended conplaint states,
“[appel l ant] denies . . . that the Subcontract required [appellee]
to perform its work wunder the general supervision of the
contractor.” The answer continues, “[appellant] admits that the

subcontract and anendnment thereto required appellee to performits
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work at the direction of [appellant] and in accordance with the
witten specifications of the contract.” It cannot now be cl ai ned
by appellant that the conplaint failed to provide sufficient facts
to determ ne what is at issue.

The parties here dispute who controlled appellee’ s work.
Appel | ant has mai nt ai ned t hr oughout that appell ee was bound by the
ternms of the subcontract and general contract to take its direction
fromthe Cty and its engineers on the project. Appel | ee has
cl ai med t hroughout that appellant controlled the work perforned by
it on the job site. The trial court’s opinion concerning the oral
nodi fication related specifically to the issue of which party
control |l ed appellee’s work on the job site. |In Housing Authority
of College Park, the appellee attenpted to introduce a subsequent
agreenent, which had not been pled as the basis for the claim
That case is clearly different fromthe case at hand. The parties
have di sputed the i ssue of control in this case and, at sone point,
the court would be required to decide the issue. The nere fact
that appellee did not set out a separate avernent, claimng there
was an oral nodification, is not enough to overcone the fact that
the parties disputed this point in the amended conpl ai nt and answer

to the anended conpl ai nt.



III. Oral Modification to the Contract

Appel | ant next argues that the trial court erred in finding
that the subcontract had been orally nodified. Parties to a
contract may wai ve the requirenents of the contract by subsequent
oral agreenment or conduct, notw thstanding any provision in the
contract that nodifications nmust be in witing. Hoffman v. Glock,
20 Md. App. 284, 288 (1974); see Freeman v. Stanbern Const. Co.,
205 Md. 71, 79 (1954). If a provision in the contract requires
nodi fications to be inwiting, it nust be shown, either by express
agreenent or by inplication, that the parties understood that
provision was to be waived. Freeman, 205 MI. at 79. Subsequent
oral nodification of a witten agreenent may be established by a
preponderance of the evidence. 1d. “Wether or not the subsequent
conduct of the parties anounts to a waiver is a question of fact to
be decided by the trier of fact.” Hoffman, 20 MI. App. at 289
(citing Bartlett v. Stanchfield, 148 Mass. 394, 395 (1889)).
Appel lant clains that facts adduced at trial and during
di scovery denonstrate that the parties never orally nodified the
subcontract. The trial court, however, was persuaded that there
were sufficient facts to find the parties orally nodified the
agreenment. We agree. Inits opinion and ruling, the court stated:
[I]n this case there was nutual consent between R
F. Kline, Inc. and Shook Excavating and Hauling, Inc. to
orally nodify their witten contract. Particularly
persuasive is the testinony of both Bill Shook, the owner

of Shook Excavating and Haul i ng, and John Rushi ng, vice
president fromR F. Kline, Inc., who was in charge of
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the project in question. Both nmen testified that
t hroughout the period that Kline sub [sic], subcontracted
to Shook, a Kline foreman at a job site would
consistently adm nister verbal orders to Shook and his
Crew. M. Shook, that is, Bill Shook, testified that
when he had questi ons about a project he went directly to
ei ther John Rushing, John Rushing or Jim Snyder, the
superintendent of the project. M. Shook further stated
that he was not ever told to get witten instruction and
that during the entire course of the project he had only
received two letters specifically about the handing
[sic], handling of contam nated soils. Speci fically,
July 15'" 93 and August 11'", ’'94. According to M.
Shook, the remnainder of the communication between the
parti es about Shook’ s performance of the job site had
al ways been done in verbal form

John Rushi ng, who had been enpl oyed by R F. Kline,
Inc. from 1987 until May of 1988 (sic), 1998, testified
about the chain of command followed throughout the
project. As stated by M. Rushing, Bill Shook worked for
Kline, and Shook only took instruction from Kline.
Rushing further testified that either he or Jim Snyder
woul d i nstruct Shook about where to take contam nated
soils, when to renpove the UST's and to, whether or not to
keep the soils separated.

When questioned about the authority, the Maryl and
Departnment of the Environnent or the engineers from
Rummel, Klepper, & Kahn Construction managenent, M.
Rushing reiterated that those agencies instructed R F.
Kline and instructed Bill Shook. On Cross exam ne [sic]
when asked specifically about Article 3 of the
subcontract M. Rushing insisted we never operated that
way. No sub ever took instructions fromevery - - from
any other than R F. Kline.

The trial court’s opinion denonstrates there were significant
facts presented to conclude there was an oral nodification to the
subcontract. Article 111 of the subcontract stated “It is
understood and agreed by and between the parties hereto that the
work included in this Sub-Contract is to be done under the

direction of said Architect and/or Engineer or Owmer.” The facts



clearly denonstrate that whatever this clause in the subcontract
was intended to nean, it is not what occurred between the parties
whil e operating on the job site.

Appel | ant, however, contends that sufficient consideration did
not exist for the nodification. The conpronise and nutua
agreenent of the parties to vary the terns and enter into a new
contract constitute sufficient consideration to support the
agreement. Freeman, 205 Md. at 78. Furthernore, the trial court
determ ned t here was sufficient consideration through the testinony
of John Rushing, appellant’s former vice president and appell ee.
Appel l ee testified that Rushing instructed hi mto keep worki ng and
said, “don’t worry about [paynent for your bills on contam nated
soils]. If you don't get paid nonthly, you Il get paid at the end
of the job.” Rushing corroborated appellee’ s testinony by stating
that he “[t]old [appellee] not to worry about it. . . . That we’'ll,
everyone will get paid in the final analysis.” Thi s exchange
bet ween the parties indicates there was a wel | -under st ood neani ng
and that it was the sanme in the mnds of both parties. See
Furness-Withy & Co. v. Fahey, 127 Md. 333 (1915). The trial court
stated: “It 1is wunreasonable to assune that [appellee] ever
anticipated that he would not be financially conpensated for his
| abor.” W hold the oral nodification was proven by a
preponderance of the evidence, sufficient consideration exists to

support the oral nodification of the contract, and by their



conduct, the parties know ngly waived the clause in the contract

requiring all nodifications to be in witing.

IV. Liquidated Damages

Not wi t hst andi ng the fact that nowhere in the record is there
any indication the trial court determned Article XIX was not a
| i qui dat ed danages cl ause, we are of the opinion that it is not.
Qur recent decision in Smelkinson Sysco v. Harrell, 162 M. App.
437 (2005), explains that the term “‘liqui dated damges’ neans a
specific sumof noney . . . expressly stipulated by the parties to
a. . . contract as the anmount of damages to be recovered by either
party for a breach of agreenent.” 1d. at 447 (citing Traylor v.
Grafton, 273 Md. 649, 661 (1975)). Courts look to three factors as
defining characteristics of a |iquidated danages cl ause:

(1) clear and unanbi guous |anguage providing for ‘a

certain sum;

(2) stipulated damages that represent reasonable
conpensation for the damages anticipated fromthe
breach, neasured prospectively at the tinme of the
contract rather than in hindsight at the tine of
t he breach;

(3) a ‘mandatory binding agreenent|[] before the fact
which may not be altered to correspond to actual
damages determ ned after the fact.’

Id. at 448.

Article XI X does not exhibit any of the three characteristics

we have identified. The |anguage of Article Xl X does not provide

for “a certain sum” Instead, it merely provides that appellee
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“shall accept in full paynent . . . such anmount or relief . . . as
the Omer shall grant.” This |anguage necessarily defers to the
City s determnation as to the amount of damages to be received and
in no way identifies a “certain sunf to be paid in the event of a
breach. The clause fails to neasure t he danages prospectively, and
i nstead all ows the Omer to determ ne the neasure of damages at the
time of the breach. The clause also can be nodified to correspond
to the actual danages determned by the “Omer” follow ng the
breach. In fact, Article XIXis nore akin to a traditional nethod
of nmeasuring the actual damages which ensue follow ng a breach.
Therefore, we hold Article XIX is not a liquidated danmages
provi si on.

JUDGMENT OF THE CIRCUIT COURT
FOR FREDERICK COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.



