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Appel | ee WHE Associates, Inc. (WHE) filed suit against
appel | ant Konover Property Trust, Inc. (Konover), claimngthat it
was entitled to afinder’'s fee of an anount between $2, 000, 000. 00
and $4, 000, 000. 00 for introducing Konover to Lazard Freres Real
Estate I nvestors, LLC(Lazard), aninvestnent firm that ultimtely
i nvested $200, 000, 000. 00 i n Konover. At trial, the theories of
recovery asserted by WHE were based in equity, as there never
existedawitten contract between the parties. The jury returned
a verdict for damages in favor of WHE, and the Circuit Court for
Baltinore City subsequently entered judgment for WHE i n t he anpunt
of $2, 756, 550. 00 agai nst Konover. Konover appeals from that
deci sion and presents the foll ow ng questions for our review

1. Did the trial court err in entering summary
judgment in favor of WHE, notw thstanding an
erroneous entry of partial summary judgnent in
favor of WHE prior totrial, |Ieaving only theissue
of damages to be tried?

2. Didthetrial court err in applyingthe substantive
| aw of Maryl and, because WHE' s cl ai ns are gover ned
by the substantive | aw of New York, and, if not, by
t he substantive |law of North Carolina?

3. Did the trial court err in entering judgnment in
favor of WHE instead of Konover, because WHE' s
claimfor a finder’s fee is barred as a matter of
| aw based on New York’s applicable statute of

frauds and broker |icensing provisions?

4. Did the trial court err in entering judgnment on
WHE' s Count V (detrinmental reliance/prom ssory
estoppel) because it |acked any evidentiary
support?



5. Did thetrial court err ininstructing the jury on
t he Maryl and | aw of detrinmental reliance/ prom ssory
estoppel, and did so in a way that wongly equated
that claimwith WHE's di sm ssed inplied contract
cl ai n?

6. Did the trial court err in entering judgnment on
WHE' s cl aimfor pre-judgnment interest because WHE
wai ved such claim by failing to plead it as a
conponent of its clainmed damages in its conpl ai nt
or ot herw se?

7. Didthetrial court err in denying Konover’s notion
for judgnment notw t hstandi ng the verdi ct and notion
for newtrial, whichraised the above enunerations
of error?
We reverse the granting of summary judgnent on detrinental
reliance/ prom ssory estoppel. The remining judgnments are

af firmed.

Facts and Proceedi ngs

Konover, a real estate investnment trust engaged in the
devel opnent, acquisition, |easing, managenent, and marketi ng of
shopping centers, was attenpting to raise equity capital.* A
busi ness relationship of sone type existed between WIlliam H.
Elliott, the President of WHE, and C. Camrack Morton, the Chief
Executive O ficer and Presi dent of Konover. Konover apparently was

having difficulty raising the equity capital it sought, and

Corporate capital is raised through the sale of stock, i.e.
equity capital or through borrowing i.e. debt capital.



therefore Elliott and Morton spoke about this issue on several
occasi ons.

They net in North Carolinain Septenber of 1997, at whichtinme
Lazard was poi nted out as a potential source for capital. Elliott
i nformed Morton that he knewprinci pals at Lazard. He asked Morton
for perm ssion to contact Lazard on behalf of Konover. Mort on
expressly authorized Elliott to explore whether Lazard woul d be
interested in investing in Konover. At trial, Mrton testified
that he understood Elliott's role as that of a "finder and
i ntroducer. To be finder, infact. . . . Sonmeone who introduces
two people, who then take on the obligation of putting a dea
t eget her."

Elliott subsequently arranged for a three-way tel ephone
conf erence between hinsel f, Morton, and a Lazard representative, at
which time theintroductionwas made. This introduction eventually
led to an agreenment between Konover and Lazard in which Lazard
agreed to invest $200, 000, 000.00 in Konover. Although Elliott
expected to be conpensated for acting as the fi nder, Konover never
conpensated Elliott for such. On several occasions Elliott
requested that the fee agreenent for his services as the fi nder be
put in witing. Konover repeatedly insisted that this was

unnecessary, and consistently reassured Elliott that he woul d be



conpensated. WHE eventually filed suit for recovery of a fee for
Elliott's services as the finder.

WHE initially filed suit inthe United District Court for the
Central District of California, but that court di sm ssed the case,
findi ng that Konover was not subject to personal jurisdictionin
California. WHE subsequently filedits suit inthe Circuit Court
for Baltinore City, all eging breach of contract, breach of i nplied
contract, wunjust enrichnment, quantum neruit, and detrinental
reliance/ prom ssory estoppel. Contenporaneously wththe filing of
its Conpl aint, WHE noved for partial sunmary judgnment on t he i ssue
of liability. Thecircuit court granted WHE' s notionregardingits
claims for unjust enrichnent, quantum meruit, and detrinenta
reliance/ prom ssory estoppel. Thereafter, Konover noved for
sunmary judgnent, arguing that WHE's clains were barred by the
statute of frauds of New York, and by real estate and securities
| i censing statutes of NewYork, North Carolina, and Maryl and. The
circuit court denied Konover’s notion, and the case proceeded to
jury trial

Bef ore opening statenments, WHE voluntarily dism ssed its
cl ai ms regardi ng breach of contract and breach of i nplied contract,
sotheonlyissuereminingat trial was damages on WHE' s equi t abl e
claims, astheissue of liability onthose clains had al ready been

deci ded pursuant to the prior partial sunmmary judgnment. During
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trial Konover urged the trial court torevisit theearlier summry
j udgment ruling concerning choice of substantive law. The tri al
court deni ed any reprise, and the jury was instructed on Maryl and
law relating to WHE' s equitabl e cl ai ns.

At the conclusion of trial, the jury awarded WHE damages i n
the follow ng anounts: $1, 275, 000. 00, plus $206,550.00 in
prej udgnent i nterest, on the unjust enri chment claim
$1, 275, 000. 00, plus $206,550.00 in prejudgnment interest, on the
quantum neruit clainm and $2,550,000.00, plus $206,550.00 in
prejudgnent interest, on the detrinmental reliance/ prom ssory
estoppel claim Thetrial court entered judgnment onthe verdict in
the total amount of $2,756,550.00. Konover nmoved for judgnment
notw t hstanding the verdict and a new trial. Fol l owi ng ora
arguments the trial court denied these notions. This appea
fol | owed.

Di scussi on

Konover appeal s fromthe foll owi ng judgnents: entry of partia
sunmary judgrment in favor of WHE on the issue of liability; the
deni al of Konover's notion for summary judgnment; the anounts of the
jury verdicts; and the trial court's denial of its post-trial
nmotions. Konover's various grounds for appeal are in | arge part
i nterwoven, essentially having as their schwerpunkt the i ssue of

choi ce of | aw.



We turn first to Konover’s contention that the trial court
erred in granting partial summary judgnment on the issue of
liability under WHE' s clains for equitable relief.?2 W find that
the trial court ruled correctly on the clainms based on unjust
enri chment and quantum nmeruit, but reverse its decision on the
detrinmental reli aBtcagbaroch fseror Su rersd oy pdd d gringm tm

The trial court, in accordance with Maryland Rule

2-501(e), shall grant a motion for summary judgnment if

t he nmoti on and response show that there is no genuine

di spute as to any material fact and that the party in

whose favor judgnent is enteredis entitled to judgnment

as a matter of law. In review ng the grant of a sumary

j udgment notion, we are concerned wi t h whet her a di spute
of material fact exists.

Jones v. Md-Atlantic Funding Co., 362 M. 661, 675 (2001)

(citations and internal quotation marks omtted).
The standard for appellate review of a trial court's
grant of summary judgnent i s whether thetrial judge was
legally correct in his or her rulings. |In granting a
nmotion for sunmmary judgnent, the trial judge may not
resolve factual disputes, but instead is limted to
ruling on matters of | aw

Okwa v. Harper, 360 Md. 177, 178 (2000).

Detrinental Reliance/Prom ssory Estoppel

Konover contends that the trial court erred by granting

summary j udgnment in favor of WHE on its detrinental

¢ note that oftentimes throughout this opinion we will refer to a | ower
court involved in this case as the trial court, although sone of the rulings in
this case were entered by various courts prior to trial. This has been done for
convenience and clarity, as it usually is unnecessary to distinguish exactly
whi ch court made the subject ruling.
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reliance/ prom ssory estoppel claim? W agree. Moreover, we shall
direct thecircuit court instead to grant summary judgnment on this
issue in favor of Konover. |In Pavel Enterprises, Inc. v. A S
Johnson Co., Inc., 342 Md. 143, 166 (1996), the Court of Appeals
bri ghtened t he | ong shadows cast by this confusi on and recogni zed
that courts were using dissimlar paradigns in determ ning the
applicability of this theory of recovery. It clearly set forththe
law in Maryl and pertaining to this cause of action, stating:

To resol ve t hese confusi ons we nowcl arify that Maryl and
courts areto apply the test of the Restatenent (Second)
of Contracts 90(1) (1979), which we have recast as a
four-part test:

1. a clear and definite prom se;

2. where the prom sor has a reasonabl e expectati on
that the offer will induce action or forbearance on
the part of the prom see;

3. whi ch does i nduce actual and reasonabl e action

or forbearance by the prom see; and
4. causes a detrinment which can only be avoi ded by
t he enforcement of the prom se.
We find that the allegations by WHE did not sufficiently
establish a clear and definite prom se so as to permt recovery

under this theory. At best, there was an i npli ed understandi ng or

an inplied agreement. That is quite dissimlar froma clear and

3In Pavel, the Court of Appeals noted that the terms detrinmental reliance
and prom ssory estoppel were interchangeable, but that it preferred using the
termdetrinental reliance because it nore clearly expresses the concept i ntended.
342 Md. at 146 n.1. As is often done with these terns, the parties to this
appeal have conbined them referring to this cause of action as detrinmental
reliance/ prom ssory estoppel. Although cognizant that this usageis prolixt, for
the sake of continuity we will continue to refer totheternms inthis collective
fashi on.
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definite promi se. The evidenceillustrates that Morton never nmade
a promse to Elliott regarding any type of conpensation for his
service as a finder. Whet her Morton gave ElIliott express
perm ssionto contact Lazard on Konover’s behal f i s of no nonment in
this analysis -- the threshol d questi on here i s whether there was
a clear and definite prom se.

In pertinent part, WHE sets forth the following facts in
support of its contention that it is entitled to recovery under
detrinmental reliance/prom ssory estoppel:

Elliott informed Morton that he knew principals inthe

real estate group at Lazard. Elliott expressly asked

Morton for perm ssion to contact Lazard on Konover's

behal f. Morton expressly authorized Elliott to approach

Lazard on Konover's behal f to explore the possibility of

Lazard investing in Konover. . . . Morton understood t hat
Elliott and WHE woul d be acting as a finder.

WHE states, "[r]elying upon Morton's express authori zati on,
Elliott . . . spoke by tel ephone to a contact at Lazard i n Oct ober
1997, to introduce the idea of Lazard naking an investment in
Konover." In response to this assertion, it is significant to
poi nt out that Elliott relied not ona proni se of conpensati on from
Morton, but rather on express authorization to contact Lazard on
Konover's behalf. MWHE is contending that Elliott was acting in
reliance upon sonet hing said by Morton. That becones irrel evant,
however, as the sonething being relied upon was not a prom se of

any sort, and certainly not aclear and definite prom se. Rather,

-8-



it was sinply perm ssion or authorization, and not sufficient for
a satisfaction of the first prong of the test.

It is true that Morton eventually informed Elliott that he
woul d be conpensated for his services as finder, but Morton only
made such promises after Elliott had already perforned that
service. WHE does not contend that Mrton actually prom sed
Elliott that he would be conpensated for these actions before
Elliott actually performed. Therefore, it cannot be said that
Elliott relied on such prom ses or statenents in performng his
service as finder. It was in a neeting between Morton and El | i ot
i n Sept enber of 1997 that t hey di scussed aut hori zation for Elliott
to approach Lazard. Elliott then arranged the introduction by
t el ephone, which took place in October of 1997. The agreenent
eventual ly entered into between Konover and Lazard t ook pl ace on
February 24, 1998. It is inportant to bear in mnd, before we
fl ounder in a norass of detail, the chronol ogy of these vari ous
stages of the developnents in this case. Any understanding that
took place between Konover and WHE occurred, if at all, in
Sept enber of 1997. Any services perfornmed by Elliott as finder
culmnated in October of 1997, the time he nade the tel ephone
i ntroduction between Konover and Lazard. Once this tel ephone
conversation took place, Elliott's role as finder essentially was

conpl et e. The agreenent reached between Konover and Lazard
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occurred after Elliott had al ready perforned his role as finder,
and therefore is not to be considered in any anal ysis concerni ng
detrinmental reliance/ prom ssory estoppel. The |l atest tinme whereby
any service performed by Elliott as finder could have occurred in
reliance upon any action by Morton woul d have been by the tine of
t he i ntroduction.

Wththistime lineas the polestar inour eye, we continue to
assess the clainms by WHE rel ating to this theory of recovery. WHE
directs our attentionto several discussions that occurred between
Elliott and Morton i n Decenber of 1997 and continually during the
next several nonths thereafter. WHE clains that during that tine
Morton assured Elliott that he would be pleased with WHE S
conpensationin connectionwth the Lazard transaction. Referring
to our time |line, however, we observe that these discussions
occurred after Elliott's role as finder essentially had ended. WHE
points out that Elliott was still advising Konover at that tine
withrespect tothe details of the proposed transactionthat woul d
be taki ng pl ace bet ween Konover and Lazard. Such advice provi ded
by Elliott at that tinme plays noroleinour finding onthis claim
however, as it is very clear that WHE i s seeki ng conpensati on for
Elliott's servicesintheintroduction between Konover and Lazard.
Any advice provided by Elliott after that introduction is not

pertinent in this determnation. WHE finds it significant that
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Konover has consistently admtted its willingness to pay WHE a
reasonable feefor Elliott's services as finder. Konover does not
di spute this, andinfact made it clear to WHE on several occasi ons
that it waswillingtopay WHE a finder's fee of $250, 000. 00. Once
agai n, however, this has no bearing on whether Elliott reliedona
clear and definite prom se made by Morton. Konover's willingness
to pay afinder's fee after Elliott had al ready acted as a finder
is of no nonent and does not denonstrate in any nmanner a prom se
made by Konover on which Elliott relied to his detrinent.
Elliott's actions as finder had been carried out prior to any
assurances by Konover as to paynent of a finder's fee.

WHE has failed to satisfy the first prong of the four-part
test for recovery under detrinental reliance/promssory estoppel as
set forth by the Court of Appeals. Accordingly, silence is nost
mel odi ous on the remai ni ng three prongs of the test. WHE has not
denonstrated the applicability of detrinmental reliance/ prom ssory
estoppel in these circunstances. Therefore, the trial court was
incorrect in granting summary judgnment in favor of WHE on this
claim and, inturn, we reverse that judgnent. Litigationonthis
cl ai mneed not conti nue, however, as we direct thecircuit court to
grant summary judgnment in favor of Konover on this issue. Taking
t he evidence presented by WHE on this issue, together with all

reasonabl e i nferences that can be nade i n support thereof, we find
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that WHE has failed to denpbnstrate that it is entitled to go to
trial on this claim

In sum we reverse the granting of summary judgnent by the
trial court in favor of WHE on detrinmental reliance/prom ssory
estoppel, and we remand to the trial court to enter summary
judgnment in favor of Konover onthis claim W note that in light
of this ruling we need not di scuss Konover's contentions regardi ng
the proper nmethod of conputing damages under detrinental
reliance/ prom ssory estoppel and regarding the jury instructions
given by the trial court on this count.

Unj ust Enrichnment and Quantum Meruit

Konover contends that the trial court prematurely granted

WHE's notion for sunmary judgnment on its unjust enrichnment

claim It argues that it was not given anple opportunity to

conduct discovery essential to a full and fair analysis of

VWHE' S cl ai ns. It also propounds this argunent as to the

granting of sunmary judgnment on WHE' S quantummneruit claim?®

Al t hough we woul d general |y di scuss t hese cl ai ns separately,

we di scuss the unjust enrichnment and quantum neruit cl ains

t oget her, given the argunents set forth by Konover.

4Konover al so argued this point regarding the granting of summary judgnent
in favor of WHE on the detrinental reliance/promnm ssory estoppel claim W find
it unnecessary to consider Konover's claim of prematurity as to that Count,
however, as we have already reversed the trial court's granting of sunmary
judgment on that Count. See supra.
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We find no nerit to this assertion by Konover for either
unj ust enrichnment or quantumneruit. Based on our review of the
record we findthat there was no addi ti onal evi dence or i nformati on
of any type presented at any tinme during the rel evant proceedi ngs
t hat woul d have precl uded Konover fromfalling prey to a granting
of summary judgnent on these i ssues either at the tinme the summry
j udgnment was granted or at any later tinme duringthe devel opnent of
this case. Konover was unable to unearth evidence to oppose
successfully this result on these clainms not because it was too
early at that time, but sinply because it had no defense to the
cl ai ms.

Konover mmintains that the granting of sunmary judgnment on
t hese grounds was erroneous because subsequently discovered
undi sput ed evi dence established nultiple |legal bars to each of
WHE' S clainms. We note that these subsequently di scovered bars to
recovery claimed by Konover were the subject of its notion for
sunmary judgnent that was denied. As we stated earlier, Konover
appeal s that finding as well. Because Konover's argunents are
intertwi ned, we will address both the granting of WHE'S summary
j udgnent and the denial of Konover's sunmary judgnent here.

We are unpersuaded by Konover's contentions for severa
reasons. WHE's summary judgnment was granted on January 5, 2000.

The j udge who entered t hat j udgnent was not the judge who presided
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at trial. At trial, Konover urged the trial judge to revisit the
earlier granting of summary judgnent. Konover clainms that the
trial judge felt hinself constrai ned by the prior entry of parti al
sunmary judgnent and refused to take up the issue anew. We
di sagree. Qur reviewof the record indicates that the trial judge
did not disturb the earlier granting of summary judgnent not
because he felt constrained by its ruling, but rather because he
agreedwithit. Inany event, it isirrelevant at this point what
reasoning thetrial judge used to abide by the earlier granting of
sunmary judgnment. We find that the initial notions judge was
legally correct in his granting of sunmary judgnent on t he unj ust
enri chment and quantum nmeruit counts.

Konover has failed to denonstrate to this Court any basis for
di sturbing the granting of summary judgnment on WHE' s cl ai ns of
unj ust enrichnment and quantumneruit. As we have sai d, Konover's
contention is prem sed upon its insistence that summary judgment
was granted too early inthe proceedi ngs. Konover nust denonstrate
t hat t he out come woul d have been different | ater inthe ganme for us
to conclude that thetrial court erredingranting sumary judgnent
prematurely. This it has not done. |t argues that several bars to
WHE' S cl ai ns arose during litigation. W note that any such bars,
whi ch we soon wi || discuss, could and shoul d have been argued by

Konover at the outset. Informationregardingthese potential bars
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was avail able to Konover fromthe beginning, and its failure to
argue those points cannot contravene those judgnents. Mor e
significantly, we disagree with Konover, as we do not think that
the reasons it sets forth in fact bar WHE's recovery on these
cl ai nms.

The primary underlyi ng prem se to Konover's cl ai mthat summary
j udgnment was entered prematurely involves the i ssue of choice of
laws. It is understandabl e that nuch drudgery of the | awwas spent
onthis maj or i ssue, and we certainly understand why it was a cause
for great concern here, but we find any di scussion as to choi ce of
laws inthis case to be an extrenely guileful red herringtossed on
the ground to destroy the scent and set us at fault. It is
undi sputed that the trial judge applied Maryland |l awto the i ssues
inthis case. Konover naintains that this was error, arguing that
New Yor k | aw shoul d have been applied. Inthe alternative, it says
that North Carolina | aw shoul d have been used i f New York was not
the correct choice of |aw.

We find that, based on the factual circunmstances that took
pl ace here, New York | awdoes not represent the appropriate choice
inthis matter. We find that North Carolina woul d have been the
correct choice of law to be applied in this case, but that the
trial court's application of Maryland |aw instead, although

technically incorrect, did not result in a different outcome for
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the unjust enrichnment and quantum neruit clainms. Although the
choi ce of | awmay have affected the detrinental reliance/promssory
est oppel claimin Konover's favor, it is unnecessary to consider
that point inlight of our reversal on that issue. Therefore, we
do not disturb the decision by the trial court to apply Maryl and
law, and we find no nmerit to Konover's cl ains regardi ng the choice
of |l aw issue.

I n Anerican Motorists Ins. Co. v. ARTRA G oup, Inc., 338 M.
560 (1995), the Court of Appeals said: "[A]bsent a choice-of-|aw
provisioninthe contract, our courts have applied the rule of | ex
| oci contractus to matters regarding the wvalidity and
interpretation of contract provisions.”™ 1|d. at 573. This Court
has sai d: "When determ ni ng which lawcontrol s the enforceability
and effect of a contract, this Court generally applies the
principleof | exloci contractus. Under this principle, thelawof
the jurisdictionwherethe contract was nade controlsits validity
and construction.” Kraner v. Bally's Park Place, Inc., 311 M.
387, 390 (1988). For choice-of-1aw purposes, a contract is made
where the | ast act necessary to make the contract bindi ng occurs.
Commercial Union Ins. Co. v. Porter Hayden Co., 116 Md. App. 605,
672 (1997).

We have recogni zed an exceptionto the application of | ex | oci

contractus when application of aforeignjurisdiction' s |awwould
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be contrary to a strong public policy of this State. Anerican
Motorists Ins. Co., 338 Md. at 573. But, for Maryland public
policy tooverridethe lex |oci contractus rule, the public policy
must be very strong and not nerely a situation in which Maryl and
lawis di fferent fromthe |l awof anot her jurisdiction. Kraner, 311
Md. at 390.

I nthe case at bar, it is undi sputed that no contract exi sted,
and t heref ore obvi ously no choi ce-of -1 awprovisionis applicable.
Additionally, there was noindication, nor has it been argued, that
application of Iex loci contractus inthis case is contrary to a
strong public policy in this State. Thus, we perceive no
justificationto veer fromthe established|awof our Stateinthis
regard. There exists no doubt that North Carolinais the State in
whi ch the al |l eged contract was made. Konover mai ntai ns, however,
t hat New York | aw shoul d have been applied, arguing:

the | ast act necessary to give rise to any obligation on

Konover's part to conpensate WHE . . . was Lazard's

participationinthe deal by whichit agreedtoinvest in

Konover. By all accounts, Lazard, headquartered i n New

York, operatingin NewYork, and originally contacted by

Elliott in New York commtted to the i nvestnment deal in

New Yor k

Thi s argunent by Konover is not convincing. It msstates the
| aw on poi nt and focuses on the wong part of the tinme line. The

| aw, as we have st ated above, | ooks to the place the contract was

made and to the | ast act necessary to make that contract bindi ng.
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Konover, however, is placing unsuitable enphasis on conduct by
Lazard, al though the subject of this actionis a clainmed contract
for a finder's fee between WHE and Konover. Any agreenent between
t hese parties concerning afinder's fee took place when Elliott and
Morton met in North Carolinain Septenber of 1997. |f Konover ever
commtted itself to paying WHE a finder's fee, it did so during
that neeting. Whether it then becane obligated to pay that fee
based on subsequent actions is irrelevant here.

Certainly, we agree wi t h Konover that any i ssue regardi ng t he
finder's fee would be noot had Lazard not eventually agreed to
i nvest the noney i n Konover. Nonethel ess, such action by Lazard
was not the | ast act necessary to nmake the agreenent between WHE
and Konover binding. It was binding, if at all, at the tine the
parties discussed it. Lazard was not a party to any contract or
agreenent concerning a finder's fee between WHE and Konover, and
therefore it is specious to consider any actions by it in nmaking
this determ nation. As we have stated, the applicablelawl ooks to
t he pl ace the contract was made. The contract exi sted bet ween WHE
and Konover, and was made in North Carolina during a neeting
between Elliott and Morton. Konover nuddl es the i ssue by | ooki ng
beyond this point and focusing i nstead on the performance of the
contract; Konover focuses on the tinme in which it becane

responsi ble for paynent of the finder's fee. That is not the
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proper focus in this analysis, as Lazard pl ays a nmeani ngl ess rol e
in our determ nation as to choice of |aw.

Moreover, to the extent that Konover enphasizes Lazard's
contacts with New York, such considerationis dismssed as well.
As we have set forth, the proper test to be used in determ ning
choice of lawin Maryl and | ooks to the place the contract was nmade
and not to factors concerning the type of relationships litigants
have wi t h any gi ven State. Konover al so suggests t hat we consi der
not applying lex loci contractus to this case because it is
difficult toascertainpreciselythelast action necessary to nmake
a contract bindingina quasi-contractual setting such as the one
here. W disagree. W have applied lex loci contractus to the
facts of this case. W perceive no difficulty occurring as a
result. Having found that New York lawis inapplicable in this
action, any bars to recovery by WHE based on New York | aw are of no
consequence.

Konover contends t hat several |icensure | aws preclude WHE from
recovery. Again we disagree. We find these suggested |licensure
| aws i napplicabl e under these circunstances. Konover discusses
licensure | aws pertaining to real estate and securities. Neither
is applicable here. Elliott's actions for which WHE now seeks
conpensation invol ved i ntroduci ng Konover to Lazard so t hat Konover

could raise capital. It is true that Konover's business involves
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real estate, but the agreenment between Elliott and Morton di d not
concern real estate in any manner. Likew se, although securities
may have been involved between Konover and Lazard, none were
involved in the agreenment between Konover and WHE. In the
| abyrinth of facts, rel evance is often choked. We findnonerit to
t hese contentions.

We turnto address Konover's renai ni ng contenti ons pertaining
tochoice of law. It points out that the statute of frauds of New
Yor k woul d bar recovery for WHE' s equitable clainms. W need only
respond that each answer previously given beconmes a rule which
afterwards serves to solve subsequent issues. W have already
determ ned that New York |aw does not apply in this case, and
therefore its statute of frauds is inapplicable. Konover also
argues that WHE' Sdetrinental reliance/ prom ssory estoppel claimis
barred under North Carolinalaw. W need not consider this point,
however, as we have already found that WHE is not entitled to
recover on that count, regardl ess of what State's | aws are appl i ed.
We concl ude t hat whether it was i ncorrect to apply Maryland | awto
the issues inthis case is inmterial at this point. Konover has
failed to denonstrate how any finding woul d be different, aside
fromthe lawon detrinental reliance/ prom ssory estoppel, had North

Carolina | aw been applied instead of Maryland | aw. Therefore we
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find that any error by thetrial court in applying Maryl and | aw was
harm ess. Zavian v. Foudy, 130 Md. App. 689, 702 (2000).

We have di scussed Konover's contentions regarding WHE' S cl ai ns
for relief. We have determ ned that sunmary judgnent shoul d not
have been entered on the detrinental reliance/ prom ssory estoppel
claim but that it was properly granted as to the unjust enri chnment
and quantumneruit clai ns. Konover nmai ntai ned that WHE had fail ed
to denmonstrate sufficient information to support recovery under
detrinmental reliance/ prom ssory estoppel, irrespective of whet her
bars to that recovery existed. W agreed. Konover disputes the
trial court's findings regarding unjust enrichment and quant um
meruit based on the bars to recovery it clains exist. W have
di scussed t hose potenti al bars, and we have found no nerit tothese
argunments. Konover does not attack whet her the el ements of unj ust
enri chment and quantum neruit have been proven, but rather only
attacks these clains based on the bars it believes to exist.
Havi ng di sposed of Konover's argunents as to these potential bars,
we need not discuss further the findings of unjust enrichnent and
guantummeruit. Suffice it to say that we find the granting of
summary judgnment on those counts to be legally correct. Upon our
review of the record, we have discovered no evidence that would
have called for a different ruling on those counts later in

litigation. Consequently, thereis nomerit to Konover's assertion
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regarding the prematurity of those notions. W therefore affirm
the judgnments by the trial court as to those clains.
Prej udgnment | nterest

Konover disputes the prejudgnent interest awarded to WHE on
three grounds. |t asserts that WHE fail ed adequately to rai se the
i ssue before trial and therefore should not have been granted
prej udgnent interest in any anount. It also takes issue with the
determ nation by the trial judge regarding a specific date from
whi ch to begin accruing prejudgnent interest. Finally, Konover
argues that the jury's finding as to the amount of prejudgment
i nterest awarded on the various counts were irreconcil able, and
t herefore shoul d be vacated. W shall address these argunments in
turn.

We find no nerit to Konover's assertion concerning WHE s
failure to plead properly on the i ssue of prejudgnment interest.
Konover has directed us to no relevant law in support of this
claim We will not rummage in a dark cellar for coal that isn't
there. It isnot this Court’sresponsibilitytoattenpt to fashion
coherent | egal theories to support appellant’s sweeping cl ai ns.
El ectronics Store v. Cellco Pshp., 127 Md. App. 385, 405 (1999).
W find no reason to unhinge the ruling by the trial court

regarding WHE's entitlenent to prejudgnment interest.

-22-



Next, Konover conplains that the trial judge erred in
sel ecting a date from which the prejudgnent interest was to be
cal cul ated, asserting that this determ nation instead was for the
jury to make. The pertinent jury instruction given by the tri al

j udge provided:

You wi Il hear or see. . . that the starting date .
woul d be fromFebruary 24th, 1998, until the day of
t oday. I only say that to you and underscoring it

because what is being said in that is the finding that
activities pointed to the day that that agreenent
occurred. Wiile, infact, isthat M. Elliott was not in
New Yor k when t he agreenent was si gned, that agreenent
was signed, and as a matter of law, the courts have
concluded that his activities, actions did, in fact,
cause and work toward that occurring, and that is what

we' re | ooking at. So the date, if such, is at
contracting amount between Konover and Lazard, who
invested the 200 million dollars into that of Konover

Property Trust, Inc.

We need not deci de whether the trial judge made this deci sion
inerror, because we think that any such error is harm ess i n any
event . Zavi an, 130 Md. App. at 702. This was the date the
agreenent was reached between Konover and Lazard. WHE cont ends
that it becanme entitl ed to paynent by Konover once Konover reached
its agreenent with Lazard. Although the agreenent bet ween Konover
and WHE was binding in Septenber of 1997, at the time it was
reached, WHE was not entitled to any paynment until an agreenent was
reached between Konover and Lazard. WHE first was entitled to
conpensation from Konover on the date of the agreenment between

Konover and Lazard. This is sinply conmonsensical, and the tri al
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judge did not err by establishing that as the date for purposes of
cal cul ati ng prejudgnent interest.

Evenif there was error inthis determ nati on, Konover cannot
denonstrate that it was prejudiced as a result. Although it is
extrenmely unlikely, the jury potentially could have incorrectly
used an earlier date for this calculation, which would have
resulted in alarger anmount of prejudgnent interest. The jury may
have applied by m stake the date of the agreenent between WHE and
Konover, in Septenber of 1997. That occurred several nonths prior
to the date applied by the trial judge, and therefore its
application woul d have resulted in a |l arger amount of prejudgnment
interest. The date of the agreenment between WHE and Konover was
rel evant for other determ nations inthis case, specificallyasto
when such agreenent becane bi ndi ng, but the date of the agreenent
bet ween Konover and Lazard was the critical time pertainingto the
cal cul ati on of prejudgnment interest.

Konover points out that the jury’ s awards of $206, 550. 00 as
prejudgnent interest for each of the three counts were
irreconcilable. The jury awarded WHE $1, 275, 000. 00 i n damages f or
unj ust enrichment, $1, 275, 000. 00 i n damages for quantumneruit, and
$2,550,000.00 in damages for detrimental reliance/prom ssory
estoppel. Additionally, the jury found that WHE was entitledto an

award for prejudgnment interest on each of these counts, awarding
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VWHE prejudgnent interest of $206,550.00 on each count. The
i nterest was cal cul ated based on afixedinterest rate, appliedto
each damage award f or the peri od covering February 24, 1998, until
trial. The base amount awarded for damages on the detri nental
reliance/ prom ssory est oppel claimis doubl ethe anount awar ded f or
each of the other two claims. It follows, therefore, that the
pr ej udgnent I nt erest awar ded for t he det ri ment al
reliance/ prom ssory est oppel cl ai mshoul d al so have been doubl e t he
amount awarded for prejudgnment interest awarded on the other
counts, as the cal cul ati on as to prejudgnent i nterest on each count
was determ ned applying precisely the sane interest rate and
applicable dates. The prejudgnent interest as to detrinenta
reliance/ prom ssory estoppel was identical to the prejudgnent
i nterest awarded for the other clainms. There is no docunentation
in the record, however, concerning the reason for this
irreconcilable result.

The prejudgnent i nterest awards for the unjust enri chnent and
guantumneruit clains are correct. Only the prejudgnment interest
award for the detrinmental reliance/ prom ssory estoppel cl ai mwoul d
be in need of adjustnment. That adjustnment is not necessary,
however, inlight of our finding, supra, where we vacat ed any award
for detrinental reliance/prom ssory estoppel in its entirety.

Concl usi on
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We reverse the granti ng of summary judgnent on t he detri nment al
reliance/ prom ssory estoppel count. W have noted a few other
errors by the trial court, but those errors are insignificant in
light of our reversal on the detrinental reliance/promssory
estoppel claim The remnining judgnents by the trial court are
affirmed. We find no need to di scuss Konover’s post-trial notions
because we have t horoughly di scussed the i ssues rai sed thereinin
regard to the other judgnments we reviewed. We are aware that the
trial court subsequently reduced the jury awards in favor of WHE.
Bearing that in mnd, we leave it tothe trial court to deterni ne
the effect on the total judgnent given our reversal on the
detrinmental reliance/ prom ssory estoppel issue.

Bef ore concl udi ng, we poi nt out an addi ti onal i ssue, al though
it was not raised by the parties. W have affirnmed damages awar ded
t o WHE under the theories of unjust enrichnment and quantumneruit.
The real ity appears to be, however, that WHE' s damages under each
of those equitabletheories areinessencethe sane, and, therefore
a separate award of damages under each theory has caused a
dupl i cati on of damages. Accordingly, thetrial court shall reduce

t he amount of its judgnent to reflect this finding.

JUDGVENTS AFFI RVED, W TH THE EXCEPTI ON OF
THE GRANTI NG OF SUMVARY JUDGMVENT | N FAVOR
OF WHE ON DETRI MENTAL RELI ANCE/ -
PROM SSORY ESTOPPEL. THAT JUDGMVENT IS
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VACATED, W TH I NSTRUCTI ONS TOTHE CIRCU T
COURT TO ENTER SUMMVARY JUDGVENT | N FAVOR
OF KONOVER ON THAT | SSUE.

CASE REMANDED TO CIRCU T COURT FOR
BALTI MORE ClI TY FOR FURTHER PROCEEDI NGS
CONSI STENT WTH THI' S OPI NI ON.

COSTS TO BE PAI D TWO- THI RDS BY APPELLANT
AND ONE- THI RD BY APPELLEE.
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