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In this case, we exanine the limts of the Maryl and common | aw
rule restraining courts from interpreting an indemification
agreenment, even a broadly worded one, to cover negligence of the
i ndemmi tee, without explicit |anguage unequivocally show ng such
intent. See Heat and Power Corp. v. Air Prods. & Chems., Inc., 320
Md. 584, 602 (1990). W shall refer tothis common lawrule as the
“Presunption Against Indemification For Negligence,” or sinply,
the “Presunption.”

In connection with a stock sale and termnation of an
executive enpl oynent contract, Linda B. Kreter, appellant, entered
into a witten agreenent to indemify HealthSTAR Communi cati ons,
Inc. (HealthSTAR), appellee, from all clains brought against
Heal t hSTAR by her former husband. Relying on the Presunption, she
argues that, because her agreenent to indemify Heal t hSTAR woul d
not cover Heal thSTAR s own negligence, that it obviously did not
cover Heal thSTAR s fraud. She asks us toreviewthe Grcuit Court
for Anne Arundel County’s declaratory judgnent adverse to her
posi tion. Because we do not interpret the Presunption Against
I ndemmi fication For Negligence as broadly as does appellant, we
affirmthe circuit court’s decision.

FACTS AND LEGAL PROCEEDINGS
Appellant, Linda B. Kreter, nmarried Charles R Kreter in

1978.' During their marriage, they founded two conpanies for the

For clarity and ease, we shall sonetines refer to Linda
Kreter and Charles Kreter by their first nanes.



purpose of providing patient recruitnment, enrollnent, and other

support services for pharmaceutical trials. The two conpanies al so
provi ded marketing service applications for the pharnaceuti cal

i ndustry. The first conpany, Pharmaceutical Research Consulting,

Inc. (“PRC), was founded on April 27, 1994. The second conpany,

Phar maceuti cal Research Plus(“PRP’), was founded on Novenber 15,

1995. When these two conpani es were formed, Linda Kreter owned 52%
of the stock and Charles owned 48% of the stock. The stock
ownership of these two conpanies was eventual ly adjusted so that

Li nda owned 55% Charl es owned 35% and other minority stockhol ders
owned 10%

Li nda and Charl es separated on March 1, 1999. On Decenber 6,
1999, Charles was fired from his position as Chief Financial
O ficer of the conpanies. Linda remained the nmjority and
controlling sharehol der and the Chief Executive Oficer of both
compani es.

In July 2000, Linda began negotiations wth HealthSTAR
regardi ng the purchase of all stock of PRP and PRC. On Novenber
17, 2000, Charles was inforned of the proposed sale to Heal t hSTAR.
At sharehol der neetings i n Decenber 2000, Linda presented identi cal
letters of intent fromHeal thSTAR to purchase the stock of PRP and
PRC, with one letter addressed to Charles and the other to Linda.
The letters stated that the purchase price for each share of the

st ock woul d be i dentical for each shareholder. Then Linda, Charles



and the mnority sharehol ders agreed to sell 100% of the stock to
Heal t hSTAR and signed letters of their intent to convey.

Under the conditions of this sale to Heal thSTAR, Linda was
required to continue as the president of PRP. Because of this
condi tion, Linda and Heal t hSTAR wer e engaged i n enpl oynment contract
negoti ati ons at the sane tine the stock purchase di scussions were
occurring.

Bef ore cl osing on the sale of the stock, Heal thSTAR agreed to
pay Linda an additional $1 nillion of consideration. Thi s
arrangenent was not disclosed to Charles. On June 18, 2001,
Heal t hSTAR purchased 100 percent of the PRP and PRC stock. On July
24, 2001, Linda and Charles were divorced by Judgnent of Absol ute
Di vor ce.

Even though the sale of stock was conplete, the ternms of
Li nda’ s enpl oynent contract with Heal t hSTAR renai ned unsettled. In
support of her Menorandumin Qpposition to HealthSTAR s Motion for
Summary Judgnent, Linda stated under oath that she “understood she
had reached an agreenent in principle with Heal thSTAR on the terns
of her contenpl ated enpl oynent, [but] that agreenment had not been
reduced to a satisfactory witing.” She further stated that
Heal t hRSTAR insisted that she sign the signature pages of an
enpl oynent agreenent, when the terns of sane were not conpletely
set forth, or “the entire transaction would col |l apse.”

After closing on the stock sale, Linda and HealthSTAR



continued to disagree on the terns of her enploynent, and on My
14, 2002, Linda filed suit against HealthSTAR  That action was
resolved with a settlenent agreenent, effective Novenber 15, 2002,
whi ch menori alized the term nation of Linda’s business rel ationship
wi th Heal thSTAR This settlenent agreenent contained an
i ndemni fication clause which provided:

11. Indemmification of Healt hSTAR Parti es for
Charles Kreter clains

(a) Indemification. [ Linda] Kreter shal
indemmify and hold the HealthSTAR parties
harm ess from and against any claim |oss,
damage, judgnent or expense (including but not
limted to reasonable attorney’'s fees and
costs)arising out of or related to clains by
or on behalf of Charlie Kreter related to: (i)
remuneration in cash or stock that was paid or
payable to Kreter as a result of or under the
Stock Purchase Agreenent, the Enploynent
Agreenment or the Incentive Conpensation
Agreenent; or (ii) the manner in which the
June 2001 transaction between Heal t hSTAR and
Kreter was structured including but not
limted to any nmatters concerning or related
to the incentive conpensation payable to
Kreter as referred to in the Enploynent
Agreenment or the Incentive Conpensation
Agreement or (iii) nmonies paid to Kreter by
PRP  or PRC prior to June 18, 2001,
(collectively or separately the follow ng are
hereinafter referred to as the “Charlie Kreter
clains”).

(b) Defense of Charlie Kreter d ains. At
Heal t hnSTAR s el ection, Kreter shall defend the
Heal t hSTAR parties fromand agai nst any of the
Charlie Kreter d ains. | f Heal t hSTAR el ects
for Kreter to defend the Heal thSTAR Parties
from and against the Charlie Kreter d aims,

Kreter shall provide a defense to the
Heal t hSTAR parties with counsel selected by
Kreter, at her sole cost and expense. The
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Heal t hnSTAR parties shall, at their sole cost

and expense, have the right to defend their

interests in any litigation or arbitration

instituted by Charlie Kreter. If Kreter

accepts the tender of the defense at

Heal t h\STAR' s request, the Heal thSTAR parties

shall have the right to have their counsel

present as co-counsel in any such defense, at

Heal t hSTAR s sol e cost and expense.

On May 15, 2003, Charles filed suit against Heal thSTAR, PRP
PRC, and Linda. His suit included allegations that Linda, PRP, and
PRC wongfully paid Linda a substantial bonus and director fees in
Decenber of 2000. He also clainmed Heal thSTAR and Li nda defrauded
him and conspired to defraud himin Heal thSTAR s purchase of the
PRP and PRC stock. Finally, Charles argued that Linda had breached
the escrow agreenent that PRP and PRC sharehol ders had made with
Heal t hSTAR at the time of the sale. 1In an anendnent, Charles added
a shareholder’s derivative action against Linda, PRP, and PRC
regardi ng enpl oyee bonuses and director fee paynents in 2000. He
al so added a claimthat Heal t hSTAR had ai ded and abetted Linda in
defraudi ng him
When Charl es served his original conplaint, HealthSTAR asked

Linda to provide a defense against all of his clains except the
escrow claim pursuant to the indemification section in their
settl enent agreenent. Linda engaged the firm of Brassel and
Bal dwi n, P. A to defend Heal thSTAR, PRP, and PRC, and has paid al

of that firm s charges, pursuant to the settlenent agreenent.

The Circuit Court for Anne Arundel County disnissed all of



Charl es’ clains against Linda, PRP, and PRC. 1In granting Linda' s
notion to dismss, the court determned that any fraud she
conmtted was intrinsic to the divorce, and therefore his clains
were barred by res judicata. As additional grounds for Linda' s
dism ssal, the court found that Charles released his rights to
Li nda’ s property by signing the divorce agreenent.

The only remaining claim in Charles’'s litigation was his
al l egation of fraud agai nst Heal t hSTAR. On August 20, 2004, Linda
sent HealthSTAR a letter reserving her right to contest her
obligation to i ndemi fy Heal t hSTAR, notw t hstandi ng her conti nui ng
paynment of Brassel and Baldwin, P.A Heal t hSTAR responded by
claimng Linda could not assert such a reservation of rights.
Heal t hnSTAR al so filed a conpl aint for declaratory judgnent agai nst
Li nda regardi ng her obligation to indemify it for Charles’ claim
Heal t hSTAR noved for summary judgnent.

Linda filed a counter-conplaint for declaratory judgnent,
stating she was not required to i ndemify Heal thSTAR i n the Charl es
Kreter litigation, and she then filed a cross-notion for sumary
judgnment on July 26, 2005. HealthSTAR filed an answer and noved
for sunmary judgnment on the counter-conplaint.

The circuit court issued an oral opinion and verdict fromthe
bench in the underlying Charles Kreter litigation on April 21
2005. It found the $1, 000, 000 si gni ng bonus was consi deration for

Li nda’s decision to nove forward with the sale. Also, the circuit



court found that Linda deliberately induced Charles to go forward
with the settl ement agreenent in the divorce and the corporate sale
si mul t aneously, to prevent Charles fromhavi ng access to any assets
she acquired in the sales transaction. Additionally, it found that
Linda told HealthSTAR about the divorce litigation, and that
Heal t hnSTAR agreed with her to conceal fromCharles any infornmation
about the $1, 000, 000 signing bonus. The court concluded it “woul d
be fair, reasonable and appropriate conpensation to award M.
Kreter 35 percent of the mllion dollar sign on bonus which clearly
was marital property.”

On Sept enber 15, 2005, the circuit court issued a declaratory
judgnent in this case, holding that Linda was |liable to Heal t hSTAR
for the judgnent entered against it and reasonable attorney’s fees
for its defense in the Charles Kreter Ilitigation. The court
granted HealthSTAR s notions for sunmary judgnent, finding that
Maryland |aw does not prohibit an explicit agreenent for
i ndemmi fication between joint tortfeasors. The court also held
that both parties understood the nature of the clains that Charles
m ght assert, and their settlenment agreenent contenplated its
application to a claim such as Charles’ fraud claim Li nda
entered her appeal in this case, in which she asks us to consider
the follow ng question:

Is an indemitee entitled to indemification
for the indemitee’s own fraudulent acts, in

the absence of specific |language in the
controlling contract?



DISCUSSION
Standard Of Review

In reviewing a circuit court’s grant of sunmary judgnent in
favor of HealthSTAR, we nust determine if the trial court was
legally correct. See Heat & Power Corp. v. Air Prods. & Chems.,
Inc., 320 Md. 584, 591 (1990). Summary judgnment is proper when
there are no genui ne di sputes of material fact and the noving party
is entitled to judgnent as a matter of law. See MI. Rule 2-501.
Interpretation of the settlenent agreenment is a question of |awfor
this court to decide using the |anguage of the contract. See
Auction & Estate Representatives, Inc., v. Ashton, 354 Ml. 333, 341
(1999).

Interpretation Of The Contract

When deternmining if the settlenment agreenent requires Linda
Kreter to indemify Heal thSTAR, we first recognize that Maryl and
follows the law of objective interpretation of contracts. See
Auction & Estate Representatives, 354 Md. at 340. The clear and
unanbi guous | anguage of a contract will prevail over what the
parties thought the agreenent meant. See id. While both nmaintain
this indemity provision is unanbiguous, Linda and HealthSTAR
di sagree as to what that neaning is.

When a reasonably prudent person interprets a contract’s
| anguage and di scovers nmulti pl e neani ngs, an anbi guity then ari ses.

See Calomiris v. Woods, 353 M. 425, 436 (1999). In determ ning



whet her a reasonabl e person could assign nore than one neaning to
the words of a contract, this Court is permtted to consider the
purpose of the contract, its character, and the facts and
ci rcunstances of the parties at the tine of execution. See Mamsi
Life & Health Ins. Co. v. Callaway, 375 Ml. 261, 279 (2003); Heat
& Power Corp. v. Air Prod. & Chemicals, Inc., 320 M. 584, 596
(1990); Pac. Indem. Co. v. Interstate Fire & Cas. Co., 302 Md. 383,
388 (1985).

Bef ore cl osing the stock sal e to Heal t hSTAR, Linda was paid an
additional $1 nmillion in consideration, and Charles was not
informed that this incentive was given. At this tine, Linda and
Charles were not yet divorced. After the extra $1 mllion was
pai d, Heal t hSTAR and Linda finalized the ternms of her enploynent
with the conpanies, and after the stock transfer, the parties had
di sput es about the enploynent terns. After Linda filed a | awsuit
to work out these issues, the parties entered a settlenent
agreenent on Novenber 15, 2002. As part of that settlenment, Linda
agreed to indemify Heal t hSTAR agai nst clains from Charl es.

It is clear from viewng the settlenent agreenent in its
entirety that Li nda and Heal t hSTAR t hought specifically about which
type of claim Charles could bring against each of them and
allocated the risks as they saw fit. In Section 8(d) of the
settlement agreenent, HealthSTAR indemifies Linda if Charles

brings clainms against Kreter “related to actions taken by Price



Wat er house Coopers . . . concerning the escrow under the 2001
Escrow Agreenent.” Section 11 of the agreenent sets forth the type
of claimby Charles that it was intended to cover

[Linda] Kreter shall indemify and hold the
Heal t hSTAR Parties harnl ess from and agai nst
any claim |oss, damage, judgnment or expense
(including but not I|imted to reasonable
attorneys fees and costs arising out of or
related to clains by or on behalf of Charlie
Kreter related to: (i) remuneration in cash or
stock that was paid or payable to Kreter as a
result of or wunder the Stock Purchase
Agreement, the Employment Agreement or the
Incentive Compensation Agreement; or (ii) the
manner in which the June 2001 transaction
between HealthSTAR and Kreter was structured
including but not limited to any matters
concerning or related to the incentive
compensation payable to Kreter as referred to
in the Enploynent Agreenent or the Incentive
Conpensati on Agreenent or (iii) nonies paidto
Kreter by PRP or PRC prior to June 18, 2001.
(collectively or separately the follow ng are
hereinafter referred to as the “Charlie Kreter
clains”).

Li nda makes three argunments in support of her contention that
she is not obligated to indemify Heal t hSTAR, which we address in
the next three sections of this opinion.

The Presumption Against Indemnity For Negligence

Relying on the Presunption Against Indemification For
Negl i gence, Linda contends that the circuit court was required to
concl ude that, although she agreed broadly to i ndemify Heal t hSTAR
agai nst “any claim |oss, danmage, judgnent or expense” related to

the Stock Purchase agreenent or Incentive Conpensati on Agreenent or
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“the manner in which the June 2001 transaction . . . was
structured,” she was not |iable for the judgnent entered agai nst
Heal t hSTAR  See Heat & Power Corp., 320 Ml. at 593; Crockett v.
Crothers, 264 Md. 222 (1974).

Li nda argues that the rule should apply with equal force to
i ndemmi fi cation agai nst fraud. We assune, for purposes of this
di scussion, that the Presunption, if applicable in the first place,
woul d apply equally in cases of fraud. To deci de whether the
Presunption applies in this case, we first exam ne the rationale
underlying the Presunption.

In Heat & Power Corp., a contractor and owner entered into a
contract that included a broad i ndemnification of the owner by the
contractor, and thereafter the owner’s sole negligence caused an
injury to the contractor’s enpl oyee. See Heat & Power Corp., 320
M. at 588. The Maryland Court of Appeals held that the i ndemity
provision in the contract did not apply, because the intent of the
parties to indemify the owner against his own negligence was not
“expressed in those very words or in other unequivocal ternms.” Id.
at 593 (citation omtted).

The Heat & Power Court relied on Crockett, which stated the
“general rule” ininterpreting anindemification agreenent between
a contractor and engi neer when the engineer, the indemmitee, was
solely negligent: “The general rule is that contracts will not be

construed to indemify a person against his own negligence unl ess
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an intention so to do is expressed in those very words or in other
unequi vocal terms.” Crockett, 264 Mi. at 227 (citations onitted).?
Li nda Kreter argues that her indemification agreenment should fal
under the Presunption of Crockett and Heat & Power

Both Maryland appellate courts, and those of other
jurisdictions following the Presunption, have been sonmewhat
par si noneous in their explanations for its existence. Qur Court
of Appeal s has expl ai ned the Presunption sinply on the ground that
“one of the reasons why contracts to i ndemi fy nust be expressed in
unequi vocal terns is to protect the wunwary and uninforned
prom sor.” Heat & Power, 320 MI. at 596.° The Heat & Power Court
relied on Crockett, which is the earliest recognition of the
Presunption in Maryl and.* See also Adloo v. H.T. Brown Real
Estate, Inc., 344 M. 254, 261-62 (1996)(relying on Crockett as
precedent for the rule).

W have traced the history of the Presunption from Crockett

2l n crockett, the contract specifically said “the obligations
of the CONTRACTOR . . . shall not extend to the liability of the
ENG NEER[ .]” Crockett, 264 Md. at 227.

5The Heat & Power Court, however, declined to extend the

“unwary and uninfornmed” rationale to a liability insurance
contract, because “a liability insurer is rarely an unwary or
uni nformed prom sor.” Heat & Power, 320 MI. at 596.

“No cases following Heat & Power offered any fuller
expl anation of the reason for the presunption. See Mass Transit
Admin. v. CSX Transp., Inc., 349 Ml. 299, 307 (1998).

12



back to 1874, l|ooking for the underpinnings of the rule.®> In
examining this history, we learn that Maryland' s Presunption
originated from New York common | aw. See Magnin v. Dinsmore, 56
N.Y. 168, 170 (1874).°

The New York Court of Appeals in Magnin, focusing |largely on
the respective negotiating power of the parties, applied the
Presunption to support its decision to narrowWy construe a broadly
wor ded i ndemmi fi cati on agreenent nade by a shi pper of goods for the
benefit of a common carrier. See id. at 172. It reasoned that
when t he damage was caused by t he negligence of the i ndemitee, the
i ndemmi fication clause should be construed “nost strongly agai nst
the party whose | anguage [limted the indemmitee’'s liability], and
whose situation places him at least, in a position of equa
advantage in fixing the terns of the contract.” Id. at 174
Accordingly, although the indemnification contract covered any

“loss or damage arising from the dangers of railroad, ocean,

The i nterveni ng cases cited by Maryl and courts to support the
Presunpti on were Blockston v. United States, 278 F. Supp. 576, 591
(D. Md. 1968); Farrell Lines, Inc. v. Devlin, 211 M. 404, 421-22
(1956); Sinclair Prairie 0Oil Co. v. Thornley, 127 F.2d 128, 133
(10th Cir. 1942); Doughnut Mach. Corp. v. Bibbey, 65 F.2d 634, 636-
37 (1t Cr. 1933); Jennings v. Grand Trunk Ry. Co., 28 N E. 394,
397 (N. Y. 1891). These cases articulated the Presunption w thout
exam nation of its rationale.

SMagnin relied on several earlier New York cases, which
recogni zed the Presunption w thout explanation of its rationale.
See Lamb v. Camden and Amboy Co., 46 N. Y. 271, 278 (1871); Steinweg
v. Erie Railway, 43 N. Y. 123, 126 (1870); Guillaume v. Hamburgh and
Am. Packet Co., 42 N. Y. 212, 214 (1870).
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stream or river navigation[,]” the court excluded from coverage
al | damages caused by the comron carrier’s negligence:

The terns of these contracts are very nuch
under the control of the carriers, and they
may justly be required to express in plain
terms the entire exenption for which they
stipul at e. The |anguage of this clause is
very broad; but if it be desired that a cl ause
shall cover |osses by negligence, it is not
too nuch to say that the purpose nust be
clearly expressed.

Id. at 172, 174.

Interestingly, in 1971, the New York Court of Appeals over-
ruled the New York Presunption. See Levine v. Shell 0il Co., 28
N.Y.2d 205, 211-213 (N. Y. 1971). W nention this not because we
intend to follow New York’s abolishnment of the Presunption, but
because the New York court, reflecting upon its earlier decisions,
suggested that another reason for +the developnent of the
Presunption was the courts’ fear of encouragi ng negligent conduct
by the indemmitee. The New York Court of Appeal s expl ai ned:

| ndemi fication clauses have traditionally
pl agued both drafters and courts alike. Since
one who is actively negligent has no right to
i ndemmification unless he can point to a
contractual provision granting himthat right,
a rule has evolved under which courts have
carefully scrutinized these agreenents for an
expression of an intent to indemify and for
some indication of the scope of that
i ndemmi fi cati on. Thus we have said that
“contracts will not be construed to indemify
a person against his own [active] negligence
unless such intention 1is expressed in
unequi vocal terns[.]” This rule appears to be
premised upon the view that where a person is
under no legal duty to indemnify, his contract

14



assuming that obligation must be strictly
construed. Al t hough we have no conceptua

difficulty wth such a rationale, we do
question the judicial feasibility of a rule
which allows a court to conclude that where a
contract provides that indemmification wll be
for any and all liability, the parties nust
have meant sonet hi ng el se. Thus
courts--perhaps concerned with the notion that
indemnification against active negligence
leads to negligence by the indemnitee-have
often searched for some specific reference to
active negligence in the agreement].]

Id. at 211 (enphasis added and citations omtted).’

I n explaining its abandonnent of the Presunption, the New York
Court of Appeals also expressed concern that, in sone instances,
the Presunption would operate to nullify the plain objective
nmeani ng of the contract |anguage:

Courts should be wary of construing these
[i ndemi fication] provisions in such a manner
that they beconme absolutely neaningless.”
Therefore, indemification has been permtted
under contractual provi sions though the

| anguage of those provisions fell short of
expressly stating that its coverage extended

‘OXher courts have given simlar, but not identical
rationales. An Al abama court allowed one party to indemify the
other for its negligent acts, if the agreenment was clear and “if
the parties know ngly, evenhandedly, and for valid consideration,

intelligently entered into [the] agreenment.” Royal Ins. Co. of Am.
v. Whitaker Contracting Corp., 824 So. 2d 747, 753 (Al a.
2002) (citation omtted). |In addition, courts have | ooked to the

equal bargai ni ng power of the parties when considering the validity
of indemification agreenents covering sole negligence of the
i ndetmmitee. See Shell 0il Co. v. Brinkerhoff-Signal Drilling Co.
658 P.2d 1187, 1189 (Utah 1983); Morton Thiokol, Inc. v. Metal
Bldg. Alteration Co., 193 Cal. App. 3d 1025, 1031 (Cal. App.
1987) (contractor’s president inspected the roof before signing and
t herefore nust have been aware of the exact hazards at issue).
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to the active negligence of the party to be
i ndemmi fied where, as here, that appears to
have been the unm stakable intent of the

parties . . . . The clause, in the instant
case, clearly states that Visconti wll be
required to indemify Shell against al

clainms, suits, loss, cost and liability.
Since the plain neaning of these words fairly
includes the liability for the active
negl i gence of Shell, we see no reason why nore
shoul d be required to establish t he
unm stakable intent of the parties. A

contrary construction would result in the
conclusion that the clause was a nullity.
Surely, this could not have been the intent of
the parti es.

Id. at 212-213 (citations omtted).

It is not our role to overrule settled precedent of the
Maryl and Court of Appeals, and therefore, as we indicated, we wl|
not consi der abandonnent of the Presunption based on the New York
court’s deci sion. Moreover, we see wisdom in the thought that
i ndemmi fication against the indemitee’s own future negligence
m ght encour age negligent conduct. Yet, Iike the New York Court of
Appeal s, we are reluctant to utilize the Presunption in a context
that operates to belie the parties’ actual intent, particularly
when doing so extends the Presunption beyond the existing
precedent . In this case, we hold the Presunption inapplicable

because this indemification agreenent differs significantly from

the circunmstances in which Maryl and has previously appliedit.® W

8The Court of Appeal s has recogni zed that there are exceptions

to the general rule that provisions to indemify against a party’s
sol e negligence nmust be clear and unequivocal. See Mass Transit
(conti nued. . .)
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expl ai n.

The Crockett and Heat & Power cases invol ved ongoi ng busi ness
relations in which the indemitee contracted to provide a future
service to the indemitor. See Heat & Power, 320 Ml. at 588;
Crockett, 264 Md. at 228. |In contrast, Heal thSTAR s agreenent with
Li nda was not part of an ongoing contractual relationship in which
liability could arise in the course of future contract performance.
I nstead, the indemification agreenent here was part of a contract
that extinguished the rel ationship between Linda and Heal t hSTAR
and addressed liability for actions that had already taken pl ace.
This distinction is key.

The matters explicitly included in the i ndemification cl ause
were clains “arising out of or related to” anounts “pai d or payabl e
to [Linda] as a result of or under the Stock Purchase Agreenent,
t he Enpl oynent Agreement or the Incentive Conpensation Agreenent”
or “the manner in which the June 2001 transaction . . . was
structured.” Although we have not found the Enploynent Agreenent
or the Incentive Conpensation Agreenment in the record, it is
obvious that the $1 mllion paynent that was the cornerstone of

Charles’ lawsuit, was paid in the past and pursuant to one of these

(...continued)

Admin. v. CSX Transp., Inc., 349 Ml. 299, 309-11 (1998). In MTA,
the Court of Appeals interpreted an indemnification provision
between the State and a railroad corporation. The Court held that
the State’s promise to indemify included liability for the sole
negligence of the railroad corporation because the State’'s
indemmi fication was in the nature of insurance. See id. at 311
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agreenents. For this reason, applying the Presunption here would
not serve to protect agai nst future negligence spawned by the | ack
of any financial incentive to neet standards of due care.

Nor does enforcenent of this indemification run the risk of
undue damage to an “unwary or uninformed” indemitor. See Heat &
power, 320 Md. at 596. The events referred to in the settlenent
agreenent - the three agreenents with Linda - wer e obviously
matters within her know edge. And, other than the settlenent
agreenent itself, and the 2001 Escrow Agreenent, ® Heal t hSTAR had no
ongoi ng contractual relationship with Linda or Charles. Thus
there woul d be no basis for the accrual of any unexpected causes of
action by Charl es.

Charles’ injuries fromthese past events are the gravanen of
his fraud cl ai magai nst Heal thSTAR. The fraud that the court found
in the Charles Kreter litigation, which formed the basis for its
damage award, was Heal t hSTAR s col | aborating with Linda to conceal
the $1 mllion extra paynent to Linda as inducenent to enter the
St ock Purchase Agreenent. Thus, Charles’s claim against which
Heal t hSTAR seeks i ndemi fication, also fell within the | anguage of
t he i ndemmi fication cl ause as a cl ai mbased on “the manner i n which

the June 2001 transaction between HealthSTAR and Linda was

°l'n the settlenent agreenent, HealthSTAR indemified Linda
agai nst any cl ains by Charl es concerni ng the 2001 Escr ow Agreenent .
Thus, any such clai mwould not require any unanticipated liability
on Linda s part.

18



structured.” Charles clainmed that Heal t hSTAR defrauded him by
payi ng Li nda “conpensation” that, inreality, was consideration for
t he stock sale.

For all of these reasons, we conclude that Linda, as
i ndemmi tor, was not the “unwary and uni nformed prom sor” whomthe
Maryl and courts intended to protect. The circuit court aptly
summed it up wth its pithy conclusion that the contract
unanbi guously denonstrated that, “at the tinme that this was
happening, . . . [they] knew exactly what they were tal ki ng about.”

W are not persuaded otherwise by Linda's reliance on the
Court of Appeals’ decision in Adloo v. H.T. Brown Real Estate,
Inc., 344 Md. 254, 257 (1996). In Adloo, the Court of Appeals held
that an excul patory clause in a real estate |listing agreenent did
not apply when the indemitee’s own negligence caused the damage,
even though the clause purported to exculpate the realtor for
“damage of any nature whatsoever” to the honeowner’s property. See
id. The Court found that the excul patory clause was anbi guous and
did not clearly express an intention to excul pate the realtor from
liability resulting fromits own negligence. See id. at 267.

Li nda points out that the Court of Appeals’ characterization
of the test necessary to neet Crockett’s “unequivocal terns”
standard “is a stringent and exacting one, under which the clause
must not sinply be unanbi guous, but al so understandable.” I1d. at

264. She stresses that “the Court did not include any limtation
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that this rule only applied to contracts for future services.”

To be sure, the Court of Appeals has not explicitly stated
t hat t he Presunpti on Agai nst I ndemnification For Negligence applies
only when t he negligence occurs after the i ndemi fication contract.
Yet, after considerable searching, in Maryland and el sewhere, we
have not found, nor has Linda supplied, any case in which the court
excluded from the scope of an indemification clause, danages
arising from negligence occurring before the date of the
i ndemmi fi cati on agreenent. *?

I ndeed, a nunber of cases have descri bed the Presunption, with
reference to future negligence only. See Hyson v. White Water
Mountain Resorts of Conn., Inc., 829 A 2d 827, 831 (Conn.
2003)("[T]he . . . rule is that a party cannot be released from
liability for injuries resulting fromits future negligence in the
absence of | anguage that expressly so provides”) (footnote omtted);
Hornbeck v. All Am. Indoor Sports, Inc., 898 S.W2d 717, 721 (M.

Ct. App. 1995)(“While contracts exonerating a party from acts of

I'n addition to the cases already di scussed, Linda cites the
followng cases, both of which involved indemification from
injuries arising fromwork not yet performed. See Tatar v. Maxon
Constr. Co., 294 N E 2d 272, 274 (111. 1973) (i nvol vi ng
i ndemni fication against clainms arising from subcontractor’s work
not yet perforned, expressed as clains “arising out of, or
connected with, accidents, injuries, or damages which may occur
upon or about the Subcontractor's work”) (enphasis added); Ratti v.
Wheeling Pittsburgh Steel Corp., 758 A 2d 695, 701 (Pa.
2000) (i nvol ving i ndemni fi cati on agai nst clains arising out of work
not yet performed, expressed as “arising out of or in any manner
resulting from the execution of the work provided for in this
contract”).
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future negligence are not agai nst public policy, they are strictly
construed against the party claimng the benefit of the contract
and clear and explicit language in the contract is required to
absol ve a person fromsuch liability”) (enphasis added and citations
omtted); ' Green Intern., Inc. v. Solis, 951 S. W 2d 384, 387 (Tex.
1997) ("[Qur holding. . . . isexplicitly limted to rel eases and
i ndemmi ty cl auses in which one party excul pates itself fromits own
future negligence”)(citation omtted); Hawkins ex rel. Hawkins v.
Peart, 37 P.3d 1062, 1066 (Utah 2001)(“the law generally treats
preinjury releases or indemity provisions with greater suspicion
than postinjury releases”)(citation omtted). See also Royval Ins.
Co. of Am. v. Whitaker Contracting Corp., 824 So. 2d 747, 751 (Al a.
2002) (“I'n determ ni ng whet her i ndemmity contracts cover negligence
by the i ndemitee, “we nust consi der the degree of control retained
by the indemitee over the activity or property giving rise to
liability”)(citations omtted).

For these reasons, we conclude that it is not appropriate to
apply the Presunption Agai nst I ndemification For Negligence to the
I ndemmi fication clause in the settlenent agreenent.

Public Policy
In her second argunent, Linda contends that agreenents to

i ndemmi fy a conpany against its own negligence are void as agai nst

“This case was cited with approval in Adloo v. Brown Real
Estate, Inc., 344 M. 254,263 (1996).
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public policy. In Heat & Power, the Court of Appeals found the
I ndemmi fication was void as against public policy, pursuant to
former Md. Code (1974, 1989 Repl. Vol.), Section 5-305 of the
Courts & Judicial Proceedings Article (CIP), recodified at CIP
Section 5-401 (2006 Repl. Vol.) See Heat & Power Corp., 320 M.
584 at 592.
Section 5-305 is inapplicable here, as the statute only refers
to indemity agreenents in construction contracts. See CIJP § 5-
401. In the past, the Court of Appeals has declined to extend
this statute to other indemification agreenents, because the
General Assenbly did not intend such an attenuated connection. See
Mass Transit Admin. v. CSX Transp., Inc., 349 Md. 299, 320 (1998).
The semnal case in Maryland that addresses invalidating

contracts on public policy grounds is Maryland-National Capital
Park and Planning Comm. v. Washington Nat’1l Arena, 282 Ml. 588, 607
(1978). Judge Levine, witing for the Court of Appeals, explained
the limts of the court’s role in contract disputes:

Fearing the disruptive effect that invocation

of the highly elusive public policy principle

would likely exert on the stability of

commerci al and contractual relations, Maryl and

courts have been hesitant to strike down

vol untary bargains on public policy grounds,

doing so only in those cases where the

chal | enged agreenent is patently offensive to

the public good, that is, where “the conmon

sense of the entire comunity would :

pronounce it” invalid. . . . This reluctance

on the part of the judiciary to nullify

contractual arrangenments on public policy

grounds also serves to protect the public
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interest in having individuals exercise broad
powers to structure their own affairs by
maki ng | egal | y enforceabl e prom ses, a concept
which lies at the heart of the freedom of
contract principle.

Id. at 606 (citations omtted).
The Court then explained how a court should analyze a public
policy argunent agai nst enforcenent of a contract:

In the final analysis, it is the function of a
court to balance the public and private
interests in securing enforcement of the
di sputed prom se agai nst those policies which
woul d be advanced were the contractual term
held invalid. Enforcenent will be denied only
where the factors that argue  agai nst
i npl enmenting the particular provision clearly
and unequi vocal | y out wei gh “the | aw s
traditional i nt er est in protecting the
expectations of the parties, its abhorrence of
any unjust enrichment, and any public interest
in the enforcenent” of the contested term

Id. at 607 (citation and footnote omtted).

Maryl and courts’ recal citrance in voiding contracts on public
policy grounds is particularly acute when the involved parties are
sophi sti cat ed, know edgeabl e about the matter at hand, and of equal
bar gai ni ng power :

We are not confronted here with a situation in
which one party seeks enforcenment of a

contractual provision exacted from the other
as a result of the former's superior

bargai ni ng power. In such cases a court m ght
well elect to refuse inplenentation. See
St rong, The Enforceability of Il ega

Contracts, 11 Hastings L.J. 347, 348 (1961).
The case at hand, however, presents an

entirely different set of circunstances. For
one thing, nei t her party enjoyed any
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appreci able bargaining advantage over the

other. . . . Furthernore, the [party seeking

to void the contract] was controlled by

persons wth considerable know edge and

experience in busi ness and fi nance.

Consequently it was no unwitting participant

in the transaction.
Id. at 612-613. The Court of Appeals also considers |egal
representation in negotiating the contract as a factor favoring
enforcement. See id. at 613. To the extent that Price-Williams
and Assocs., Inc. v. Nelson, 631 So. 2d. 1016, 1019 (Al a. 1994),
suggests a contrary view, we do not believe the Court of Appeals
woul d be persuaded by its reasoning.

In this case, at the tinme of the settlenment agreenent, both
parties were aware of their actions with respect to nonies paid to
Li nda by Heal thSTAR i n connection with the stock sale, wthout the
know edge of Charles. They either knew or were concerned t hat what
they did was wong. Linda was a highly sophisticated business
entrepreneur, who controll ed conpani es sold to Heal t hSTAR f or about
$20, 000, 000. In their settlenent agreenment, the parties carefully
del i neated which of them would take responsibility for possible
liabilities arising 1in connection wth that transaction.
Heal t hNSTAR i ndemni fi ed Li nda agai nst cl ai ns by Charl es “concerning
the escrow under the 2001 Escrow Agreenment.” Linda indemified
Heal t hSTAR against clains by Charles relating to nonies she

received from Heal thSTAR that were, in essence, paynent for her

stock, but disguised as conpensati on.
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Al though their action vis a vis Charles was fraudul ent, the
indemmification agreenent constituted a legitimte Dbusiness
deci sion to deci de between them who would ultimately pay in the
event Charles successfully sued them This agreenent did not hurt
Charles, and did not harmthe public. Mreover, because Linda was
the person who received the $1 mllion dollars secreted from
Charles, she obviously benefitted from the parties’ wongful
conduct . She also benefitted from the settlenent agreenent,
recei ving $400,000 additional paynment by HealthSTAR W see no
policy justification for giving Linda the windfall of obliterating
her obligations under the settlenment agreenent.

Effect Of Court’s Dismissal Of Linda
From Underlying Fraud Case

Linda offers still another argunent. Relying on Baltimore Gas
and Elec. Co. v. Commercial Union Ins. Co., 113 M. App. 540, 546
(1997), she contends:

[S]he had a duty to defend Heal thSTAR duri ng
the period when clains were pending against
Heal t hSTAR and Linda Kreter, i.e., prior to
June 25, 2004. Thus, under the indemity
cl ause, Linda was responsible for paynent of
attorney’s fees and costs incurred to defend
Heal t hSTAR prior to June 25, 2004. However,
on June 25, 2004, all clainms were dism ssed
except the fraud <claim solely against
Heal t hNSTAR. Under the indemification cl ause,
she is not required to indemify HealthSTAR
for attorney’s fees and costs incurred after
that date. In Maryland, if a duty to defend
exi sts at the outset of a case, but during the
case all clainms under the policy have been
di sm ssed and the only remaining clains are
clains outside the policy, the duty to defend
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is termnated as of the dism ssal date.
Linda argues that all clains against her in the Charles Kreter
l[itigation were dism ssed on June 25, 2004, and therefore, under
BG&E (hereinafter “BGE"), her duty to defend Heal t hSTAR ended on
that day. |In making this argunent, Linda m sreads BGE.

BGE, autility conpany, brought suit agai nst Comrerci al Union,
an insurer, seeking a declaratory judgnent that Commercial Union
had a duty to indemify BGE agai nst a judgnent entered against it
in an underlying tort claim The underlying clai mwas brought by
a married couple (“the plaintiffs”), after the husband was injured
when he fell into a utility pit that BGE requested Ferguson
Trenchi ng Conpany (“Ferguson”) to dig for BGE s business needs.
Fer guson was contractual ly obligated to obtain a general conmerci al
liability insurance policy to protect both Ferguson and BGE in
connection with Ferguson’s work, and it obtained this policy from
Commer ci al Uni on I nsurance Conpany (“Commercial”). Coverage under
this policy was limted to clains based on negligence by Ferguson
and clainms that BCGE negligently failed to supervise Ferguson. It
did not cover clains that BCGE was negligent independently of
Fer guson.

Al though the plaintiffs initially sued both BGE and Ferguson,
they dropped their claim against Ferguson and proceeded only
agai nst BGE for its negligence in failing to backfill the pit. The

jury found BGE | i abl e because it negligently failed to backfill the
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pit. BGE then sued Commerci al, seeking a declaratory judgnent that
Commercial had a duty to defend BCGE W held that after the
plaintiffs dropped their clai magainst Ferguson, Conmercial had no
obligation to defend BGE against the remaining clainms, because
those clains only related to BGE's obligation to backfill the pit,
wor k that was not within the scope of Ferguson' s contract w th BGE.
Accordi ngly, we held that “BGE cannot conpel Conmercial to provide
it with a defense based on clains which, although at one tine
asserted by [the plaintiffs], were no | onger asserted, because such
claims “wll not be generated at trial.”” 1Id. at 571-572 (citation
omtted).

Li nda considers BGE analogous to the present case because
here, the clai magai nst Linda was di sm ssed because the court found
that it was precluded wunder principles of res judicata.?'?
Therefore, she argues, based on our holding in BGE, that
Heal t hSTAR s cl ai m agai nst Linda nust be di sm ssed because Linda
was di smssed fromCharles’s suit. W are not persuaded by Linda’s
anal ysi s, because the facts and rationale of BGE materially differ
fromthis litigation.

Linda’s obligation to indemify HealthSTAR is considerably

broader than was Commercial’s obligation to defend BGE As we

2The under |l yi ng cl ai ns by Charl es agai nst Li nda were di sm ssed
on res judicata grounds, because the circuit court considered them
intrinsic to their divorce proceedings, and not triable in a
separate suit. W are not asked to address the validity of this
ruling.
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expl ai ned above, Commercial’ s obligation under its insurance policy
was limted to clains based on negligence by Ferguson and clains
that BGE negligently failed to supervise Ferguson. The policy
sinply did not cover negligence by BGE when t here was no negligence
by Fer guson.

But Li nda’ s obl i gati ons to Heal t hSTAR under t he
i ndemni fication clause were not dependent upon Linda s continuing
direct liability to Charles for his clains. Nothing in the
i ndemmi fication clause says that in order to be |liable under that
cl ause, Linda nust also be liable for Charles’ clainms. Readingthe
settlenent agreenent in this fashion would nean that Linda could
escape her responsibility to indemify HealthSTAR sinply by
entering a settlenment with Charles. This is not a reasonable
interpretation of the contract.

Extrinsic Evidence

In her third argunent, Linda advances the theory that the
circuit court inpermssibly rested its decision on evidence
extrinsic to the settlenent agreenment. She clains this evidence
shoul d not have been admtted to interpret the contract because the
contract was not anbi guous. She objects particularly to the
circuit court’s findings and conclusions in the Charles Kreter
[itigation against HealthSTAR in April of 2005. We reject her
contention that the circuit court’s decision, and the basis for its

award in the Charles Kreter litigation, is not adm ssible. The
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basis for the circuit court’'s decision in that case nust be
considered in order to resolve this case, because the danage award
agai nst Heal thSTAR in that case is the gravamen of HealthSTAR s
claimfor indemification. A court cannot deci de whether Charles’
award for danmages falls within the indemification clause w thout
knowi ng the nature of the claim and whether the danages awarded
were of the sort contenplated by the parties to the settlenent
agr eenent .

In a simlar vein, Linda also argues that “the only
determ nation arising out of the [Charles Kreter |litigation]
rel evant to the present case is that Heal thSTAR was found liable to
Charlie Kreter for its sole conduct under a fraud claim”  She
reasons that the basis of the court’s decision cannot be consi dered
because she “was not a party to the underlying case and she never
had a full and fair opportunity to litigate the issues therein.”
She relies on Anne Arundel County Bd. of Ed. v. Norville, 390 M.
93, 106-07 (2005); Lizzi v. Washington Metro. Area Transit Auth.,
384 Md. 199, 206-07 (2004); weatherly v. Great Coastal Express Co.
Inc., 164 Md. App. 354, 369 (2005); Thacker v. City of Hyattsville,
135 Md. App. 268, 288-89 (2000). Her reasoning m sses the nmark.
The circuit court’s fact-finding and conclusions in the Charles
Kreter litigation against HealthSTAR are relevant because the
circuit court needed to determine what that trial was about in

order toseeif it fell within the contractual i ndemification that
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Li nda undertook. The court needed to knowthat Charles’ claim and
t he danages awarded, were based on the extra $1 mllion that
Heal t hnSTAR paid to Linda, which Charles clained was consi deration
for her stock.

Whet her or not Linda had an opportunity to participate in the
underlying fraud trial is a different issue. Linda asserts that
after she was dismssed fromthe fraud suit, she wunsuccessfully
sought to re-assert herself as a party in that suit. She argues
that because the court refused to allow her re-entry as a party,
the circuit court in this case could not consider the findings and
judgnent in that suit in deciding the nature or anount of her
indemmi fication obligation. The obstacle Linda faces in arguing
this theory to this Court is that she never nmade the argunent to
the notions court.

W have reviewed the transcript of the sunmmary judgnent
hearing, in which both sides were given full opportunity to advance
their contentions. Linda nade no argunent at that hearing that her
di sm ssal and unsuccessful effort torejoin that suit precluded the
circuit court from considering the results of that trial in
deci ding the cross-notions for summary judgnent in this case.

Nei t her did she raise that argunment in her Answer to Conpl ai nt
for Declaratory and Injunctive Relief, her First Amendnent to
Answer to Conplaint for Declaratory and Injunctive Relief, her

Qpposition to Plaintiff’s Mtion for Sunmary Judgnent, her
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Menor andum of Points and Authorities in Opposition to Plaintiff’s
Motion for Summary Judgnent, or her Cross Mtion For Sumary
Judgnent . This contention was not preserved and we wll not
address it.*® “Odinarily, the appellate court will not decide any
other issue unless it plainly appears by the record to have been
raised in or decided by the trial court, but the Court may decide
such an issue if necessary or desirable to guide the trial court or
to avoi d t he expense and del ay of anot her appeal.” M. Rule 8-131.
CONCLUSION
For the foregoing reasons, we affirm the summary judgnent

granted by the circuit court.

JUDGMENT OF THE CIRCUIT COURT FOR
ANNE ARUNDEL COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

BLinda all eged in paragraph 14 of her Counter Conplaint for
Decl arat ory Judgnent:

14. Although Linda Kreter engaged Brassel &
Bal dwi n, P. A to represent and defend
Heal thSTAR, PRP and PRC, and was to be
responsible within the scope of the covered
clainms defined in the Settl enent Agreenent for
such reasonable legal fees and costs, Linda
Kreter had no right to control or otherwise
participate in the defense of HealthSTAR, PRP
and PRC.(Enphasi s added.)

(emphasi s added). This |anguage, nmade in one pleading, and never
nment i oned agai n, does not give adequate notice to the circuit court
of the nature of the argunent that she now nmakes.
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