Lanzaron v. Anne Arundel County, Maryland, et al., No. 22, September Term 2007

HEADNOTE: Where the Anne Arundel County Code, in Article 3, authorizes the Board
of Appeals generally to grant variances from any of the provisions of the zoning code
(Article 28), and in Article 3 lists specific provisons to which the Board may not grant
variances, the application of that power in granting atime variance is alawful exercise of
the Board’ s authority unless Article 3 prohibited such agrant. In the case at bar neither
Article 3 nor Article 28 prohibited the grant of the time variancesat issue here.
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Crandell Cove, Inc. (“appellee’), a non-profit corporation organized to construct a
residential facility for theelderly in Anne Arundel County, applied for and received a special
exception and variances enabling it to construct anursing home. A subsection of Article 28
of the Anne Arundel County Code required the special exception and variancesto be utilized
within specific timeframes. Asareault of difficulties encountered complying with the time
limitations and pursuant to a broad reading of Article 3 of the Anne Arundel County Code
authorizing the granting of variances from the provisions of the zoning article (Article 28),
appellee requested a time variance permitting a one-year extension to implement the use
authorized by the special exception and variances or obtain a building permit, and an
additional one and one-half yearsto complete thefacility and haveit fully operational. That
request wasinitially granted by Anne Arundel County’ sAdministrative Hearing Officer (the
“Hearing Officer”). The Lanzarons (“appellants’), who are neighboring landowners,
appeal ed the Hearing Officer’ sapproval to theAnne A rundel County Board of Appeals (the
“Board”), which issued a written decision that upheld the Hearing Officer’s action and
granted appellee’ stime variance.! Appellantsthen filed a petition forjudicial review in the
Circuit Court for Anne Arundel County, which affirmed the deci sion of the Board. Finaly,
appellants noted an appeal to the Court of Special A ppeals. Before the case was heard by
that Court, we issued awrit of certiorari, on our own initiative, Lanzaron v. Anne Arundel

County, 399 Md. 32, 922 A.2d 573 (2007), in respect to the following issue:

! In this appeal we are only concerned with the Board’ s grant of the time variance.



“Did the Anne Arundel County Code in effect at the relevant time authorize

the Board to extend by variance the Code's deadline for project

implementation and completion under Crandell Cove’s previously authorized

variances and special exception?”

We hold that the variance power at issue in this case authorized the Board to issue
timevariances, and that under the language used here, the general variance power found in
Article 3reaches all provisionsin Article 28 of the Anne Arundel County Code (the Zoning
Code) except where the general power isrestricted by specific language limiting the general
variance power.

I. Facts

Appellee sought to construct acongregate living facility? in Anne Arundel County on
property that was split zoned R1-Residential District and OS-Open Space District. On
February 25, 2003, appellee obtained from Anne Arundel County initial zoning approval in
addition to a special exception and certain variances that would allow for the development
of asuitable living facility on a portion of the land. These initial approvals were appeal ed
by appellants, but those appeal swere ultimately dismissed by the Board on September 11,

2003. That decision becamefinal after 30 days, when no petition for judicial review of the

initial approvals was filed.

2 The phrase “ congregate living facility” was used by appelleein its brief to refer to
aliving facility that: “[W]ould provide aff ordable housing, and a modest level of assistance
with daily activities for elderly adults who are no longer able to live alone or maintain their
homes.”
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As aresult of difficulties in obtaining the necessary permits for construction under
multi-tiered County and Staterequirements, appelleewasunable to comply with thestatutory
timerestriction applicableto the original zoning variancesfoundin Article 28, requiring that
abuilding permit be obtained within one year of the variance grant, and that construction be
completed within two years of the grant.® Additionally, it was unable to comply with the
statutory time restrictions applicable to the original special exception, which required that
action to implement the use be initiated within one year of approval and that the use be
completed and in operation withintwo yearsof approval.* Therefore, on September 10,2004

(allowing for tolling, within one year of the date theinitial approvals became final after the

® The zoning provision, found in Article 28 of the Anne Arundel County Code (the
“Code”) (unless otherwise stated, all references are to the Code in effect at the time) stated,
in relevant part:

“§ 11-102.2. Lapse of variance.

(a) Except as provided in subsections (b) and (c) of this section, a

variance granted under the provisions of this article shall become void unless

a building permit conforming to plans for which the variance was granted is

obtainedwithin oneyear of the grant and constructionis completed within two

years of the grant.”
Anne Arundel County Code (1985, 2004 Supp.), Article 28, 8 11-102.2.

* That section of the Code states, in relevant part:
“12-107. Rescission.
(a) Except as provided in subsection (b) or subsection (c) of this
section, approval of a special exception is rescinded by operation of law if:
(1) actionto implement the useisnotbegun within oneyear after
the decision of the approving authority; and
(2) the use is not completed and in operation within two years
after the decision.”
Anne Arundel County Code (1985, 2002 Supp.), Article 28, § 12-107.
The provisionsrdating to the Board of Appeal’ s power to grantvariances and special
exceptions are found in Article 3, infra, of the County Code.
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Board dismissed appellants’ initial appeal to theBoard), appellee requested atime variance
to extend the expiraions of its variances and special exception under the original zoning
approvals. Appellants objected to the variances of the time restrictions and a hearing was
held before the Administrative Hearing Officer of Anne Arundel County on December 9,
2004. The Hearing Officer ultimately granted the time variance,” and that decision was
appeal ed by the appellantsto the Board of Appeals. Accordingly, ahearingwasheld on June
29-30, 2005. There, appellants raised several issues, including the authority of the Board to
grant such variances, the timeliness of the request for the time variances, and whether the
appellees met the statutory standardsset forth in the Code to grant such a variance.

The local implementation of M d. Code (1957, 2005 Repl. Vol.), Article 25A, 8 5's
grant of general authority to grant variances is found in Article 3, § 2-107 of the County
Code. It states, in relevant part:

“§ 2-107. Standards for granting variance.

(a) The County Board of Appealsmay vary or modify the provisions of

Article 28 [the Zoning Code] of this Code when it is alleged that practical

difficulties or unnecessary hardships prevent carrying out the strict letter of

that article, provided the spiritof law shall be observed, public safety secured,

and substantial justice done.” (A lteration added.)

Anne Arundel County Code (1985, 2004 Supp.), Article 3, § 2-107.

® Apparently, Anne Arundel County consistently considered thetimerestriction to be
subjecttothe general variance power. At oral argument, wewere advised that more than 130
similar time variances have been granted since 1995.
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On January 11, 2006, the Board issued a well-reasoned decision granting the time
variance. It considered the statutory factors found in Article 3, 8 2-107 of the Code in
granting the time variance, and made appropriate findings of fact. Those findingsof fact are
not at issue in this case. The Board made no findings as to whether it had the authority to
grant the variance.

While not determinative in the instant case, the County Council hassinceclarified its
future intent whether time variances may be granted by the Board, by code amendment
enacted in May 2005. The new provision states:

“§ 18-16-405. Time period after which variances and special exceptions
are void.

(a) Expiration by operation of law. A variance or special exception
that is not extended or tolled expires by operation of law unless the applicant
within 18 months of the granting of the variance or special exception (1)
obtains a building permit or (2) files an application for subdivision.
Thereafter, the variance or secial exception shall not expire so long as (1)
construction proceeds in accordance with the permit or (2) a record plat is
recorded among the land records pursuant to the application for subdivision,
the applicant obtains a building permit within one year after recordation of the
plat, and construction proceeds in accordance with the permit.

(b) Extension for phasing or other good cause. In deciding an
application for aspecial exception use, the Administrative Hearing Officer
may extend the time periods set forth in subsection (a) for the use and any
variancegranted in connection with it when the application includes a phasing
plan or setsforth facts that demonstrate other good cause why the time periods
set forth in subsection (a) reasonably cannot be met.

(c) Extension by variance. An applicant may file an application for
avariance to extend the time periods set forth in subsection (a).



(d) Tolling. The pendency of litigation may toll the time periods set
forth in subsection (@) to the extent provided by law.”

Anne Arundel County Code (2005), Article 18, § 18-16-405.°

On February 7, 2006, appellants filed a petition for judicial review challenging the
Board’ s decision. AnneArundel County and appelleeresponded to the petition on February
14, 2006, and February 24, 2006, respectively. Oral arguments were heard in the Circuit
Court for Anne Arundel County on October 11, 2006. There, the review was primarily
centered on the issue that is presently before this Court, i.e., whether the Board had the
authority to grant the time variances to the expiration periods of the special exception and
variances granted at the time of the original zoning approval.

An order affirming the Board’s decision was issued on October 12, 2006, by the
Circuit Court for Anne Arundel County. On November 2, 2006, appell ants noted an apped
to the Court of Special Appeals. Before the case was heard, this Court issued a writ of

certiorari on May 9, 2007.

® Appellants argue in their brief that this subsequent action taken by the County
Council, in specifically granting the B oard the power to grant time variances, implies that
such a power did not exist prior to the Code’s modification in 2005. While in light of our
decision, it is not necessary to directly resolvethisissue, we note that the County Council’s
actions in 2005 could also be interpreted merely as a “belt and suspenders” approach
clarifying the issue that, as a result of this case, was then pending in the courts and is
presently before us.
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II. Standard of Review

As stated above, appellants contend that the Board of Appeals had no authority to
grant thetime variance, and as such, their administrative decis on was based on an erroneous
conclusion of law. Inreviewing an agency decision, this Court has stated:

“[A]reviewing court may alwaysdeterminewhetherthe administrative agency

made an error of law. Therefore, ordinarily, the court reviewing a final

decision of an administrative agency shall determine (1) the legality of the

decision and (2) whether there was substantial evidence from the record as a

whole to support the decision.”

Baltimore Lutheran High School Ass 'n, Inc. v. Employment Sec. Admin., 302 Md. 649, 662,
490 A.2d 701, 708 (1985). M ore recently, we have stated that:

“A court’sroleislimited to determining if thereis substantial evidence in the
record as a whole to support the agency’s findings and conclusions, and to
determine if the administrative decision is premised upon an erroneous
conclusion of law.”

United Parcel Service, Inc. v. People’s Counsel, 336 Md. 569, 577, 650 A.2d 226, 230
(1994). See, e.g., Evans v. Burruss, __Md. __ (2007) (No. 1, September Term, 2007) (filed
October 12, 2007), Watkins v. Sec’y, Dep’t of Pub. Safety & Corr. Serv’s, 377 Md. 34, 46,
831 A.2d 1079, 1086 (2003), Catonsville Nursing Home, Inc. v. Loveman, 349 Md. 560, 568,
709 A.2d 749, 753 (1998), Younkers v. Prince George’s County, 333 Md. 14, 19, 633 A.2d

861, 863 (1993).



III. Discussion
Asindicated, the power to grant variances is st forth in the Anne Arundel County
Code, Article 3, 8 2-107, which specifically states: “The County Board of Appeals may vary
or modify the provisions of Article 28 of thisCode.. . ."
Appellants contend that the power to issue variances to the provisions of Article 28,
enumerated in Article 3 of the Code, is limited by the more specific provisions found in
Article 28. More spedifically, they argue that certan Article 28 subsections where time

limitations are discussed,’ serveasevidence of thelegisl ativeintent to limit by timetheentire

" Those exceptions are as follows:

“(b) With respect to avariancefor asubstation, the approving authority
may, for good cause shown, extend the time periods set forth in subsection (a)
of this section by up to two and one-half years each.

(c) In years in which wet season percolation testing is suspended or
otherwise delayed, avariance granted on properties restricted to wet season
testing shall become void unless a building permit conforming to plans for
whichthevarianceisgranted isissued within oneyear of the compl etion of the
first availablewet season percolation test and constructioniscompleted within
two years of the issuance of the building permit.”

Anne Arundel County Code (1985, 2004 Supp.), Article 28, 8§ 11-102.2.

“(b) A special exception for a clay and borrow pit or sand and gravel
operationisrescinded by operation of law if action to implement the useis not
begun within oneyear after approval of all necessary permits, but no later than
two years from the date of the granting of the special exception, unless the
applicant hasdiligently pursued all permits and not received them despite due
diligence.

(c) With respect to a special exception for a substation, the goproving
authority may, for good cause shown, extend the time periods set forth in
subsections (a)(1) and (2) of this section by up to two and one-half years
each.”

Anne Arundel County Code (1985, 2002 Supp.), Article 28, § 12-107.

-8



variance and special exception provisions. Appellants further contend that the general
language found in the special exception and variance provisions also tend to establish the
legislativeintent to limit the variance power of those provisions. Appellants also argue that
other specific time exceptionsin the Code mean that the general variance power cannot be
otherwise exercised to modify thetimerequirements.® Their arguments dealing with specific
exceptions to the variance and special exception provisions found in other subsections
misconstruesthelegislativeintent behind those subsections, in addition to misconstruing the
meaning of the plain language found in Article 3 that grants the general variance power.

In Rose v. Fox Pool Corp., we stated:

“*When called upon to construe a parti cul ar statute, we begin our analysiswith

the statutorylanguageitself sincethewords of the statute, construed according

to their ordinary and natural import, are the primary source and most

persuasive evidence of legislative intent.””
335 Md. 351, 359, 643 A.2d 906, 909 (1994) (citing Comptroller v. Jameson, 332 Md. 723,
732, 633 A.2d 93, 97-98 (1993)). It is clear that there is nothing in the plain language of
Article 3 that limits the ability of the Board to grant the time variances at issue in the case a
bar. Intheinstant case, thereisalso nothing in thelanguage of thetime provisions of Article

28 to indicatethat they were enacted to evidence an intent on the part of the County Council

to further limit an already ex pressed general power to grant variances.

8 Asindicated in our opinion in theinstant case, the application of the general power
to grant variances may (or may not) apply to these provisionsaswell. We do not, however,
resolve such issues because they are not before us in this case.

-O-



To find the legidative intent put forth by appellants would require this Court to go
beyond the plain language of the general variance power of the statute. This isinconsigent
with the general rules of statutory construction.

“When the language of a statute is plain and clear and expresses a
meaning consistent with the statute’ s apparent purpose, no further analysisof
legislative intent is ordinarily required.”

Rose v. Fox Pool Corp., 335 Md. at 359, 643 A.2d at 910 (citing Kaczorowski v. City of
Baltimore, 309 Md. 505, 515, 525 A.2d 628, 633 (1987)). The language of the variance
power granted to the Board by Article 3, 8 2-107(a) clearly states that it applies to the
provisions of Article 28. That means that it goplies to all of the provisions of Article 28,
except as provided in Article 3. That variance pow er, contained in Article 3, clearly states
in subsection (d) to which provisions of Article 28 it does not apply, and the provisons at
issuein the case at bar are not among those listed.” Accordingly, Article 3 appliesto all of
the provisions of Article 28 unless a section states specifically that such section may not be
modified by the use of the general variance provision. As the variances and special
exception for which appellee seeks to obtain time variances arein Article 28 and nowhere

in either Article 28 or in Article 3 is there any express statement that variances of the time

requirement may not be granted, the plain language of Article 3isclear.

° That exception states, in relevant part: “(d) This section does not applyto Title 1B,
§15-104.1, or tothe provisions of Article 28 of this Code that are applicable to development
in the Odenton Growth Management Area.” Anne Arundel County Code (1985, 2004
Supp.), Article 3, § 2-107(d).
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In Alviani v. Dixon, 365 Md. 95, 775 A.2d 1234 (2001), while upholding a variance
granted in that case, we noted a section of the general variance provisions of the Anne
Arundel County Code that pointed out a specific exception, supra, of the kind that could
trump the general variance provisions. In Article 3, § 2-107, where the general variance
power isfound, thereisaspecific subsection that provides, aswe stated inA4lviani, “* (d) This
section [§ 2-107] does not apply to Title IB, § 15-104A of Article 28 of this Code.”” Alviani,
365 Md. at 111, 774 A.2d at 1243. In order for the time limitations urged by appellants to
be applied in the instant case, to be that type of specific exception that would immunize the
time requirements from the general variance provisions, similar language and placement
would normally be required. It simply does not exist under the language, placement and
circumstances of the present case. We held in Alviani:

“The Code grants the Board the authority to grant variances from sections

within the code, except for the titles and sections enumerated in section 2-

107(d) aforesaid.

“The local legislative body clearly knew that it could except certain

parts of the Code from the application of the variance provisions. [This]

section . . . was not one of the sections that was ex cepted.”

Alviani, 365 Md. at 111, 775 A.2d at 1243. Thelegislative body clearly knew how to create
exceptions and where to put them, i.e.,, normally in the same sections where the general
variance power was created—Article 3, § 2-107. The time requirements at issue in the case
at bar are simply not exceptions to the general variance provisions of Article 28.

Additionally, we have long held that when a zoning decision has been made

authorizing a particular action, which, by statute, must be taken by a certain time, that time,
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generally, does not begin (or continue) to run during a period in which opponents or other
governmental agencies(or evenin some cases—circumstances) have created conditions, such
as permitting processes, appeals or other litigation, tha block the taking of the particular
action. We said in Nutter v. City of Baltimore, 230 Md. 6, 15-16, 185 A.2d 360, 364-65
(1962), that:

“Thelanguage of Sec. 44 |eaveslittle doubt, in our view, that the period
of limitations for both the obtention of a building permit or a certificate of
occupancy and the exercise of therights and privileges approv ed by the Board
and granted by the permit or certificate runs from the date of the final action
which allowed the valid issuance of the permit or certificate, either by the
Zoning Commissioner if there was no appeal to the Board, or by approval of
issuance by the Board, if there is no appeal to the City Court, or by that Court
if there is no appeal to this Court, or by this Court if the final action is
here. . ..

“Weagree with Judge Foster that Sec. 35 (g) 3 of the ordinance, which
gives power to the Board upon appeal in specific casesto vary theterms of the
ordinance, authorizes the granting, in proper cases, of extengons of time for
the exercise of privileges previously officially granted by the Board.”
(Emphasis added.)

Other states have similarly held. In Belfer v. Bldg. Comm 'r, 363 Mass. 439, 444-45
(1973), the Supreme Judicial Court of Massachusetts, held:

“We conclude that the relief from time limitations given in cases . . .
where alegal impediment exists to the use of a benefit, should also be given
where an appeal from the granting of the variance creates equally real practical
impediments to the use of abenefit. Otherwise avariance whichwas lawfully
awarded can befrustrated by the delay inherent in an appeal . Unless an appeal
tolls the time period, many variances would be meaningless.”

The Supreme Court of Rhode Island, in Tantimonaco v. Zoning Bd., 102 R.1. 594, 599-600,

232 A.2d 385, 388 (1967), stated:
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“The petitioners [opponents] argue that onthisrecorditisclear thatthe

subsequent decision of the board . . . isillegal and should be quashed. In
support thereof they make several contentions, one of which is so clearly
without merit as to be disposed of at once. It is, that by the terms of the
Johnston ordinance, a building permit expires if not acted upon within six
months. No work having been done within the six months. . . , they contend
it was automatically vacated or revoked.
“[P]etitioners challenged thevalidity of that permit by seeking areview of the
board’ s decision with the filing of their petition for certiorari . . .. Although
the filing of such a petition does not act as a stay . . . common prudence
understandably acts as a brake against incurring obligations, the benefits of
which would be cancelled by an adverse decision of this court. Apart from the
question asit may be affected by a change in the zoning regulations, we think
it clear that the requirement of activating a permit set forth in an ordinance
does not apply during such time as the legality of a permit is open to question
by reason of litigation amounting to an appeal from the issuance thereof.”

Compare French v. District of Columbia Bd. of Zoning, 658 A.2d 1023 (D.C. 1995) (court
construed a statute’s language as specifically prohibiting astay of enforcement) and Gold v.
Kamin, 170 I1l.App.3d 312, 524 N.E.2d 625 (1988) (court noted that the time had expired
because no stay or extension was sought during the initial time period).

Nutter v. City of Baltimore, supra, iSacasethat is even more relevant to the granting
of time variancesthan indicated above. While the holding in that case was specific to the
Baltimore City Code, we find its reasoning to be instructive in this case. There, various
citizensobjected to the construction of an apartment house in B altimore City. Among their
several arguments, they contended that: “[T]he Board [of Appeals] has no right or power to

extend the effective life of its approval of a variance or special exception, which it has
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previously approv ed, beyond the six months' period . . .."*° Nutter, 230 Md. at 9, 185 A.2d

at 361. In that case, the variance power gave the Board the power: “‘to authorize upon

appeal in specific cases such variance from the terms of thisArticle asisnecessary to avoid
arbitrariness and so that the spirit of the ordinance shall be observed and substantial justice
done.”” Nutter, 230 Md. at 13, 185 A.2d at 363. Thetrial court, which was later affirmed
by this Court stated, in relevant part:

“*In my opinionthe Board, in this case, had the power to vary the terms
of the ordinance by granting the time extensions as it did. . . . Common
knowledge and experience disclosesit isfrequently impossibleto completeall
steps necessary in the development of a large building project within the
restricted period of time. | cannot believeit was the intention of the framers
of the ordinance to impose impossible conditions on builders or fetter the
Board with an arbitrary and unchangeable time limitation which the B oard
would be without power to extend in any case. * * * Great difficulty could
only result from a hard and fast rule denying the Board power to act as it has
and which power the Board has been exercising for many years. Many cases
have shown that Maryland adheres to the doctrine that long established
practice and procedures on the part of administrative agencies are not to be
disregarded except for the most compelling urgent reasons.’”

Quoted in Nutter, 230 Md. at 13-14, 185 A.2d at 363-64. We stated in Nutter that: “[W]e
think that Judge Foster s reasoning and conclusions were essentially sound.” Nutter, 230

Md. at 14, 185 A.2d at 364. Nutter was affirmed and has never been overruled.

19 The statute involved in Nutter provided: “‘[T]he permit shall be obtained and the
privilege granted thereunder shall be exercised . . . within twelve months'. . . .” and that
permits obtained by a special exception or variance “‘shall be exercised by the grantee
therein named within six months from the date of the final action which made the permit
valid."””  Nutter, 230 Md. at 12, 185 A.2d at 363. This language, in relevant part, is
essentially the same asthe provisionsin the present case.
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The general variance power contained in Article 3is not specifically limited by the
timeprovisions atissue, andwetherefore see no significant differencein the variance power
granted to the Board in Nutter and the variance power granted to the Board in the case
currently before us. Both variance powers, i.e, Anne Arundel County and the City of
Baltimore at the time of Nutter, apply to the provisionsof their respective Articles without
any limitation to which provisions these variance powers may apply (except as stated in
Article 3).

Another state, in asimilar case dealing with time variances, held that:

“The power of the Board to vary or modify the application of any of the

regulations or provisions with respect to construction includes the power to

vary provisions reating not only to themanner of construction, but thetime of

construction.”

Scarpati v. Feriola, 8 A.D.2d 111, 116 (N.Y. App. Div. 1959). There, the Court held that
the grant of power to modify any provision in the zoning code applied to time extensions
because the time requirements were in the zoning code. Id. at 116-17. While in that case,
the variance power specifically applied to “any” of the provisions of the zoning ordinance,
thereisnolimiting languageinthe A nne Arundel County Codevarianceprovisiontoindicate
that there are any sectionsin Article 28 to which the variance power does not apply except
for those specifically enumerated in Article 3, 8 2-107(d), supra.

Turning again to the general language of the variance requirements, we find no

ambiguity intheprovisions. Article 28, 8§ 11-102.2(a) providesthat: “[A] variance granted

under the provisions of this article shall become void . . .” (emphasis added). Appellants
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arguethatin choosing theword “ shall” the governing legislative body, i .e., the Anne Arundel
County Council (“County Council”), evidenced an intent to limit the power to vary this
provision. With regard to the special exception provison, found in Article 28, § 12-107,
appellants make the same contention with regard to the phrase “approval of a specal
exceptionisrescinded by operation of law. . ..” Wedisagreewith appellants’ interpretation.
The use of “shall” and “rescinded by operation of law” imply only that under certain
circumstances—not applicable here—a variance isto be voided and a special exception isto
be rescinded if there is no further action on the part of any party to extend the time. Under
such a circumstance, no notice of the expiration would be required. But this automatic
voiding and rescission can be avoided by timely invocation of the general variance provision
found in Article 3, supra, which allowsfor the variance of any of the provisions of Article
28, which necessarily includes the time limitation provisions. Thisiswhat was done here.™*

Finally, we take note of the fact that Anne Arundel County hasissued more than 130
time extension variances since 1995. We reiterate the language of the Nutter Court, when
it stated:

“Great difficulty could only result from ahard and fast rule denying the Board

power to act asithas and which power the Board has been exercising for many
years. Many cases have shown that Maryland adheres to the doctrine that long

" Intheir brief, appellants have stated several canonsof construction that instruct the
court to apply specific provisions over general provisons, where the two conflict. As we
have just demonstrated, however, there is no conflict between the general and specific
provisionsat issue here. Article 3 authorized a variance of any of the provisions of Article
28. Thetimelimitationswere found in Article 28. Thus there is no conflict.
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established practice and procedures on the part of administrative agencies are
not to be disregarded except for the most compelling urgent reasons .. . . ."

Nutter, 230 Md. at 14, 185 A.2d at 364. We see no reason to disregard the long-standing
practicein this case, wherein the Hearing Officer and Board of Appeals, acting within their
authority, granted a time variance under the general provisions of the ordinance that was
supported with sound reasoning andin compliance with the provisions set forth in the Anne
Arundel County Code. Further, asnoted by the Board of Appeals, agreat deal of work has
gone into this project. The New York court in Scarpati took specific note of the
demonstration of the great difficultiesimposed in carrying out the time conditions when it
stated:
“Any result other than the one recommended would be harsh,
inequitable and unjust. . . . During that period construction . . . was processed
to completion at a cost of approximately $750,000. A lending ingitution has
given a mortgage for over $700,000, which the Federd Housing
Administration hasinsured. All of the 61 apartments available for salein this
co-operative apartment house have been sold. Approximately 62% of the
members of the co-operative are veterans. The premises are now completely
occupied.”
Scarpati, 8 A.D.2d at 116. W e take note of similar ef forts by appellee in the instant case,
when the Board in their Memorandum Opinion stated:
“Weare surprised that the Petitioner was able to accomplish as much asit did
because of the uniqueness of the property, the extensivereview and approval
process, and the legislative issues that the Petitioner had to overcome. The

Petitioner has only had approximately four years to work on this project, but
yet has jumped through hoops to get thisfar.”
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IV. Conclusion

A plain-language reading of the statute, in addition to traditional rules of statutory
construction, clearly authorized the Board to grant atime variance. Therefore, we hold that
the variance power granted to the Board in Article 3, § 2-107 authorized it to issue time

variances of the provisions of Article 28, § 11-102.2 and 8§ 12-107.
JUDGMENT OF THE CIRCUIT
COURT FORANNE ARUNDEL
COUNTY AFFIRMED. COSTS

TO B E PAID BY
APPELLANTS.
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