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A judgnent creditor has the power, pursuant to Corporations
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Act), to force a sale of the debtor general partner’s
interest in alimted partnership.



REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1886

Septenber Term 1997

LAUER CONSTRUCTI ON, | NC.

CLAUDE SCHRI FT, et al.

Mur phy, C. J.,
Hol | ander,
Eyl er,

JJ.

OQpi nion by Eyler, J.

Fil ed: Septenber 2, 1998



The issue of first inpression presented by this appeal is
whet her a judgnent creditor has the power, pursuant to Ml. Code
(1993 Repl. Vol., 1997 Supp.) Corporations & Associations (CA) 8§
10-705, to force a sale of the debtor general partner’s interest
inalimted partnership. W answer that question in the
affirmative.

Fact s

G bsons Lodgings Limted Partnership, a Maryland imted
partnership, owns and operates a bed and breakfast facility in
Annapol i s known as G bsons Lodgi ngs. C aude and Carol Schrift,
appel l ees, are the general partners, and Cary and Ayrol Ann
G bson, John and Di ane Lauer, and Duane and Veroni ca D ckson are
the limted partners. Caude Schrift nmanages the facility owned
and operated by the limted partnership. John Lauer and Duane
D ckson are the stockhol ders in Lauer Construction, Inc.,
appel | ant .

On March 20, 1997, appellant obtained a judgnment against the
Schrifts in the amount of $58,909.72. On March 27, 1997
appellant filed a nmotion for ancillary relief pursuant to M.
Rul e 2-651, requesting an order requiring the Schrifts to show
cause why their partnership interest should not be sold. On
April 1, 1997, appellant requested that a chargi ng order be
i ssued pursuant to Md. Rul e 2-649.

The Grcuit Court for Anne Arundel County entered a chargi ng



order on April 8, 1997. The charging order, in pertinent part,
ordered that the partnership interest of Caude and Carol Schrift
be charged with paynent of the judgnment and that Daniel J. Mellin
be appointed as receiver for the judgnent debtor’s interest and
share of the profits of G bsons Lodging Limted Partnership
Also on April 8, 1997, the circuit court issued an order
requiring the Schrifts to show cause why the relief requested in
appellant’s notion for ancillary relief should not be granted.
The Schrifts responded to both the notion and the show cause
or der.

A hearing was held on the issues on August 20, 1997. Before
di scussing the results of that hearing, we note that on My 7,
1997, G bsons Lodgings Limted Partnership filed a notion to
intervene in the action and on that sanme date filed a suggestion
of bankruptcy. The notion to intervene was |later granted by the
circuit court, and the limted partnership is an additional
appel l ee herein. The limted partnership’ s suggestion of
bankruptcy was | ater withdrawn. The record reveals that the
bankruptcy petition had been filed under Chapter 11 of the
Bankruptcy Act, and a plan of reorgani zation under the Act was
confirmed by the United States Bankruptcy Court on June 25, 1997.

As a result of the hearing on August 20, 1997, the court
entered an order on August 28, 1997, denying the relief sought by

appel l ant on the ground that the relief was not authorized



pursuant to CA § 10-705.

Bef ore proceeding to discuss the issues raised, we also note
that, at the end of March, 1997, appellant garni shed the wages
due Cl aude Schrift fromthe limted partnership. It is
undi sput ed that approxi mately $650 per nonth has been paid on the
j udgnent since April, 1997, pursuant to that wage garni shnent.

Di scussi on

Title 9 of the Corporations and Associations Article is the
Uni form Partnership Act (UPA), pronul gated by the Nati onal
Conf erence of Conm ssioners on Uniform State Laws (Uniform
Commi ssioners) in 1914, and adopted by the Legislature in 1916.1
Title 10 is the Revised UniformLimted Partnership Act (RULPA),
pronmul gated by the Uniform Conm ssioners in 1976, and adopted by
the Legislature effective July 1, 1982.2 Both acts create a
creditor renedy called a “charging order,” CA 88 9-505 and 10-

705, the purpose of which is to protect the partnership business

‘Effective July 1, 1998, Maryland has repeal ed the UPA and
has adopted the Revised Uniform Partnership Act (RUPA) which was
promul gated by the Uniform Comm ssioners in 1994. Pursuant to CA
8 9-1205, the UPA applies to this action as it was comrenced
prior to July 1, 1998. W note, however, that, despite the
enpl oynment of sone different |anguage, the pertinent provisions
of the Act remain substantively the sane with the exception that
t he new charging order provision, codified at CA §8 9-504, now
expressly provides that the charging order is the creditor’s
excl usive renedy agai nst a partnership interest.

The Uniform Limited Partnership Act (ULPA) was pronul gated
by the Uniform Comm ssioners in 1916 and adopted by the
Legislature in 1918. It was repealed in 1982 when the RULPA was
adopt ed.
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and prevent the disruption that would result if creditors of a

partner executed directly on partnership assets. See 915 Street

Joint Venture v. Goldstein, 114 Md. App. 561, 567-68, 571-72

(1997). In 91° Street Joint Venture we described in detail the

charging order renedy as it applies to a partner’s interest in a
general partnership. |In particular, we delineated the procedures
governing the sale of a charged partnership interest pursuant to
CA 8 9-505. W did not address the issue presented by this case
—whether a forced sale also is avail able when the interest
charged is an interest in a limted partnership.

Appel l ant first argues that CA § 10-705° applies only to a
limted partner’s interest in alimted partnership and not to a
general partner’s interest in alimted partnership. Appellant

asserts that, rather, a general partner’s interest is chargeable

3Secti on 10-705 provi des:
Ri ghts of creditor.

On application to a court of conpetent
jurisdiction by any judgnent creditor of a
partner, the court may charge the partnership
interest of the partner with paynent of the
unsati sfied amount of the judgnment with
interest. To the extent so charged, the
judgment creditor has only the rights of an
assignee of the partnership interest. This
title does not deprive any partner of the
benefit of any exenption |laws applicable to
his partnership interest.
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only under CA § 9-505.4 Consequently, according to appellant, a
judicial sale of the interest in question is permtted, and
denial of the sale was an abuse of discretion because the
judgnment will not be paid out of the profits within a reasonabl e

tinme. See 91" Street Joint Venture, 114 Ml. App. at 580-81.

“Section 9-505 provides:
Partner’s interest subject to charging order.

(a) Authority of court. —On due
application to a conpetent court of any
judgnent credit of a partner, the court which
entered the judgnent, order or decree, or any
ot her court, may charge the interest of the
debtor partner with paynent of the
unsati sfied amount of the judgnent debt with
interest thereon; and may then or |ater
appoi nt a receiver of his share of the
profits, and of any other noney due or to
fall due to himin respect of the
partnership, and nmake all other orders,

di rections, accounts and inquiries which the
debt or partner m ght have made, or which the
ci rcunst ances of the case may require.

(b) Redenption of interest. —The
i nterest charged may be redeened at any tine
before foreclosure or in case of a sale being
directed by the court nmay be purchased
W t hout thereby causing a dissolution:

(1) Wth separate property, by any one
or nore of the partners; or

(2) Wth partnership property, by any
one or nore of the partners with the consent
of all the partners whose interests are not
so charged or sold.

(c) Partner’s interest in partnership
not deprived by title. —Nothing in this
title shall be held to deprive a partner of
his right, if any, under the exenption |aws,
as regards his interest in the partnership.
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Appellant is incorrect. CA 8 10-705 provides that a court
may charge the “partnership interest” of the “partner” with
paynment of the unsatisfied anmount of a judgnent. Section 10-
101(j) defines “partner” as “a limted or general partner.” It
is clear, therefore, that 8 10-705 does apply to the sale of a
general partner’s interest in a limted partnership.

Appel | ant next argues that, assumng CA 8§ 10-705 is
applicable, the lack of reference to a sale in that section does
not nean that a sale is not an available renedy to creditors of a
partner of a limted partnership. |In support of that argunent,
appel l ant points to 8 10-108, which provides that the provisions
of Title 9, the UPA, shall apply to limted partnerships, except
to the extent that the provisions are inconsistent wwth or are
nodi fied by the provisions of Title 10, the RULPA. Appell ant
fares nmuch better with this argunent.

CA 8 10-705 provides that a creditor of a partner may charge
the partnership interest of the partner, and that the creditor
has only the rights of an assignee. Section 10-705 does not
contain the sane enforcenent mechani sms as does 8§ 9-505.
Accordingly, at first blush, 8 10-705 does not appear to be
consistent wwth 8§ 9-505. A further exam nation of the two acts,
however, reveals that they are consistent in that the interest
char geabl e under each act is exactly the sane. Under § 10-702,

an assignee has only the right to receive distributions to which



the assignor is entitled. Simlarly, the interest chargeabl e
under 8 9-505 is the debtor partner’s interest in the
partnership. Pursuant to § 9-503, that interest is defined as
the partner’s share of the profits and surplus. Thus, under both
acts, the interest chargeable is the debtor partner’s right to
receive distributions. Gven that the property interest
chargeabl e under each act is identical, and CA 8§ 10-705 is silent
regardi ng enforcenent nmechani snms, we nust, pursuant to CA 8 10-
108, apply the enforcenent nmechani sns contained in CA 8§ 9-505.

A review of the history of CA 8 10-705 confirnms this
conclusion. The official comment to CA 8 10-705 provides as

foll ows:

This section is derived from§8 10-121(a) and
(d) of the previous Limted Partnerhsip Act
(8 22 of the prior uniformlaw), but has not
carried over sonme provisions that were

t hought to be superfluous. For exanpl e,
references in 8 10-121 (a), (b), and (c) of
the previous Limted Partnership Act
(subdivisions (1), (2), and (3) of § 22 of
the prior uniformlaw) to specific renedies
have been omtted, as has a prohibition

agai nst discharge of the lien with
partnership property. Odinary rules
governing the renedies available to a
creditor and the fiduciary obligations of
general partners will determ ne those
matters.

(1982 Cum Supp.).
Former CA 8§ 10-121 (8 22 of the prior uniformlaw) provided

as foll ows:



Rights of creditors of limted partner.

(a) On due application to a court of
conpetent jurisdiction by any judgnent
creditor of alimted partner, the court may
charge the interest of the indebted limted
partner with paynent of the unsatisfied
anount of the judgnent debt; and may appoint
a receiver, and nake all other orders,
directions, and inquiries which the
ci rcunst ances of the case may require.

(b) The interest may be redeened with

the separate property of any general partner,
but may not be redeened with partnership

property.

(c) The renedies conferred by paragraph
(a) shall not be deened exclusive of others
whi ch may exi st.

(d) Nothing in this act shall be held
to deprive a limted partner of his statutory
exenpti on.

(1975 Repl. Vol .).

Under the predecessor to CA 8 10-705 a court was enpowered
to make all “orders, directions, and inquiries which the
circunstances of the case may require.” The existence of that
broad power coupled with the absence of any indication of intent
to circunscribe that power in the RULPA, when read in conjunction
with the official coment quoted above and CA § 10-108, |eads us
to agree wth appellant’s position.

The issue before us has been the subject of only a few
reported appel |l ate cases. The reasoning of the courts in the

followng cases is in accord wth the reasoni ng expressed herein.

Madi son Hlls Limted Partnership v. Madison Hills, Inc., 644
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A. 2d 363 (Conn. App. 1994), cert. denied, 648 A 2d 153 (Conn.

1994); Crocker Nat. Bank v. Perroton, 208 Cal.App.3d 1, 255 Cal.

Rptr. 794 (Cal. App. 1 Dist. 1989); Baybank v. Catanount

Construction, Inc., 693 A 2d 1163 (N.H 1997). But see, In re

Stocks, 110 B.R 65 (Bkrtcy. N.D. Fla. 1989), and Chrysler Credit

Corp. v. Peterson, 342 NNW2d 170 (M nn. App. 1984).

We concl ude that the enforcenent renmedy contained in CA § 9-
505 is applicable to the facts of this case as described in and

l[imted by this Court’s decision in 91° Street Joint Venture,

114 M. App. 561.

JUDGVENT REVERSED; CASE
REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
TH'S OPINION. COSTS TO BE PAID
BY APPELLEES.



