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Appel l ants, the Laurel Racing Association Limted Partnership
(“Laurel Racing”), the Maryl and Jockey Club of Baltinore Gty, Inc.
(“MIC"), and Race Track Payroll Account, Inc. (“RTPA"),! appeal the
decision of the Crcuit Court for Anne Arundel County in favor of
appel | ees, Josepha Babendrei er, the Board of Appeals (the “Board”),
and the Departnent of Labor, Licensing and Regul ation (“DLLR’).?
The Board had affirmed its hearing examiner’s ruling that
Babendreier was eligible for wunenploynent benefits. W have
consolidated and reworded appellant’s questions for review as

foll ows: 3

! Laurel Racing and MJC were not parties to the unemployment proceedings before the
Department of Labor, Licensing and Regulation, but joined RTPA as petitioners before the
Circuit Court for Anne Arundel County. They claim standing based upon the collective
bargaining agreement they entered into with the United Food and Commercial Workers Union,
Local 27.

2 The Board filed a response to RTPA’s petition for judicial review before the circuit
court and a brief in this appeal. Md. Code Ann. (1991, 1999 Repl. Vol., 2000 Supp.), § 8-
512(a)(3) of the Labor and Employment Atticle (“LE”), provides: “The Board of Appeals may be
a party to an appeal under this section and may be represented by the Attorney General[.]

3 Appellants presented the following questions:

L Did the Circuit Court exceed its authority by affirming the
Board’s Decision on a ground that was not relied on by the
Hearing Examiner?

II. Did the Circuit Judge err by failing to address the
Appellants’ argument concerning the arbitrary nature of the
Board’s decision, and by failing to find the agency’s action
arbitrary in light of its directly inconsistent decision in
Keller?

II. Did the Circuit Judge and the Board of Appeals err by
finding that Appellee Babendreier was eligible for
unemployment benefits, despite her failure to be fully
available to work as required by the Court of Appeals’
Decision in Robinson?



Did the Board err in concluding that
Babendrei er was “avail abl e” for work pursuant
to the Labor & Enploynent Article, § 8-
903(a)(1)(ii) of the Maryl and Annot at ed Code?
Finding no error, we affirm
FACTUAL AND PROCEDURAL BACKGROUND
Appel | ants own and operate Laurel Park and Pinmico Race Course
(“PimMico”), in addition to Rosecroft Raceway, a |ive racing and
simul cast venue for live races held at other tracks. Babendreier
was enpl oyed as a Mutuel Departnent teller by RTPA, which provides
enpl oyee and payroll services at the race tracks.*

For many years, Laurel Park and Pimico enployees have been

represented by United Food and Commercial Wrker’s Union, Local 27

Babendreier presented the question as follows:

Did the UI claimant, Josepha M. Babendreier, satisfy her
obligation under Lab. & Employ. § 8-903(a)(1)(iii) to be “actively
seeking work” when she applied for full-time employment at least
twice each week with prospective employers nearby her home,
although she did not travel 60 miles a day from her home in
Damascus, [Maryland,] to the Employer’s “live track™ at Pimlico
Race Course to sign-in to apply for work each day of the
Employer’s race meet?

The Board posed the question as follows:
Based upon the undisputed facts found by the agency, could a
reasoning mind reasonably conclude that Babendreier was

available for work within the meaning of § 8-903(a)(1)(iii)?

4 A mutuel teller accepts bets from patrons. These tellers are all unionized and have a
specified seniority system.
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(the “Union” or “UFCW 27"), of which Babendreier was a nenber
Their enploynent relationship is governed by the collective
bar gai ni ng agreenent (the “Agreenent” or “Separate Agreenents”),
effective July 1, 1996, through June 10, 1998, by and between
Laurel Park and Pimico, collectively referred to therein as “Mle
Tracks,” and the Union. On or about May 31, 1998, a “Menorandum
Agreenment” was execut ed, which included RTPA as an “Enpl oyer under
the Separate Agreenents,” in addition to Laurel Park and Pinmlico.?®
The Agreenent reads, in pertinent part:
AGREEMENT

These separate Agreenents are nade and
entered into by LAUREL RACING ASSCC., INC.,
generally known as LAUREL PARK, and THE
MARYLAND JOCKEY CLUB OF BALTI MORE CITY, Inc.,
general ly known as a Pl MLI CO RACE COURSE (each
being referred to as the “Enployer” and the
two Enployers together constituting the
Maryland Mle Thoroughbred Race Tracks
| i censed by the Maryl and Raci ng Conm ssi on and
being sonetines hereinafter col l ectively
referred to as the “MIle Tracks,” and UN TED
FOOD AND COMVERCI AL WORKERS UNI ON, LOCAL 27
(herein referred to as the “Union”), as of the
1st day of July, 1996.

W TNESSETH

In consideration of the nutual prom ses
contained in this Agreenent, and for other
good and val uabl e consi derati on, each Enpl oyer
agrees with the Union as follows:

® The “Memorandum Agreement” also extended the effective date of the Agreement
“through and including June 30, 2000,” and included a provision regarding seniority for any
“Regular Employee” assigned to work at Rosecroft Raceway, but who elected to sign-in at either
Laurel Park or Pimlico.



Section 1.

a.

ARTI CLE 4
Seniority

The purpose of seniority is to
provide a right of preference in
enpl oynent neasured by Ilength of
cont i nuous service W th t he
Enpl oyer, including service prior to
t he effective date of this
Agreenment. Except as set forth in
Section 1(c) of this Article, an
enpl oyee shall have no preference
for work assignnent until he has
obtained seniority standing as a
Regul ar, Extra or Saturday/ Holi day
Enpl oyee i n accordance with Section
2 of this Article.

Al'l  enpl oyees shall be considered
Probati onary Enpl oyees at an
Enpl oyer’s track wuntil they have
conpl eted 30 days of work from the
date they first began to work at
such track. A Probationary Enpl oyee
shall have no rights to any work
assi gnnment and the decision of the
Enployer in its sole discretion
whet her or not to give such
Probationary Enployee any work
assi gnment shall be final

Al'l enpl oyees who have conpl eted t he
30 days probationary work period but
have no Regul ar, Extra or
Sat urday/ Hol i day seniority standing
shall be placed on a “Days Wrked
Seniority List” in the order of
total days worked for the Enployer.
The enployee with the nost days
wor ked shall be selected first for
pur poses of work assignnent. Each
departnment at each Enployer’s track
shall maintainits own work |Iist and
the Mituel Departnent at each
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Enpl oyer 's track shall post such
list on a weekly basis on its nmain
bul l etin board. Any enpl oyee who
di sputes his order of placenent on
t he Days Worked Seniority List must
bring such dispute to the attention
of his Departnent Head on the day
the list is posted. Failure by the
enployee to do so is at the
enpl oyee’'s own ri sk and t he Enpl oyer
shall have no liability for not
havi ng given such enployee a work
assignnment on that or any previous
day.

* * *

The nost senior enployee wthin a
departnent shall have the right to
work on any given day in the
depart nent in whi ch he has
seniority. (For exanple, if there
are 20 positions in the Parking
Departnent, then the 20 enployees
with the nost Parking Departnent
seniority will be assigned those 20
positions. The 21st enpl oyee
according to seniority will not have
the right to work before any of the
first 20 senior enpl oyees.)

Thus, on a normal racing day wth
the exception of Saturdays and
Hol i days, job assignnents shall be
filled as foll ows:

First: by Regul ar
enpl oyees.

Second: by Extra enpl oyees.

Thi rd: by Sat ur day and

Hol i day enpl oyees.

Fourt h: by enpl oyees on the

Days Wor ked
Seniority List at
the running track.



Fifth: by any ot her
enpl oyees at t he
sole discretion of
t he Enpl oyer

ARTI CLE 5
Layoffs

Section 1.

The determ nation of whether there shal
be a layoff is the prerogative of the
Enpl oyer . | f enpl oyees in any
classification in Schedule A® are to be
laid off, the Enployer shall lay off
enpl oyees in such classifications in
accordance wth their depart nent a
seniority; that is, comencing with the
enpl oyee having the |east departnental
seniority inthe affected cl assification.
Extra Enpl oyees shall be laid off before
Regul ar Enpl oyees; and, in the case of
Saturday/ Hol i day jobs only,
Sat ur day/ Hol i day Enpl oyees shall be laid
off before Extra Enployees on regular
wor kdays (i.e., days other than Saturday
and Hol i days). However, |ayoffs out of
t he Mut uel Departnent Money Roomshal |l be
by sub-departnmental seniority, unless
this results in the enpl oyee not worKki ng;
then Mney Room |ayoffs shall be by
departnental seniority.

* * %

Secti on 6.

Any Regul ar Enployee who is laid off
under this Article shall remain a Regul ar
Enpl oyee for the duration of the cal endar
year in which heis laid off. |f he does
not work enough days to maintain his
Regul ar seniority, he shall be placed at

® Babendreier was a Schedule A employee.
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the top of the Extra Ilist in the
foll ow ng year, and shall then be slotted
for the third year onto a seniority list
according to the days worked in the
previ ous year. However, if he s
restored to the Regular seniority |list
within three (3) years after the date of
his layoff, his seniority as a Regul ar
shall include the seniority he had
accrued prior to the date of his layoff,
unl ess he has lost his seniority pursuant
to any of reasons 1 through 4 of Section
6 of Article 4.

Section 9.

When the work force is increased, or when
there is work available, following a
| ayof f, t he Enpl oyer shal | recal
enpl oyees to a classification in the
reverse order in which they were laid
off, so that the last enployee |laid off
in any classification shall be the first
recal |l ed in t hat cl assification.
Enpl oyees who bunped downward, upward or
|aterally as a result of the |layoff shal
be returned to their usual
classifications in the reverse order in
whi ch they bunped during a | ayoff.

The Agreenent did not require Babendreier to report to work
each day, did not require appellants to notify enpl oyees that work
was avail able on any given day, and did not require enployees to
i nquire about the availability of work. Although no contact was
requi red by either Babendreier or her enployer, appellants nail ed
to all enpl oyees a postcard offering work assi gnnents in advance of
the Preakness, the Pinmico Special, and the Kentucky Derby.

Wien live racing neets alternate between Laurel Park and
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Pimico, each venue utilizes a separate enployee seniority Iist
based upon an enployee’'s period of service at that respective
track. Wen live racing takes place at a particular track, the
race is simulcast at the other track and at Rosecroft.

Babendrei er primarily worked during the Laurel Park neets, but
recei ved work assignments for special events at the Pimico neets.
As a result of her tenure at Laurel Park, Babendreier was
designated with “Extra-Enpl oyee” seniority,’ guarantying her work
during Laurel Park’s “live racing days.”? On July 12, 1998,
Babendrei er was one of eight “bid winners” for positions as “full-
time tellers at Rosecroft for the Laurel Meet.” She thereby becane
a full-time “Regular Enployee” on the Laurel Park seniority
roster.?®

Babendrei er nai ntai ned, however, only a “Days Wrked” status

99 ¢

” An “Extra Employee” “refers to an employee who has attained and continuously
maintains Regular Seniority standing under the terms of Article 4” of the Agreement.

8 “[L]ive racing days” and “racing days” are defined in the Agreement as “any days on

which live or live and simulcast racing is conducted by the Employer.” Live racing days are
assigned to MJC entities by the Maryland Racing Commission and are grouped into “meets.”

°® On February 21, 2000, a bid was posted for three full-time teller positions at Rosecroft
for the “Pimlico at Laurel Meet.” One of the bid winners, Judy O’Haver, was a “Days Worked”
employee with a Union date of October 28, 1998. On March 24, 2000, a subsequent bid was
posted for seven full-time tellers at Rosecroft for the Pimlico meet. In both instances,
Babendreier failed to apply for the vacant positions, although she was almost assured of being
awarded either bid. This evidence was offered by appellants to prove that work was available to
Babendreier for the Pimlico meets, but that she failed to accept guaranteed work assignments.
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at Pimico.® As a result, she was not guaranteed work at Pinmico
when |ive neets were held at that track.!* To be eligible for work
at Pinmico, Babendreier, on a day-by-day basis, had to commute to
the track, sign in, and wait to see whether her “Days Wrked”
seniority status provided her with a work assignnment. |f enough
ot her workers signing in had a higher seniority status, Babendreier
ri sked not being assigned work that day.

Bet ween Cctober 1999 and February 20, 2000, during the Laurel
Park neets, Babendreier worked at her regularly-schedul ed
assignnent as a teller at Rosecroft. On or about February 20,
2000, Laurel’s winter neet ended and live racing at Pinlico
commenced. Except for the Preakness and the Pinmico Special stakes
race, Babendreier did not seek any Pimico work assignnents.

On or about April 1, 2000, Babendreier filed a claim for
benefits with DLLR, which RTPA opposed. The clains exam ner
granted her claim for unenploynent benefits on April 25, 2000
RTPA appeal ed the clains examner’s determnation to the D vision

of Appeal s.
On June 5, 2000, a hearing was held before a DLLR hearing

10 The record indicates that as of May 21, 2000, Babendreier was ranked 17" on the
Pimlico “Days Worked” list, with 121 days worked at Pimlico during her twenty years of
employment.

11 “Days Worked Seniority List Employee” is defined in the Agreement as “an employee
who has completed his [or her] thirty day probationary period but has not attained or has not
continuously maintained Saturday/Holiday, Extra or Regular Seniority standing under the term of
Article 4.”
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exam ner for the purpose of determ ning Babendreier’s unenpl oynent
benefits eligibility. RTPA argued that Babendreier was not
entitled to unenploynent benefits because she was an active
enpl oyee, who had failed to nake herself “available for work”
pursuant to Ml. Code Ann. (1991, 1999 Repl. Vol., 2000 Supp.), § 8-
903(a)(1)(ii) of the Labor and Enploynment Article (“LE"). RTPA
i ntroduced evi dence that if Babendreier had traveled to Pinmico and
signed-in, she would have been assigned work on “every single
Saturday” and many other days during the Pinmico neets.
Babendrei er argued that she was not an active enpl oyee, based on
the transfer of nmeets fromLaurel to Pimico, and that she had been
“laid-off.” She acknow edged that she had not pursued work at
Pimico during its neets. Instead, and rather than commuting sixty
mles to Pimico wthout any guarantee of receiving a work
assignnment, she decided to look for full-tinme work closer to her
hone.
After the hearing, the hearing exam ner rendered the foll ow ng
deci si on:
FINDINGS OF FACT

The claimant’s benefit year commenced August

24, 1999. The claimant’s week benefit amount

is  $239. The enpl oyer operates two

t hor oughbred horseracing tracks in Maryl and,

Laurel Park and Pinico. The enpl oyer’s

prem ses are open throughout the year. Live

racing alternates between the two racing

venues. Wen there is no live racing,

simulcast racing is available to patrons
attendi ng the racecourse.
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Each racetrack has a separate seniority |ist.
Wen live racing takes place at the Laurel
Park, the claimant is guaranteed work due to
her seniority status.

When live racing shifts to Pimico, the
claimant’s work at Laurel Park ends. Again,
the claimant is not guaranteed work at
Pimico, but in order to be eligible for work
at Pimico, the claimant is obligated to
report to Pimico and sign up for work. |If
work is offered, the claimant is assigned
wor K. If no work is available, the claimnt
is not offered work. The cl ai mant recei ves no
conpensation for showing up at Pimico in
search of work

After the claimant filed for benefits, the
cl ai mant worked from Cctober 12, 1999 t hrough
February 21, 2000. Live racing at Laurel
Racecourse ended on February 20, 2000.
Thereafter, the claimant worked two other
events for her enployer. These were speci al
events, the Pimico Special and the Preakness.
O her than these two events, the claimant
sought work el sewhere. The claimant |ives 60
mles away fromthe Pimico racecourse. The
claimant did not report to Pimico to sign up
and see if work was available. The cl ai mant
opted to seek work near her hone. The
cl ai mant has been seeking full-time work. The
cl ai mant has been making two job contacts per
week as mandated wunder the |aw The
claimant’s reason for not seeking work at
Pimico is because she is not guaranteed work
at Pinmico.

CONCLUSIONS OF LAW

Ml. Code Ann., Labor & Enp. Article, Section
8- 1003 ( Supp. 1996) provi des for a
di squalification from benefits where the
claimant 1is discharged or suspended as a
di sci plinary measure for m sconduct connected

wth the work. The term “m sconduct” is
undefined in the statute but has been defined
as “... a transgression of sone established

rul e or policy of the enployer, the comm ssion
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of a forbidden act, a dereliction of duty, or
a course of wongful conduct commtted by an
enpl oyee, within the scope of his enploynent
rel ati onship, during hours of enploynent, or
on the enployer’'s prem ses.” Rogers v. Radio
Shack. 271 Md. 126, 132, 314 A 2d 113 (1974).

Md. Code Ann., Labor & Enp. Article, Section
8-903 (Supp. 1996) provides that a claimnt
for unenpl oynent insurance benefits shall be
(1) able to work (2) available for work; and
(3) actively seeking work. In Robinson v.
Maryl and Enpl oynent Sec. Bd., 202 Md. 515, 97
A.2d 300 (1953), the Court of Appeals held
that a clainmant nay not inpose restrictions
upon his or her willingness to work and stil
be avail able as the statute requires.

EVALUATION OF EVIDENCE

The clai mant has not been separated from her
position of record. The cl ai mant S
guaranteed work when live racing takes place
at Laurel Park. Therefore, the claimnt’s
separation constitutes a layoff. 1In a |ayoff
t he enpl oyer bears the burden of proving, by a
preponder ance of evidence, that the claimant’s
| ayof f was due to sonme degree of m sconduct on
the claimant’ s behal f.

There is insufficient [evidence] to establish
that the claimant’s |ayoff was due to any

degree of m sconduct. The nature of the
enpl oyer’s business is the reason for the
claimant’s layoff status. Based on these
facts, there is no degree of m sconduct on the
clai mant’ s behal f. Therefore, the Hearing
Exam ner will reach and rule upon the next

issue in this case.

In review of the contract agreenent between
the clai mant and her enpl oyer, the claimant is
guaranteed work only at the Laurel Park. The
clai mant is not guaranteed work at the Pinlico
racecour se. In review of the docunents
presented, the claimant is obligated to attend
Pimico and seek work during her |ayoff
st at us.
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The credible evidence establishes that the
claimant has been seeking full tinme work
opportunities during her |ayoff status. These
opportunities are separate and apart from her
seeking work at Pimico Raceway. Based on the
evidence presented, the claimant is in
conpliance with the above-cited | aw

If during the claimant’s |ayoff period, the
enpl oyer makes the claimant an offer and the
cl ai mant refuses the offer, the enployer has a
remedy under M. Code Annotated, Labor and
Enmp. Article, Title 8, Section 1005.

DECISION

I T IS HELD THAT the clai mant was di scharged,
but not for gross msconduct or m sconduct
connected with the work, within the neani ng of
Md. Code Ann., Labor & Enp. Article, Sections
8-1002 or 8-1003  (Supp. 1996) . No
disqualification is inposed based upon the
claimant’s separation from enploynent wth
Racetrack Payroll Account. The claimant may
contact the | ocal enploynent office concerning
the other eligibility requirenments of the | aw

IT IS HELD THAT the claimant 1is able,
avai |l abl e and actively seeking work within the
meaning of M. Code Ann., Labor & Enp.
Article, Section 8-903 (Supp. 1996). Benefits
are allowed for the week beginning February
19, 2000 and thereafter, provided that the
cl ai mant neet s t he ot her eligibility
requirenents of the Maryland Unenpl oynent
| nsurance Law.

The determnation of the Caim Specialist is
af firmed.

RTPA filed a petition for reviewwith the Board. On Cctober
19, 2000, the Board affirmed the hearing exam ner’s decision. On
Novenber 20, 2000, appellants filed in the Crcuit Court for Anne

Arundel County a petition for judicial review. The Board noved to



-14-
remand the case to the Board, requesting inits proposed order that
the court submt the follow ng questions to a hearing exam ner: 2

(a) Dd the Iabor agreenent require the
claimant to report to Pimico Race Course
while it was holding live racing?

(b) If the | abor agreenent did require her to
report to Pimico, did her failure to report
render her available for work, wthin the
meaning of 8§ 8-903(a)(1)(ii), even though
reporting to Pimico did not guarantee that
she woul d get work?

(c) Was the claimant’s failure to report to

Pimlico a failure to actively seek work,

Wi thin the meaning of 8§ 8-903(a)(1)(iii), even

t hough she was seeki ng work el sewhere?

(d) Was there an offer of suitable enpl oynent

to the claimant fromthe enployer? If so, did

the claimant refuse that offer? |If so, did

she have good cause for the refusal ?
Appel | ant s opposed the Board’s notion to remand and sought counsel
f ees.

In its June 6, 2001 opinion and order, the circuit court

consi dered whet her Babendrei er “was not avail abl e for work because
she declined to go to Pimico where she was not guaranteed work.”

The court not ed:

12 These questions appeared in the proposed order, whereas the motion contained the
following questions:

(a) Did the labor agreement require the claimant to report to
Pimlico Race Course while it was holding live racing?

(b) If the labor agreement did require her to report to
Pimlico, did her failure to report render her unavailable for work
even though reporting to the track did not guarantee that she would
get work?
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Ms. Babendreier lives sixty mles from
Pimico. The exam ner found she had tried to
get work elsewhere, including making two
contacts per week. However, she didn't want
to go and work where she had |ow seniority
wi th the understanding she wasn’t guaranteed
any work.

W agree that M. Babendreier cannot
I mpose unreasonable conditions upon her

willingness to work and still be considered
avai | abl e. Robinson v. Maryland Employment
Sec. Bd., 202 M. 515. The Exam ner

determ ned that her declining to goto Pinico
was a reasonable conclusion to reach.
However , the Board reached a different
conclusion on facts that appear to be close to
the ones in the Keller case (9-22-99).

If we consider the decision of the Board
of Appeals without Keller, we would find
substantial justification for the Board’s
decision. If we need to reach our conclusion
on the facts and the law, we find that it 1is
not reasonable to make her go to Pimlico for
work that does not necessarily exist.

There is an argunment as to who should
have called whom to see if there was work.
Qur understanding is that she had to show up
and take her chances, but if there was work
t he enpl oyer coul d [ have] certainly called her
and cut its | osses.

The Board noved to renand. Upon our
ruling, we don't believe that [it] s
necessary. However, there was a reasonable

possibility that the remand mi ght have been
necessary; we reject any claim of |ack of
substantial justification, and award no fees.

Accordingly, it is this [31°] day of My,
2001

ORDERED t hat the decision of the Board of
Appeals is affirmed. Appellant to pay costs.
[ Enphasis in original.]

Appel lants filed a notice of appeal on July 3, 2001.
STANDARD OF REVIEW

The scope of j udi ci al review  of a
determ nation by the Board in an unenpl oynent



-16-

conpensation insurance case is set forth in §
8-512(d):

“Scope of review. — In a judicial
proceedi ng under this section,
findings of fact of the Board of
Appeals are conclusive and the
jurisdiction of the court is
confined to questions of lawif:

(1) findings of fact are
support ed by evi dence
t hat IS conpet ent,
mat eri al, and substanti al
in view of the entire
record; and

(2) there is no fraud.

Under this statute, the review ng court shal
determine only: “(1) the legality of the
deci sion and (2) whether there was substanti a
evi dence fromthe record as a whol e to support
the decision.” The reviewing court my not
reject a decision of the Board supported by
substantial evidence unless that decision is
wong as a matter of [|aw The test for
determ ning whether the Board's findings of
fact are supported by substantial evidence is
whet her reasoning mnds could reach the sane
conclusion fromthe facts relied upon by the
Board. [Citations omtted.]

Department of Labor, Licensing & Regulation v. Hider, 349 Ml. 71
77-78, 706 A.2d 1073 (1998).

I f, however, we find “no substantial or sufficient evidence to
support the factual findings of the Board, the Board s decision
wi Il be reversed because it was arbitrary and illegal.” Eastern
Outdoor Adver. Co. v. Mayor & City Council of Baltimore, 128 M.
App. 494, 515, 739 A 2d 854 (1999), cert. denied, 358 Ml. 163, 747

A. 2d 644 (2000). The substantial evidence test is an “assessnent
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of whether the record before the Board contained at least *alittle
nore than a scintilla of evidence’ to support the Board's
scrutinized action.” Friends of the Ridge v. Baltimore Gas & Elec.
Co., 120 Md. App. 444, 466, 707 A 2d 866 (1998), vacated in part,
352 Md. 645, 724 A . 2d 34 (1999) (citation onmtted). The existence
of substantial evidence “pushes the Board' s decision into the
unassai l able realm of a judgnent call, one for which we may not
substitute our own exercise of discretion.” Friends of the Ridge,
120 Md. App. at 466
DISCUSSION

Appel l ants cl ai mthat Babendrei er was unavail abl e for work by
refusing to sign in at Pimico and wait for an opportunity to
receive a work assignnent. Appellants contend that, by her failure
to do so, she inposed conditions and limtations on her willingness
to work and therefore was not “avail able for work” pursuant to LE
§ 8-903(a)(1)(ii). In addition, they contend that the Board acted
in an arbitrary manner in reaching an opposite conclusion than it
reached in Keller v. Race Track Payroll Account, Inc., No. 2876-BR-
99 (1999).

Appel | ees argue that the Board properly held that Babendreier
was “avail able” for work within the neaning of the unenpl oynent
eligibility statute. They claim this decision was both legally
correct and supported by substantial evidence in the record. They

further assert that if Babendreier would be “required to nake
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herself available to a specific enployer, whether or not that
enpl oyer could ensure that she would be given work[,]” she would
thereby limt her chances to interview for and accept other
enpl oynent. I n other words, if she nade herself available to the
appel lants for work that was not guaranteed, she would not be
avai l able to the rest of the enploynent market.

Maryl and’ s unenpl oynment insurance law is renedial in nature
and is intended to prevent econonic insecurity and alleviate the
consequences of “involuntary unenpl oynment and econonic distress.”
Johns Hopkins Univ. v. Board of Labor, 134 Ml. App. 653, 659, 761

A. 2d 350 (2000); see LE 8§ 8-102.** An individual is considered to

13 LE § 8-102 provides:

(a) Interpretation and application. — This section is a guide to the interpretation and
application of this title.

(b) Findings. — The General Assembly finds that:

(1) economic insecurity due to unemployment is a serious menace to the health,
morals, and welfare of the people of the State;

(2) involuntary unemployment is a subject of general interest and concern that
requires appropriate action by the General Assembly to prevent the spread of involuntary
unemployment and to lighten its burden, which often falls with crushing force on the
unemployed worker and the family of the unemployed worker;

(3) the achievement of security for society requires protection against involuntary
unemployment, which is the greatest hazard of our economic lives; and

(4) security for society can be provided by encouraging employers to provide
more stable employment and by the systematic accumulation of funds during periods of
employment to provide benefits for periods of unemployment, maintaining the purchasing power,
and limiting the serious social consequences of poor relief assistance.

(c) Statement of policy. — The General Assembly declares that, in its considered
judgment, the public good and the general welfare of the citizens of the State require the
enactment of this title, under the police powers of the State, for the compulsory setting aside of
unemployment reserves to be used for the benefit of individuals unemployed through no fault of
their own.



-19-
be unenpl oyed in any week during which the individual:

(1) does not performwork for which wages
are payabl e; or

(2) performs less than full-time work for
whi ch wages payable are less than the weekly
benefit ampunt that would be assigned to the
I ndi vi dual plus allowances for dependants.

LE 8§ 8-801(b). Eligibility for individual unenploynment benefits
requires, in pertinent part:

(a) In general. - (1) Except as otherw se
provided in this section, to be eligible for
benefits an individual shall be:

(i) able to work;

(ii) available for work, and

(ii1) actively seeking work.

(2) In determ ning whether an individua
actively is seeking work, the Secretary shal
consi der:

(i) whether the individual has nade an
effort that is reasonable and that would be
expected of an unenployed individual who
honestly is | ooking for work; and

(ii) the extent of the effort in relation
to the labor market conditions in the area in
which the individual is seeking work.
[ Enphasi s added. ]

LE 8 8-903.

That Babendrei er was “abl e to” and was “actively seeki ng” work
is not contested. The record indicates that she pursued at | east
two jobs per week, as required by |aw The pivotal issue is
whet her she was “avail able for work” when she did not seek non-
guar ant eed work assignnments during the Pimico neet.

Appel | ants argue that we should reverse the Board’' s deci sion

because it did not follow the result that it reached in Keller
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supra. In that case, Keller, a “Saturday/Holiday Enployee”! at
Laurel Park and a “Regul ar Enpl oyee” at Pinmlico, was disqualified
fromreceiving unenpl oynent benefits because she did not seek work
at Laurel Park on days other than Saturdays and holidays. Keller,
| i ke Babendreier, did not seek work on additional days because the
wor k was not guaranteed.'® The hearing exam ner in Keller noted
that, “there is sufficient evidence to showthat the claimnt coul d
reasonabl y have expected to work nore than one day per week had she
made the attenpt. For this reason, it does not appear proper to
find that [Keller] is working all available hours.” The hearing
exam ner went on to conclude that “the claimant is not fully able,
avai | abl e, and actively seeking work” within the neaning of LE § 8-
903(a) (1), and therefore, she was denied unenpl oynent benefits
“until such tinme as claimant neets the requirenments of the | aw and
denonstrates that her attenpts to work would be unavailing.” The
Board affirmed t hat deci sion, pursuant to COVAR 09. 32. 06. 04. A (“The
Board nay deny a petition for reviewif it agrees with the deci sion
of the hearing exanmi ner.”).

We ar e unpersuaded by appellants’ argunent that the Board was

bound by the Keller decision, either factually or as precedent,'®

14 The term “Saturday/Holiday Employee” is defined in the Agreement as “an employee
who attained and continuously maintains Saturday/Holiday Seniority standing under Article 4[,]”
supra.

5 The record does not reflect whether Keller sought other full-time work.

16 See COMAR 09.32.06.03.C., infra.
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as to render its decision in this case arbitrary and capri cious.
Kel | er sought enploynent at the Laurel Park neet, but limted her
avai lability to Saturdays and hol i days, the days for which she held
seniority status. Babendreier, on the other hand, declined to work
the entire Pimico neet. Keller, as a “Saturday/ Hol i day Enpl oyee”
at Laurel Park, held a higher seniority status than Babendreier, a
“Days Wborked” enployee at Pinlico. Consequently, Keller had a
greater guarantee of receiving a work assignment than had
Babendrei er.

Mor eover, only “[d] ecisions of the Board of Appeal s desi gnat ed
as precedent by the Board constitute |legal precedent for the
heari ng exam ner’s decisions.” COVAR 09.32.06.03.C. The Board's
deci sions are sonmewhat analogous to our unreported opinions.
Maryl and Rul e 8-114(a) states that “[a]n unreported opi nion of the
Court of Appeals or Court of Special Appeals is neither precedent
within the rule of stare decisis nor persuasive authority.”
Therefore, the Board did not err by declining to treat Keller as
precedent.

Appel lants contend that the Keller decision was based on
Robinson v. Maryland Employment Sec. Board, 202 M. 515, 97 A 2d
300 (1953), in which the Court of Appeals noted that

[t]he purpose the [unenploynment] law is
designed to achieve, of protection against
i nvol untary unenpl oynent, is not frustrated by
an interpretation that one who will work from

11:00 AM to 3:00 PPM only has restricted
her wutility and desirability in the |abor
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market to a point where she cannot be held to
be “available” as that word is used in the
context of the statute.
Robinson, 202 Md. at 522. The Court went on to hold that for an
individual to be found wunavailable, he or she nust place
restrictions on the days, tinme, place, or conditions of enpl oynent.
The Court concluded that a cafeteria operator, laid off by her
enpl oyer because of a reduction in staff, was unavail able for work
when she restricted the hours during which she was willing to work.
Here, Babendreier stated that she was available to work if
appel l ants contacted her, i.e., if work was available. W do not
believe that her request for notice of available work was
equivalent to the general restriction Robinson placed on her
enpl oynent .
Inaddition, in Maryland Employment Sec. Bd. v. Poorbaugh, 195
Md. 197, 72 A 2d 753 (1950), cited by the Board, the Court of
Appeal s consi dered t hree separate unenpl oynent benefits clainms. In
all three instances, the Court held that the Board' s denial of
unenpl oynent benefits was legally correct, basing its decision on
the respective parties’ failure to | ook for work or accept an offer
to work. The Court stated:
A review of the testinony in the instant
cases shows clearly that there was evidence to
support the Board s findings. Ms. Poorbaugh
received a maternity |leave, and at the tine
she regi stered with the Enpl oynent Service was
fully occupied in taking care of her child.

There was no evidence that she had nade any
effort to procure work, other than to “watch
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the ads.” M. Feaster, whose enployer
contended that he had voluntarily quit his
job, admtted that he [was] laid off because
of the cold weather. The enpl oyer sent him
word that if he didn't report “for work
tonorrow he wasn’t going to have any nore
wor k”, but he did not report until about four
nonths later, a nonth after he filed his
claim Ms. Merbaugh was enployed as a
nmessenger. She resigned her job to get
married. Under a rule of the Conpanyl|,]
marri ed wonmen were not enpl oyed as nessengers.
She applied for a transfer to another
departnent, but there was no vacancy. She
admtted that since her marriage she had not
applied for work el sewhere.

Since there was evidence to support the
Board’ s findings and no suggestion of fraud,
the court erred in attenpting to substitute
its judgnment for that of the Board.

Poorbaugh, 195 M. at 199-200. Again, we do not find these
ci rcunst ances anal ogous to the present case. Here, the evidence
supports the finding that Babendrei er was |laid off when Iive racing
ended at Laurel Park, that she had not been offered a guaranteed
enpl oynment opportunity at Pimico, and that she was actively
seeki ng worKk.

Appel lants direct us to GTE Products Corp. v. Unemployment
Compensation Bd. of Review, 141 Pa. Commw. 628, 596 A 2d 1172 (Pa.
Commw. Ct. 1991), in which a claimnt for unenpl oynent benefits
wor ked for an enpl oyer who ceased production for a summer shut down,
| asting approximately one nonth. GTE, 596 A 2d at 1172-73. The
enpl oyer encouraged its enployees to take their vacation tine
during the shutdown period, but posted a sign-up sheet for

enpl oyees interested in working during the shutdown. 1d. at 1173.
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| f an enpl oyee was avail able for work during the shutdown period,
t he enpl oyer woul d approve a request for vacation tinme during the
remai ning portion of the year. Id. Unlike, Babendreier, however,
the claimant, who had previously used her vacation tinme, did not
make hersel f avail abl e for guarant eed work wi th her enpl oyer during
t he shut down peri od.

In re Beatty, 286 N C. 226, 210 S.E.2d 193 (1974), cited by
the Board, however, is instructive. I n Beatty, 126 |ongshorenen
were deenmed ineligible for unenploynent benefits based upon a
provision in their collective bargai ni ng agreenent, which required
the | ongshorenen to report to work between 6:00 a.m and 7:30 a. m,
and if no work was avail able by 8:15 a.m, they could go to a part-
time job. That agreenent also provided supplenental benefits to
those enpl oyees who were uni on nmenbers and sought enpl oynent, but
who were unable to obtain a part-tinme job. The Suprene Court of
North Carolina affirmed the decision of the Enploynent Security
Comm ssion that the claimants were not available for work because
the reporting requirenment effectively took the cl ai mants out of the
j ob mar ket .

In this case, Babendreier, like the |ongshorenen, would have
effectively renoved herself fromthe | abor nmarket by reporting to
Pimico each day. Wat di stingui shes Beatty fromthis case is that
the agreenent entered into by the |ongshoreman required themto

report to work each day to be eligible for supplenmental incone
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benefits available to union nmenbers who were unable to work part-
time jobs. Babendreier, on the other hand, was not required by
contract to report daily to Pimico, received no conpensation for
reporting to Pimico, and was not guaranteed any work there.

The Board affirnmed its hearing examner’s finding that
Babendrei er was | aid off fromher enpl oynent at Laurel Park because
of the nature of the enployer’s business and not because of
m sconduct, and that she was “avail abl e for work” pursuant to LE 8§
8-903(a)(1)(ii), despite refusing to conmute sixty mlesto Pinlico
and await a non-guaranteed work assignnment. Had she spent many
hours conmuting to and waiting at Pimico for a non-guaranteed work
assi gnment, she would have been “unavail able” to other potential
enpl oyers. W conclude that the Board s decision is supported by
substantial evidence and is not wong as a matter of |aw e
therefore affirm the Board s decision granting Babendreier
unenpl oyrment benefits.

JUDGMENT AFFIRMED.

COST TO BE PAID BY APPELLANTS.



