Karen M _Lawhorne et vir. v. Enplovyers | nsurance Conpany of \Wausau,
No. 78, Septenber Term 1995.

[Interpl eader - Interest - Liability insurer initiated interpleader
between bodily injury claimants wthout depositing net policy
limts. Rule 2-221 does not require deposit of fund until ordered
by court. Held: Interest not payable on anmount of fund while held

by insurer frominterpleader institution to deposit wth court.]



Circuit Court for Anne Arundel
County Case #3109960/ C-92-11520

IN THE COURT OF APPEALS OF MARYLAND

No. 78

Septenber Term 1995

KAREN M LAVHORNE et vir.

EMPLOYERS | NSURANCE COMPANY
OF WAUSAU

wur phy, C.J.
El dri dge
Rodowsky
Chasanow
Kar wacki
Bel |

Raker,

JJ.

Opi ni on by Rodowsky, J.

Filed: August 2, 1996



Presented here is an interpleader action brought by an
autonobile liability insurer faced with nmultiple clains against an
insured that exceeded the limts of the insured's coverage. The
issue is whether the claimants are entitled to interest on
$849, 680. 16 for the period of nore than two years that el apsed from
the filing of the interpleader action to the paynent of that sum
into court, a delay principally caused by the bankruptcy of the
insured. The circuit court would not order prejudgnent interest,
and the Court of Special Appeals affirmed in an unreported opinion
by a divided panel. W granted the claimnts' petition for
certiorari in order to consider this issue.

The insurer and original plaintiff in interpleader is the
respondent, Enployers I nsurance Conpany of Wausau (Enpl oyers). The
aut onobi | e acci dent underlying the interpl eader action occurred on
Novenber 27, 1984. For a period enconpassi ng that date Enpl oyers
had issued a business autonobile policy to Beltran Corporation
(Beltran) of Acton, Mssachusetts and to its subsidiaries,
i ncludi ng Acton Foodservices Corporation (Acton), as additiona
named insureds. The accident occurred in Cecil County, Maryland
when a tractor trailer truck, operated on behalf of Acton by its
enpl oyee, Louis Wallace Powell (Powell), pulled into the roadway of
U.S. Route 301 at its then foggy intersection with Route 299. A
pi ckup truck, towing a horse trailer with two horses and proceedi ng
on U S. Route 301, crashed into the tractor trailer. Petitioner

Karen M Lawhorne, then wife of petitioner Darrell F. Lawhorne, was
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a passenger in the pickup truck. Ms. Lawhorne suffered totally
disabling injuries as a result of the accident.! Two other persons
in the pickup truck suffered bodily injuries in the accident, the
operator, Kelley Ann Corrigan, and her nother, Mary Anna Corri gan.
The Lawhornes sued Acton and Powell in Decenber 1985 in the
Circuit Court for Anne Arundel County. Enpl oyers undert ook
def ense. Unknown to the Lawhornes and to Enployers, Acton had
filed a petition for bankruptcy in Massachusetts in June 1985.
The record is unclear as to whether Acton was the subject of
one, or nore than one, bankruptcy proceeding and, if nore than one,
precisely when any earlier proceeding termnated and any |ater
proceedi ng commenced. It is clear, however, that on or about April
17, 1986, Beltran and various of its subsidiaries filed petitions
under the Bankruptcy Code which were consolidated in the District
of Massachusetts and that the consolidated proceedings included
Act on. There is also an evidentiary conflict over the earliest
date as of which Enployers was on notice that Acton was in

bankr upt cy. | mpreci sion and conflicts on these aspects of the

W& were advised at oral argunment that Ms. Lawhorne died
after the parties' briefs were filed in this Court. Although we
find no indication that a person has been substituted for Ms.
Lawhorne as a party, see Maryland Rules 8-401(b) and 2-241, M.
Lawhorne, one of the petitioners, has standing in his ow right, as
an original defendant in the interpleader action, to pursue the
appeal .

In this opinion we shall refer to the applicants for reviewin
this Court, as "the petitioners" or "the Lawhornes."
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matter before us are immaterial, in view of our ground of deci sion,
expl ai ned bel ow.

Enpl oyers filed the subject interpleader in the Grcuit Court
for Anne Arundel County on April 27, 1987. It naned as defendants
Enpl oyers' insureds, the bodily injury claimants, and property
damage cl aimants, including a subrogated insurer. The conplaint
all eged that Enployers "will pay into the registry of this Court
t he sum of $1, 000, 000. 00, less credit for paynments heretofore nmade

The relief requested by the conplaint included a court order
"directing and authorizing [Enployers] to deposit with the derk of
this Court the sum of $1,000,000, less credit for anounts
previously paid ... and, upon such paynent, [discharging Enpl oyers]
fromany and all further obligations under the terns of its policy
of insurance."? Enployers requested that the defendants be ordered
to "interplead and settle anong thenselves their rights and cl ai ns"
to the anount payable under the liability policy, and that the
def endants be enjoined from instituting or further prosecuting
actions arising out of the accident.

Answering the conplaint for interpleader in June 1987, the

Lawhornes raised no objection to the use of interpleader and

2Part IV.A 2 of the Enployers policy in part states: "Qur
paynent of the LIABILITY INSURANCE |imt ends our duty to defend or
settle.” This aspect of interpleader actions filed by liability
insurers is not involved in the issue before us, and we intinmate no
opi nion thereon. Some of the legal problens involved in
i nterpleaders brought by liability insurers are discussed in
Morris, The Use of an Interpleader Action to Resolve Miltiple
Clainms from One Accident, 51 Ins. Council J. 99 (Jan. 1984).
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requested that the "appropriate sum be paid into court and
invested in an interest-bearing account(s). Enmpl oyers did not
deposit the balance of the liability coverage with the court, and
no party at that tinme sought a court order requiring the deposit.
Al nost two years later, on May 30, 1989, the Lawhornes noved
for an order directing Enployers to deposit the balance of the
policy limts in court. By an order of June 29, 1989, the circuit
court directed Enployers to deposit that balance, nanely,
$849, 680. 16. During the pendency of the interpl eader Enployers had
settled the property danmage clai ns and had advanced $81, 324. 31 for
the care of Ms. Lawhorne. The order directing deposit of the
bal ance further directed the court clerk to make a distribution of
t hat balance to the bodily injury claimants in specified anounts
upon whi ch they obviously had agreed. Enployers paid the bal ance
into court on the day i mediately foll owi ng passage of the order to
deposit. The Lawhornes and their counsel received $712, 180. 16.
During the period between the filing of the interpleader and
the deposit of the funds, the parties to the interpleader, and
others, were occupied in efforts to settle the tort clains. These
settl ement negotiations involved the trustee in bankruptcy of Acton
because, as expl ai ned bel ow, the anount avail able under a policy of
l[Tability insurance issued to a debtor against whomtort clains are
asserted is an asset of the debtor's bankruptcy estate. Further,
i nasnmuch as Enpl oyers was willing to pay policy limts, Enployers

advi sed the Lawhornes to negotiate with Acton's excess liability



-5-
carrier, Mssion Insurance Conpany (M ssion), a California-based
i nsurer. In late 1986 or early 1987 Mssion was placed in
liquidation in California. Consequent |y, the settlenent
negoti ati ons expanded beyond the parties to the interpl eader action
and Acton's trustee in bankruptcy to include the I|iquidator of
M ssion and the Massachusetts | nsurance |Insolvency Fund (MIF).

The I engthy negotiations led to a structured settl enent under
whi ch Enpl oyers' contribution was to be an annuity for Ms. Lawhorne
purchased from an affiliate of Enployers. Wen the settl enent
agreenent was circul ated for signature, however, the Acton trustee
concl uded, after analyzing clains and assets of the bankruptcy
estate, that Acton could not fund its portion of the settlenent.
In addition, MIF advised that it did not provide the |evel of
coverage that had been anticipated. The |ong awaited settlenent
fell through

The Lawhornes then concentrated their efforts on lifting the
bankruptcy stay. It was lifted by the Bankruptcy Court on May 15,
1989. There followed in this interpleader action the Lawhornes
motion for an order directing the deposit of funds, described
above, and a counterclaimby the Lawhornes seeking interest on the
net of the liability policy limts. That counterclai mwas deci ded
favorably to Enployers on its notion for summary judgnment. That
interest issue, however, was not resolved until My 1994, for

reasons that are not relevant to the instant matter.
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Petitioners contend that prejudgnent interest is awardable in
this case under: (1) the |aw governing interpleader actions; (2)
Maryl and Code (1974, 1995 Repl. Vol.), 8 11-301 of the Courts and
Judi cial Proceedings Article (CJ); and (3) the law governing
constructive trusts.

I

Petitioners give the follow ng explanation of their first
theory for prejudgnent interest:

"The requested award does not derive fromthe nere act of

filing the interpleader action. Nor do the Lawhornes

seek an award of interest based on an obligation to pay

interest, such as that created by a note or a |oan.

Rather it is sinmply bedrock logic that leads to the

conclusion that the stakeholder should pay interest,

where it would be inequitable not to make it do so."
Appel lants' Brief at 14. In support of this position petitioners
cite decisions from federal courts. Anal ysis of petitioners
argunent begins with sone background on interpleader in Mryl and
and in federal practice.

Chi ef Judge Mirphy, witing for this Court in Farners &
Mechani cs Nat'l| Bank v. Wl ser, 316 MI. 366, 558 A 2d 1208 (1989),
reviewed the evolution of nodern interpleader. It "is derived from
t he chancery practices of the eighteenth and nineteenth centuries

ld. at 372, 558 A 2d at 1211. During the nineteenth
century, due to the work by Professor Poneroy, courts rather

rigidly considered that there were four requirenents for a strict

bill of interpleader. 1d. at 373, 558 A .2d at 1211. |In addition
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to a res clained by two or nore parties that was held by a
st akehol der who had no interest in the res nor any independent
l[tability to the claimants, "Ta]ll [the claimnts] adverse titles
or clains nust be dependent, or be derived from[a common] source.”
ld. (quoting 4 J. Poneroy, Equity Jurisprudence 8 1322, at 906 (5th
ed. 1941)). In Farners & Mechanics Nat'l Bank, we further expl ained
how "[t]he viability of the classic interpleader requirenents was
further eroded" by Fed. R Gv. P. 22 governing interpleaders. 316
Mi. at 375, 558 A . 2d at 1212. That federal rule in part provides
that "[i]t is not ground for objection to the joinder that the
clainms of the several claimants or the titles on which their clains
depend do not have a common origin or are not identical but are
adverse to and i ndependent of one another ...." Fed. R Cv. P
22. We then pointed out that, in 1961 when this Court adopted
former Subtitle BU, "Interpleader," of the Miryland Rules of
Procedure dealing with Special Proceedings, the "rules established
a procedure for interpleader which was closely anal ogous to the
federal practice, drawi ng upon both the federal rule's | anguage and
t he case | aw which arose fromit." 316 Md. at 379-80, 558 A 2d at
1214. Interpleader in Maryland courts is now governed by Maryl and
Rul e 2-221.

Rule 2-221(a) in part provides that "[a]n action for
interpleader or in the nature of interpleader may be brought

agai nst two or nore adverse claimants who claimor may claimto be
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entitled to property.” An interpleader conplaint "shall specify
the nature and value of the property and may be acconpani ed by
paynent or tender into court of the property."” Id. "After the
def endants have had an opportunity to answer the conplaint and
oppose the request for interpleader,"” the court is to schedule a
heari ng. Rul e 2-221(Db). Following the hearing the court is
authorized to enter an order with a variety of provisions, anpbng
which is one directing

"the original plaintiff (the party bringing the

i nterpl eader action) to deposit the property or the val ue

of the property into court to abide the judgnment of the

court or to file a bond with such surety as the court

deens proper, conditioned upon conpliance by the
plaintiff wwth the future order or judgnent of the court

Wth respect to the property[.]"

Rul e 2-221(b)(3).

There is authority fromnineteenth century chancery practice
under which the plaintiff in interpleader "nust bring the noney or
thing claimed into Court, so that he cannot be benefitted by the
del ay of paynent, which may result fromthe filing of his bill."
At ki nson v. Manks & Holroyd, 1 Cow. 691, 704 (N Y. 1823), an appeal
from the Court of Chancery. Maryl and Rule 2-221 changes that
practice. Enployers was not required to deposit the net avail able
i nsurance until ordered to do so by the court.

Neither Md. Rule 2-221 nor Fed. R Civ. P. 22 requires that

the res be deposited wupon institution of a conplaint for

i nt er pl eader. On the other hand, one of the conditions for the
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conferral of jurisdiction on United States District Courts under
the Federal Interpleader Act is that the plaintiff have deposited
the noney or property in the registry of the court, or have given
bond. 28 U.S.C. 8§ 1335(a)(2).® Commentators on federal practice
have pointed out that, as a result of this difference "it nmay be to
t he advantage of the stakeholder to bring suit under Rule 22(1)
7 C. Wight, A Mller & M Kane, Federal Practice and
Procedure 8§ 1703, at 499 (2d ed. 1986). Because of this
difference, "it is possible that the stakehol der could have the use
of all or part of the disputed fund or property for a | onger period
of time if he proceeds under Rule 22(1) rather than the statute.”
(e
By way of further background, we note that the type of
i nterpl eader presented here differs fromstrict nineteenth century

interpleader in that the adverse clains do not rest on a common

Two of the mmjor differences between rule and statutory
interpleader in the federal courts are in the areas of subject
matter and in personamjurisdiction. Subject matter jurisdiction
inrule interpleader cases is based on the general federal question
and diversity of citizenship grants of jurisdiction. Statutory
interpleader requires only a stake of $500 and diversity of
citizenship between two or nore of the adverse claimants. Further,
personal jurisdiction in a rule interpleader case is circunscribed
by the territorial limts in Fed. R Cv. P. 4, while nationw de
service of process is available in statutory interpleader. See 7
C. Wight, A Mller & M Kane, Federal Practice and Procedure
§ 1703 (2d ed. 1986).

4'The provision for paynent into the registry of the court has
been included in each of the [federal] interpleader acts since 1917
Cee 3A J. Moore, Moore's Federal Practice § 22.10, at 22-91 (2d
ed. 1995).
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title. The classical nodel may be illustrated by the life insurer
which initiates an interpl eader over the death benefits payable on
the death of the insured, namng as defendants the originally
designated beneficiary and one designated in a change of
beneficiary that the original beneficiary challenges. In the
illustration, the clains are mutually exclusive, so that if the
i nsurer pays the wong claimant, it may be required to pay the sane
obligation tw ce.

Justification for the type of interpleader wutilized by
Enpl oyers in the instant matter is explained by Hazard & Moskovi t z,
An Historical and Critical Analysis of Interpleader, 52 Cal. L.
Rev. 706 (1964). The authors state:

"A nore conplicated but nodernly nore inportant type of

case is where a liability insurance carrier is confronted

with clainms against its insured that exceed the limts of

the policy. In this type of case, the m ddl eman does not

face the risk of paying twice, for he is acquitted upon

paynment. There is a risk, however, that the nenbers of

the group may be treated di sproportionately, for if the

first to cone forward is fully served, there may be

nothing left for the tail-enders. It is unfair that a

group simlarly situated be treated dissimlarly, and
especially that preference anong them be shown to the

hoggi sh. There is still nore at stake in the typica
case of the liability policy, for the clains in such a
si tuation, bei ng per sonal injury cl ai s, are

indetermnate in anmount in advance of settlenment or
adj udi cation. Because settling one share cuts down the
pi e avail abl e for another, the settlenment process easily
br eaks down into a circul ar i nt er dependency.
I nterpleader invites supervision of settlenent, and
enhances the possibility that trials nmay be avoided to
fix the shares.”

ld. at 759 (footnotes omtted).
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This type of interpleader has been described as involving
"pie-slicing" adversity. Note, Can Statutory Interpleader Be Used
As A Renedy By the Tortfeasor In Mass Tort Litigation?, 90 D ck. L.
Rev. 439, 445 (1985).° The Court of Special Appeals has recognized
the use of pie-slicing interpleader by an officers and directors
[tability insurer that was faced with a nunber of suits against its
i nsureds follow ng the coll apse of a savings and | oan associ ati on.
See Faul kner v. Anmerican Casualty Co., 85 MiI. App. 595, 619-25, 584
A 2d 734, 746-48, cert. denied, 323 Md. 1, 590 A 2d 158 (1991).

| nasmuch as pie-slicing interpleader is recognized, not to
protect the insurer fromdouble liability on the sane claim but to
attenpt to avoid a multiplicity of suits, the question arises
whet her pie-slicing interpleader nmay be invoked by a liability
insurer in a state that does not recognize direct actions by tort
claimants against the tortfeasor's liability insurer. That question
was answered for the federal courts by State FarmFire & Casualty

Co. v. Tashire, 386 U S 523, 87 S. C. 1199, 18 L. Ed. 2d 270

One federal court rejected the argunent that pie-slicing
i nterpleader would not l|ie because the claimants did not have
adverse clains to each other, by observing as foll ows:

"It mght, by the sanme reasoning, be said that 100
persons adrift in the ocean with but one small 1|ifeboat
in sight were not adverse to each other. W fear,
however, that the concept of non-adversity woul d dw ndl e
in direct proportion to the nunber of sw mers reaching
t he boat."

Comercial Union Ins. Co. v. Adanms, 231 F. Supp. 860, 863 (S.D
I nd. 1964).
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(1967). State Farm had coverage of $20,000 per occurrence on a
pi ckup truck that had collided in California wwth a G eyhound bus,
resulting in the deaths of two persons and bodily injuries to
thirty-five persons in addition to the operator of the truck. The
insurer filed in Oregon under the federal interpleader statute.
The United States Court of Appeals vacated an injunction issued by
the trial court because Oregon did not permt direct actions
agai nst insurance conpanies until judgnents were obtai ned agai nst
the insureds. 1d. at 528, 87 S. C. at 1202. The Suprene Court
reversed, holding that, under the |anguage of the statute in effect
since 1948, interpleader would lie "where adverse claimnts 'may
claim benefits as well as where they 'are claimng them" 1|d. at
532, 87 S. C. at 1204.

Maryland, |ike Oregon, is not a direct action state.
Washi ngton Metropolitan Area Transit Auth. v. Queen, 324 M. 326,
331, 597 A 2d 423, 425 (1991). |Indeed, since Chapter 204 of the
Acts of 1924, the Maryl and I nsurance Code has provi ded that

"if an execution upon any final judgnent against the

assured is returned unsatisfied ... in an action brought
by the injured ... then an action may be nmaintai ned by
the injured ... against the insurer under the terns of

the policy for the anmpbunt of any judgnent recovered in

such action, not exceeding the anount of the policy ...."
Md. Code (1957, 1994 Repl. Vol.), Art. 48A, 8 481. The statute has
been interpreted to permt a direct action "[o]nce there is a
verdict or judgnment in the tort action."” Queen, 324 Ml. at 332,

597 A 2d at 426; see Allstate Ins. Co. v. Atwood, 319 MI. 247, 257,
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572 A 2d 154, 159 (1990). See also Bass v. Standard Accident Ins.
Co., 70 F.2d 86, 87-88 (4th Cir. 1934).

Further, Mi. Rule 2-221, like 28 U S.C. § 1335 (but unlike the
text of Fed. R CGv. P. 22(1)), permts interpleader against
"adverse claimants who claim or may claim to be entitled to
property."” This inclusion of the "may clainm |anguage in Rule
2-221 produces the result approved in State Farmv. Tashire, supra.
Interpleader in Maryland includes pie-slicing adversity between
claimants for personal injury damages.

The foregoing analysis highlights the inconsistency between
petitioners' claim for prejudgnment interest and the Maryland | aw
governing the award of prejudgnent interest. A claimagainst the
tortfeasor's i nsurer would not even be recognized prior to judgnent
and outside of interpleader, because of the direct action bar. In
addition, the claim of one claimant may be contingent as to
liability, if another claimnt, seeking an increase in that
claimant's share of the pie, denonstrates that the stakehol der's
insured is not liable to the first clainmnt. Most i nportant,
where, as here, the adverse clains are based on personal injuries,
the clainms are unliquidated. Maryl and | aw does not recognize
prejudgnent interest on tort clains for personal injuries, and it
is not assessed at the tinme the clains are |iquidated by judgnent.

In Taylor v. Whby, 271 M. 101, 314 A 2d 100 (1974), we

recogni zed "that the usual tort rule in regard to unliquidated
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clainms for damages [is] that interest runs fromthe tinme of the
verdict." Id. at 113, 314 A 2d at 106. Taylor was an action by a
real estate broker who successfully clained tortious interference
with his listing contract, and the tort danmages included the anount
of lost comm ssion on which the trial court allowed prejudgnent
interest. Because the "claimwas unliquidated and not reasonably
ascertainable until the verdict," this Court applied the usual tort
rule and reversed the award of prejudgnent interest. 1d. See also
| .W Berman Properties v. Porter Bros., 276 Mi. 1, 16, 344 A 2d 65,
74-75 (1975) (recognizing general tort rule); 4 Restatenent
(Second) of Torts 8 913(2) (1979) ("Interest is not allowed upon an
anmount found due for bodily harm for enotional distress or for
injury to reputation, but the time that has el apsed between the
harm and the trial can be considered in determ ning the anmount of
damages."); 1 D. Dobbs, Law of Renedies 8 3.6(1), at 336 (2d ed.
1993) ("[T]he general rule ... apart from statute, [is that]
prejudgnment interest is not recoverable on clains that are neither
| iquidated as a dollar sumnor ascertainable by fixed standards.").
Pie-slicing interpleader, involving adverse personal injury
claimants, nmerely anticipates judgnents in favor of those clai mants
against the tortfeasor, and anticipates that clainmns on those
judgnments will then be asserted against the stakeholder. That is

not a basis for permtting the recovery in interpleader of a form
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of damages, i.e., prejudgnent interest, that the claimnts could
not recover at the conclusion of the underlying tort clains.
Further, absent a right, absolute or discretionary, to recover
prejudgnment interest on the underlying tort claim we are unable to
di scern any basis for the obligation, clainmed by the petitioners,
of the stakeholder to pay prejudgnent interest. | f the adverse

claimants to the insurance fund were unable to get service on Acton

or Powell, they would not even be able to reach the insurance fund
by an attachnent on original process. Bel cher v. Governnent
Empl oyees Ins. Co., 282 M. 718, 387 A 2d 770 (1978). By

initiating an interpleader over the fund, Enployers acknow edged
that it would pay the policy Ilimts, and that it would deposit the
fund when it was required to do so under MI. Rule 2-221, i.e., when
the court ordered the deposit to be nmade. Requiring the
stakehol der to pay interest on the policy limts for a period prior
to the court ordered deposit may, depending on the terns of the
policy, require the insurer to pay nore than it has promsed to pay
on behal f of the insured.

In Nationwde Muit. Ins. Co. v. Mabe, 342 N C. 482, 467 S.E. 2d
34 (1996), the claimants in a pie-slicing interpleader sought
prejudgnent interest, but the policy defined damages to include
prejudgnment interest awarded against the insured. 467 S. E. 2d at
38-39. The effect was that prejudgnent interest was subject to the

cap of the policy limts. ld. at 40. Alternatively, the court
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consi dered prejudgnent interest to be, independently of the
contract, a part of tort damages and subject to the policy limts.
| d.

In the policy that Enployers issued to Beltran and its
subsidiaries the rel evant prom se of Enployers is as foll ows:

"In addition to our limt of liability, we will pay for
the i nsured:

"5. Al interest accruing after the entry of the
judgnment in a suit we defend. Qur duty to pay interest

ends when we pay or tender our limt of liability."

I n other words, Enployers promses to pay post-judgnent interest in
excess of |imts, but only up to the date when the policy limts
are paid or tendered. The interest claimin the instant matter
seeks nore than the policy provides.

If the adverse claimants in this interpleader action had
pursued their clains against the tortfeasors to judgnent and then
brought an action agai nst Enpl oyers for the anmount of the judgnent
recovered in the tort action, the recovery agai nst Enpl oyers could
"not exceed[] the amount of the policy." Art. 48, § 481.
Consequently, it would also be inconsistent with § 481 for us to
requi re prejudgnent interest here.

We gl ean from petitioners' argunents the contention that the
entire unpaid bal ance of the policy limts should be considered as

a fund in gross, that liability on the insurer's part to pay the

fund is admtted by the filing of the interpleader, and that the
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fund in gross is a liquidated anount, so that interest in gross for
the period fromthe institution of the interpleader to the nmaking
of the deposit should be included in the deposit, to be thereafter
distributed in accordance with the shares determ ned in phase two
of the interpl eader proceeding.® This argunent by petitioners is
inconsistent with the analysis set forth above. It is also
i nconsistent wwth MI. Rule 2-221. Requiring interest fromthe date
of filing is the sane as treating the owners in gross as the owners
of the fund fromthe time the interpleader is instituted. Mryland
Rule 2-221 allows deferral of the deposit until the court has
determned that the case is an appropriate one for interpleader and
directs that the action proceed to phase two. There is no
assurance that, sinply because the stakeholder files an
i nterpl eader, the adverse claimants and the court wll agree that
the procedure is appropriate. 1In addition, petitioners' argunent
is contrary to one of the few liability insurance, pie-slicing
i nterpleader, bodily injury claimants' cases that considers
prejudgnent interest. In Canal Ins. Co. v. Pizer, 183 Ariz. 162,

901 P.2d 1192 (1995), the court rejected the "in gross" analysis

8Of course, once an interpleaded fund has been deposited,
"[t]he usual and general rule is that any interest on [it] follows
the principal and is to be allocated to those who are ultimately to
be the owners of that principal.” Wbb's Fabul ous Pharnmacies, Inc.
v. Beckwith, 449 U S. 155, 162, 101 S. C. 446, 451, 66 L. Ed. 2d
358, 365 (1980).
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because a court could find that the individual clainms, once
i qui dated, did not exhaust the policy limts.

The only decision disclosed by our research that directly
supports petitioners' position is First of Georgia Ins. Co. V.
Riggle, 540 So. 2d 766 (Ala. App. 1989). That court reasoned that,
"[o] nce the conpany pl edged to deposit the stake with the court and
di savowed any rights in the stake, the interest earned thereon
becane the property of the claimants.” Id. at 768. For all the
reasons heretofore set forth, we are not persuaded by that
anal ysi s.

Nor are we persuaded by the three federal cases cited to us by
petitioners. Two of themdo not involve liability insurers or pie-
slicing adversity. Anmoco Transport Co. v. Dietze, Inc., 582 F.
Supp. 804 (S.D.N. Y. 1984), involved the amount of $470,728.84 in
freight charges that the stakeholder had incurred in one nonth
Three groups of clainmants were joined. One group did not appear,
the second was a broker whose conm ssion was deducted from the
fund, and the balance was awarded to the third claimant, wth
prejudgnent interest on the principal anmount of the bond that the
st akehol der had filed under 28 U S.C 8§ 1335. 582 F. Supp. at 805.
Celfgren v. Republic Nat'l Life Ins. Co., 680 F.2d 79 (9th Cr.
1982), involved the sumof $30,000 in death benefits under a union
wel fare fund in a Rule 22(1), federal question, interpleader.

Prejudgnent interest was awarded. Neither of these cases involved
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underlying tort clainms for personal injuries. W do not have
before us the question of whether, under Maryland i nterpleader
practice, a liquidated claim that could support prejudgnent
i nterest when asserted independently by the claimnt, continues to
bear that characteristic when the claim is joined in an
i nt er pl eader proceeding.

The third case relied upon by petitioners is Unigard Mut. Ins.
Co. v. Abbott, 732 F.2d 1414 (9th Cr. 1984). Primary and excess
liability insurers deposited the limts of their conprehensive
general liability policies with the court when they brought an
i nterpleader action under the federal statute. ld. at 1416.
Because of the facts surrounding the accident, the clainmants
successfully contended that the autonobile liability policies
i ssued by the sane insurers to the sane insured al so covered the
occurrence so that there was avail able to the claimants doubl e the
amount of insurance deposited. ld. at 1418. There was al so
evidence that, at the tinme of the institution of the interpleader,
the insurers were aware of the possibility of additional coverage
under the autonobile policy. 1d. Wen the claimants raised the
possibility of additional coverage under the autonobile policy, the
court ordered the insurers to post a bond in the amount of the
autonobile policy limts. 1d. at 1416. After trial the court also
awarded interest in an anmount equal to the anount earned in

interest on the deposit of the conprehensive liability policy
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limts. 1d. at 1418. The court reasoned that the insurers were
obligated by 28 U S.C. 8 1335 to post a bond or deposit when the
i nterpleader was instituted, id., and the relief granted seens to
have been a renedy for that violation. In any event, under M.
Rul e 2-221 there is no simlar requirenent for deposit or bond when
the interpleader is filed.

Accordingly, petitioners' claimfor prejudgnent interest cannot
be founded on the Maryl and | aw of interpleader.

[

The Ceneral Assenbly has responded to the problemof delay in
the paynment of autonobile liability clains by CJ 8§ 11-301 under
which the court nay assess prejudgnent interest for unnecessary
delay.’” Petitioners assert that their clains were unnecessarily

del ayed, but the circuit court concluded that the petitioners'

‘C) 8 11-301 reads:

"(a) Defendant causing unnecessary delay. -- In an
action for bodily injury arising fromthe operation of a
nmotor vehicle in which a noney judgnent is entered in
favor of the plaintiff, the court nmay assess interest
agai nst the defendant at the rate of not nore than 10
percent per annum on the anmount of the judgnent from a
time not earlier than the tine the action was filed if it
finds that the defendant caused unnecessary delay in
having the action ready or set for trial.

"(b) Delay caused by defendant's i nsurer or counsel.
-- For the purposes of this section, a delay caused by
the defendant's insurer or counsel is deened an
unnecessary del ay caused by the defendant.™
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contention could not wthstand summary judgnent, and the Court of
Speci al Appeals agreed. W agree with the | ower courts.

Petitioners' contention faces the insuperable hurdle that
Act on's bankruptcy stayed the interpleader action. The Federa
Bankruptcy Code provides that the filing of a bankruptcy petition
"operates as a stay, applicable to all entities, of -- (3) any act
to obtain possession of property of the estate or of property from
the estate or to exercise control over property of the estate[.]"
11 U S.C 8 362(a)(3). Property of the bankruptcy estate includes
"all legal or equitable interests of the debtor in property as of
the comencenent of the case.” |d. 8 541(a)(1). Both the First
Circuit, where Acton's bankruptcy case was filed, and the Fourth
Circuit, hold that a liability insurance policy of a debtor/insured
and the policy proceeds are property of the debtor/insured's
bankruptcy estate. Tringali v. Hathaway Mach. Co., 796 F.2d 553,
560 (1st Cr. 1986); A.H Robins Co. v. Piccinin, 788 F.2d 994,
1001 (4th Gr.), cert. denied, 479 U S 876, 107 S. C. 251 (1986).
Accordi ngly, because Acton's bankruptcy petition predated Enployers'
filing of the interpleader action, Enployers could not have legally
paid the funds into the court, even if it had elected to do so,
W t hout an order fromthe bankruptcy court in Massachusetts lifting
the autonmatic stay.

In their answer to the interpleader conplaint petitioners

asked that Enployers be ordered either to pay the funds into the
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registry of the court or to place them with a trustee for
investnment in an interest bearing account(s). The automatic stay
renoved the court's power to order Enployers to do so. 11 U S C
8§ 362(a)(3). Petitioners' only recourse was to seek a lift of the
stay, see Tringali, 796 F.2d at 563, which they did sone six nonths
after the interpleader was instituted. Petitioners bore the burden
of proving cause for lifting the stay or that Acton did not have
equity in the proceeds and that the proceeds were not necessary to
Acton's effective reorganization. 11 U S. C 8§ 362(d).

After Acton's trustee opposed lifting of the stay, the
Lawhor nes agreed to postpone a hearing on their notion to |ift the
stay because settlenent negotiations were in progress. Although
t hose negotiations dragged on for nore than one and one-hal f years,
the attorney for the Lawhornes stated in a deposition that he was
unaware of any action taken by Enployers that "would constitute
less than best faith efforts to effectuate the contenplated
settlenent."

There was insufficient evidence of unreasonable delay on the
part of the stakehol der.

11

The renmaining contention is that Enployers was unjustly

enriched by the anobunt of interest earned on the net policy

proceeds in the period between commencenent of the interpleader and
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the deposit of the funds. Using the |abel, "constructive trust,"
petitioners seek a restitutionary renedy.

The argunent rests on a theory that there is a conversion, in
equity, of the ownership of the fund in gross i medi ately upon the
filing of the interpleader action. For the reasons stated in Part
|, we have held that that theory is not part of the Maryland | aw of
i nterpleader. Consequently, there has been no unjust enrichnent.

JUDGMENT OF THE COURT OF SPECI AL

APPEALS AFFI RVED. COSTS TO BE PAI D

BY THE PETI Tl ONERS.




