REPORTED

IN THE COURT OF SPECI AL APPEALS
OF MARYLAND

No. 2380

Septenber Term 2001

JACQUELI NE LEADROOT

PH LLI P C. LEADROOT

Davi s,
Kenney,
Kr auser

JJ.

Opi ni on by Krauser, J.

Fil ed: Novenber 6, 2002



Appel  ant, Jacqueline E. Leadroot, appeals from an order of
the Crcuit Court for Anne Arundel County, claimng that the
circuit court’s order constitutes an untinely and therefore
i mproper “revision” of the parties’ Qualified Donestic Relations
Order (QDRO . Her former husband, appellee Philip C Leadroot,
di sagr ees. He asserts that what appellant calls a revision was
only a “clarification” of their QORO therefore, he clains, it was
neither untimely nor inproper. But, while appellee requests that
we affirmthe circuit court’s “clarification” of the parties’ QDRO
he asks that we reverse the court’s denial of his request for
“credit for taxes [he] paid on the pension arrearage.”

After considering the parties’ conflicting clainms, we concl ude
that the circuit court’s order did “revise” the QDRO as appel | ant
contends. And because there was no evidence of fraud, m stake, or
irregularity, we further conclude that the circuit court’s bel ated
revision of that QDRO was i nproper and should be reversed. On the
ot her hand, we believe that the circuit court did not err in
requiring appell ee to pay appel |l ant the pension benefits, w thheld
by himsince his retirenent, without crediting himfor taxes paid
on those benefits.

BACKGROUND
On February 4, 1974, appellee, as a nenber of the Uniform

Secret Service, began contributing to the District of Colunbia



Police and Firemen's Retirenent Relief Fund (D.C Retirenent
Systen). Nineteen nonths |later, on COctober 25, 1975, the parties
married. During their nineteen-year nmarriage, the couple had three
chi | dren.

In 1978, appellee was transferred to Chicago to work for the
| Mm gration and Naturalization Service. To pay for the nove to
Chi cago, appel |l ee redeened the nonthly retirement contributions he
had made between 1974 and 1978, or as he put it, “cashed in” his
retirement for those years. Five years later, in 1983, he was
hired as a crimnal investigator.® H s new position enabled himto
participate in the Cvil Service Retirenment System

In 1991, the parties separated. On April 21, 1993, the
Circuit Court for Anne Arundel County granted them a judgnent of
absolute divorce, and that judgment incorporated a Qualified
Donestic Relations Order (“1993 QDRO). The 1993 QDRO awar ded

appel l ant “one-half (¥ of the marital property portion of each of

Def endant’ s nonthly [ pension benefit] paynents.” 1t then declared
the marital portion shall be a fraction of the
Def endant’s full nmonthly benefit, the nunerator of which
shal | be the nunber of nmont hs  of Def endant’ s

participation in the Plan fromthe date of the parties’
marriage (October 25, 1975) through and including
Novenber 18, 1991 and the denom nator of which shall be
the total nunber of nonths of Defendant’s participation
in the Plan.

The record does not provide any further information concerning this new
empl oyment .



The period of time conprising the nunmerator ends on Novenber 18,
1991, the term nation date agreed upon by the parties.

In 1995, appellant filed the QDROwW th the O fice of Personnel
Managenment (OPM, the federal governnent's human resources agency,
to ensure that she woul d recei ve her portion of the pension when it
was distributed. Four years |later, unknown to appellant, appellee
transferred his retirement funds back into the D.C. Retirenent
System and on Cctober 5, 1999, appellee repurchased, with his own
funds, the four years of governnment service? he had redeened during
the marriage. For the sum of $3,637.87, he “bought back” his
nmont hs of government service, fromFebruary 4, 1974 to February 11,
1978. By doing this, he significantly increased the total anount
of annual pension benefits he would receive from the D.C

Retirenment System?® The next nonth, appellee retired and began

2Section 5-704 of the District of Columbia Annotated Code provides:

(a) A nenber's service for the purposes of this
subchapter shall mean all police or fire service and
such mlitary and government service as i s authorized by
such sections prior to the date of separation upon which
title to annuity is based.

* * *

(e) (1) A member shall be allowed credit for government
service performed prior to appointment in any of the
departments nentioned in paragraph (1) of 8 5-701, if
such member deposits a sum equal to the entire amount,
including interest (if any), refunded to him for such
peri od of government service.

D.C. Code Ann. § 5-704 (2001).
3Section 5-712 of the District of Columbia Annotated Code provides:

[Alny other menber (other than a nmenber who is an
officer or member of the Metropolitan Police force or
(conti nued. . .)



col | ecting his pension.

When appel |l ant | earned appellee was retiring, she contacted
the OPMto check on the paynent of the pension’s benefits. It was
then that she | earned appellee had transferred his pension to the
D.C. Retirenent System  \Wen she contacted the D.C. Retirenent
System she was informed that the 1993 QDRO was not acceptable in
its present form To be accepted by that system she was advi sed,
the QDRO had to be separate fromthe parties’ judgnment of divorce.

To resolve that problem appellant filed a “Motion for Entry
of Judgnent and Qualified Donestic Relations Oder,” requesting
that the circuit court issue a separate QDRO. In that notion, she
al so requested, anong other things, an award of the retirenment
benefits appellee had withheld since his retirenent. On February
6, 2001, the parties filed a “Joint Mtion for Entry of Judgnent
and Qualified Donmestic Relations Oder,” seeking the issuance of a
separ ate QDRO.

Utimately, the circuit court issued a separate QDRO (2001
QRO but reserved ruling on the pension arrearage until a hearing

could be held. The new 2001 QDRO was not substantively different

5(...continued)
the Fire Department of the District of Colunbia who
first becomes such a nmember after the end of such 90-day
peri od) who conpl etes 20 years of police or fire service
may . . . voluntarily retire fromthe service and shall
be entitled to an annuity conmputed at the rate of 2 1/2%
of his average pay for each year of service;

D.C. Code Ann. § 5-712 (2001). In short, the formula to calculate an
enpl oyee's pension benefits is 2 1/2% X Years of Service X Average Pay. Id.
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fromthe original 1993 QDRO wWth respect to the conputation. The
2001 QDRO st ates:

The amount to be paid to the Alternate Payee shall be
one-half (¥ of the marital property portion of each of
the Enpl oyee’s [M. Leadroot’s] nonthly paynents. The
marital property portion shall be a fraction of the
Enpl oyee’s full nmonthly benefit, the nunerator of which
shall be the nunber of nonths of the Enployee’s
gualifying participation between October 25, 1975, and
Novenber 18, 1991, inclusive, and the denom nator of
which shall be the total nunber of nonths of the
Enpl oyee’ s qualifying participation.

(enphasi s added).

It did add the word “qualifying” to describe appellee’s
participation in the pension plan, but neither party clains that
the addition of that word changed the neaning of that paragraph.
In fact both sides concede in their briefs that no substantive
change in the QDRO occurred as a result of the re-issuance of the
@RO in 2001 as a separate docunent.* Moreover, appellee did not
request, at that tinme, any change in the |anguage of the QRO to
reflect his repurchase of the four years that he had “cashed in”
when he and appel | ant noved to Chicago.

Si x months | ater, however, appellee filed a notion to nodify
the QDRO cl ai mi ng that “the original divorce decree and QDRO had an

error as to the marital portion of the retirenent benefits which

4 Appell ee explained, in his brief, that a new QDRO was necessary because

the District of Columbia Governnent required a separate order, but “[t]he
substance of the order, however, was unchanged.” |In her reply brief, appell ant
agreed and further stated that “Appellee has conceded, as, indeed, the fact

compelled himto do, that the entry of the February, 2001, QDRO did not change
the substance of the 1993 Judgnent.”



are owi ng and due” to appellant. He expl ained that because the
parties had “received a conplete payout” of his benefits for “the
time period from Cctober 25, 1974 through 1978,” and because he
had, after the divorce, bought back those nonths, with his own
funds, so that he could retire early, that tine period should not
be included in the calculation of the marital portion of his
retirement benefits. The circuit court agreed.

After a hearing, the circuit court issued a Menorandum Qpi ni on
and Order holding that the redeened nont hs woul d not be included in
the calculation of the marital portion of appellee’ s pension
benefits because “there was a nmutual m stake by the parties in
their cal cul ations concerning the pension.” It then found that
“the marital percentage of the pension” was 53 percent and that
appel lant’s portion was 26.5 percent. The exclusion of that tine
period resulted in a 4.82 percent reduction in appellant’s share of
her forner husband’ s pension benefits, as she woul d ot herwi se have
recei ved 31.32 percent, and not 26.5 percent, of those benefits.
The circuit court further found that appellee owed appellant
pensi on paynents for the period from Decenber 1999 through My
2001. The circuit court cal cul ated the pension arrearage based on
a percentage of the gross nonthly retirenent paynent rather than
t he net anount as appellee requested. It explained that it did not
have sufficient information to grant appellee’ s request that the

anount of noni es owed appel | ant be reduced by the anmount of incone



tax appellee had paid on those nonies. It further observed that
appel | ee could “anmend his tax returns to recoup any overpaynents”
of federal and state taxes.

Chal lenging the circuit court’s authority to nodify a QDRO
ei ght years after its issuance, appellant filed a “Mdtion to Alter
or Amend Menorandum Qpinion and Oder”. In another notion,
appel | ee asked the court to reconsider its decision not to “reduce
nonies owed by [himto appellant] by any federal or state incone
tax paynents,” claimng that he had since | earned, contrary to what
the circuit court had stated in its opinion, that he could not
anend his returns to reflect these overpaynents.® Both notions
wer e deni ed and cross-appeal s foll owed.

I

On appeal, appellant restates the argunent she nade bel ow
She asserts that by excluding the redeenmed nonths from the
conmput ation of the marital portion of appellee’ s pension benefits,
the circuit court “revised” the parties’ QRO That revi sion,
according to appellant, violated Miryland Rule 2-535, which
provides in part:

(a) Generally.— On notion of any party filed within 30

days after entry of judgnment, the court nmy exercise

revi sory power and control over the judgnent and, if the

action was tried before the court, nay take any action

that it could have taken under Rule 2-534.
(b) Fraud, Mstake, Irregularity.— On notion of any party

5 1n making that request, appellee stated, “[t]hat in follow-up checking
it appears that an amended tax return cannot be filed because the taxes can only
be deducted in the year in which the payments are made.”
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filed at any tinme, the court may exerci se revisory power

and control over the judgnent in case of fraud, m stake,

or irregularity.

Because the “revision” occurred nore that thirty days after
entry of judgnment and because, according to appellant, it was not
supported by a finding of fraud, mstake, or irregularity, it was
the product of judicial error. Appellee does not disagree if in
fact the circuit court’s order “revised” the parties’ QDRO But he
insists that it did not. According to appellee, that order
“clarified” but did not “revise” the parties’ QDRO. This, however,
was not how he franmed the issue bel ow

In the circuit court, appellee noved not to “clarify” but to
“alter or amend” the parties’ QDRO, claimng that the “D vorce
Decree and the Qualified Donmestic Relations Oder both have an
error as to the marital portion of the retirenent benefits which
are owi ng and due” to appellant. The error he nmintai ned t here was
that the QDRO “has the wong begi nning date.” The nunerator of the
fraction used to conpute the marital property portion of appellee’s
pensi on benefits, he explained, should not include the nonths
redeenmed by him during the marriage and |ater repurchased, wth
non-marital funds, after the divorce. He therefore asked the
circuit court to anend the QDRO so that the nunmerator would not
i nclude those nonths. And that is what the circuit court did.

Declaring that “there was a nutual m stake by the parties in

their calculations concerning the pension,” the circuit court



f ound:

[T]he nonths redeemed by the parties nust not be

considered as part of the nunerator in the fraction but,

rather, the fornula shoul d be the nunber of nonths of the

enpl oyee’ s qualifying participation between February 11,

1978 and Novenber 18, 1991, a total of 165 nonths, as the

numer at or, and the denom nator being the total nunber of

nont hs of the enpl oyee’s qualifying participation, that

i's, 309 nonths, which include the redeened nonths.
Explaining why it was including the redeemed nonths in the
denom nator while renoving those nonths from the nunerator, the
circuit court stated that, “[a]lthough it appears to be sonmewhat
contradictory, it should be renenbered that after the divorce,
[ appel | ee] did repurchase the redeened nonths” and “that this tinme
nmust be part of the [appellee’ s] qualifying participation.” And it
added that to rule otherw se would grant appellant a “wnd fall.”

Regar dl ess of what appell ee chooses to call it, the circuit
court did in fact revise the fraction used to conmpute the narital
portion of appellee’s pension benefits. It did so to correct what
it believed to be “a nutual mstake by the parties.” A
clarification does not nodify; it illumnates. And the circuit
court, here, was engaged in nore than sinply illumnating the
fraction at issue; it significantly altered that fraction so that
it conformed with what the circuit court believed to be the
parties’ expectations.

Using the al nost identical fornmula approved by this Court in

Bangs v. Bangs, 59 Md. App. 350 (1984), the QDRO stated that “the

nunerator. . . shall be the nunber of nonths of the Enployee’'s

-0-



qual i fying participation between Cctober 25, 1975, and Novenber 18,
1991, inclusive, and the denomnator . . . shall be the tota
nunber of nonths of the enployee’ s qualifying participation.” In
ot her words, the nunerator was to include all of the nonths between
the date of the parties’ marriage and the term nation date agreed
on by the parties. No distinction was made between redeenmed and
unredeened nonths in conputing the marital portion of appellee’s
pensi on benefits in 1993, when the QDRO was first issued, or in
2001, when it was re-issued as a separate order, after appellee
repurchased his four years of service. Nor can we do SO now
W thout revising the parties’ QDRO. To now qualify a term which
was | eft unqualified both in 1993 and in 2001, plainly constitutes
a “revision.”

Moreover, even if the circuit court is correct that “when the
di vorce decree was entered in 1993,” appellant had no “expectation
that she would have been entitled to the nonths that had been
redeenmed during the nmarriage,” that is irrelevant. What is
relevant is that the parties agreed upon a fornula that did not
exclude such nonths if and when they were repurchased.
Furthernore, the decision to repurchase the redeened nonths was
entirely under appellee’s control. He presunmably knew the terns
of his retirement plan and that, at a tinme of his choosing, he
could for a nodest ampunt, $3,637.87, repurchase the four years of

service that he and his wife had redeened. The tine he chose was

-10-



after the date of the parties’ divorce. And he did so know ng t hat
t he | anguage of the QDRO did not exclude the redeened nonths from
t he nunerat or. Moreover, when the circuit court subtracted the
redeemed nonths from the nunmerator but left them in the
denom nator, it effectively ruled that the sane term —“qualifying
participation”— neant sonmething different in the denom nator than
it did in the nunerator, an interpretation that defies a basic
canon of contract interpretation: that the sane terns are to be
given the sane nmeaning in the sane docunent. See 17A C. J.S.,
Contracts 8 322 (1999).

Nor can we accept the circuit court’s conclusion that to

i nclude the redeened nonths in the nunerator would result in an

unjustifiable “wndfall” to appellant, who had neither antici pated
their inclusion nor participated in their repurchase. Appel | ee
repurchased four years of service. For the exiguous sum of

$3,637.87, he shall receive annually ten percent nmore in pension
benefits for the rest of his life. Gven the large return for such
a small investnent, we cannot but conclude that the repurchased
benefits were really the product of his four years of government
service, three of which were during the parties’ marriage, and not
the small sumhe paidtore-initiate those benefits. W agree with
appel l ant’ s assertion that, “clearly, the service tine, as opposed
to the amobunt of the contribution, is by far the npbst inportant

factor in determ ning the value of the benefits.” |In that |ight,

-11-



it is hard to viewtheir inclusion in the nunmerator as a w ndfal
to appel |l ant.

Nor does the fact that appell ee made the repurchase with his
own funds or that the increase in benefits occurred after the
parties’ divorce affect our conclusion. Not only was the sum he
paid for those benefits small but he could have avoi ded assum ng
the entire burden of the repurchase by sinply contacting appel |l ant
and suggesting to her that it would be in their nutual interest to
jointly repurchase the nonths of service. This he did not do,
presumably in the hope of not having to share the increase in
pensi on benefits with her. Moreover, this Court has repeatedly
held that there is nothing inappropriate about a fornmer spouse
“reap[ing] the benefit of a post-divorce increase in the val ue of
[a] pension.” Musick v. Musick, 144 M. App. 494, 503 (2002)
(citing Bangs, 59 Md. App. at 367). |Indeed, even if the inclusion
of the redeened nonths in the fornmula for conputing appellant’s
share of appellee’s pension would result in a “wndfall” to
appel | ant, that would not alter the result we reach today, as that
windfall is the product of a fornmula freely negoti ated and agreed
to by the parties.

And finally we note that to affirm the circuit court’s
excl usion of the redeened nonths in its calculation of the marital
property portion of appellee’s pension benefits my encourage

others in simlar situations to redeem part of their pension

-12-



benefits during their marriage, in anticipation of repurchasing
them after divorce and thereby placing them beyond the reach of
their former spouses. This would be particularly unfortunate in
i nstances where, as here, the pension benefits were |argely earned
during the marriage and then repurchased after the divorce for a
nom nal sum

Havi ng determ ned that the circuit court’s order did in fact
revise the parties QRO we now turn to the question whether
Maryl and Rule 2-535 would permt such a revision. As previously
noted, a notion to revise a judgnment nust be “filed within 30 days
after entry of judgnent.” M. Rule 2-535(a)(2002). That deadline
has of course |long since passed. Nonetheless, subsection (b) of
that Maryland Rule provides that “at any time, the court may
exercise revisory power and control over the judgnent in case of
fraud, mistake, or irregularity.”

But fraud, mstake or irregularity nust be established by
cl ear and convi nci ng evi dence. Tandra S. v. Tyrone W., 336 M.
303, 314 (1994). And they “are to be narrowy defined and strictly
applied.” Id. at 315 (citing Platt v. Platt, 302 M. 9, 13
(1984)). “The rationale behind strictly limting a court's
revisory power is that in today's highly litigious society, there
nmust be sonme point in tine when a judgnent becones final.” 1d. at
314.

W recently stressed how strictly that rule was to be applied

-13-



i N Thacker v. Hale, 2002 Md. App. LEXIS 143 (Md. Ct. Spec. App.
Sept. 5, 2002). |In that case, the circuit court entered a fina
judgnment granting the parties an absolute divorce. The judgnent
included a nonetary award, which permtted M. Thacker to
accel erate the balance of the award if her former spouse mssed a
paynment . Twel ve years later, after paynent deadlines had
repeat edly been i gnored, Ms. Thacker noved to accel erate the unpaid
bal ance of the award. The circuit court, however, found that such
a provision was not permtted by the Famly Law Article and
declared that it constituted an irregularity under Rule 2-535(b).
We di sagr eed.

Rejecting the circuit court’s finding of “irregularity,” we
hel d that the circuit court | acked the revisory power under Rule 2-
535(b) to strike the acceleration provision. Id. at *23. 1|n doing
so, we overrul ed McClayton v. McClayton, 68 Md. App. 615 (1986), to
the extent that it “stood for the proposition that the erroneous
i nclusion of an i nperm ssible termin the nonetary award provi si ons
of the divorce judgnent is an ‘irregularity .” Thacker, 2002 M.
App. LEXIS 143, *17. An irregularity, we pointed out, “usually
means irregul arity of process or procedure, and not an error, which
in the |l egal parlance generally connotes departure fromthe truth
or accuracy of which a defendant had notice and could have
chal | enged.” 1d. at *18.

W also rejected the contention that it was a “m stake” under

-14-



Rul e 2-535(b). Id. at *28. A “m stake” under Rule 2-535(b) is
“l'imted to a jurisdictional error, i.e. where the court has no
power to enter the judgnment.” Tandra S., 336 M. at 317. “The
typi cal kind of m stake occurs when a judgnment has been entered in
the absence of valid service of process; hence, the court never
obtai ns personal jurisdiction over a party.” I1d. at 317.
Nonet hel ess, in this case, the circuit court found that “there
was a nmutual mstake by the parties in their calculations
concerning the pension.” That is obviously not the kind of m stake
contenpl ated by Rule 2-535(b); it has virtually nothing to with
jurisdiction. Nei ther party has even questioned whether the
circuit court had personal and subject matter jurisdiction here,

whi ch of course it did. See MI. Code Ann., (1999 Repl. Vol.) 8

8-205 of the Fam Law Article (“(a). . . court my transfer
ownership of an interest in a pension . . . (b) The court shal

determine . . . the terms of the transfer of the interest in the
pension . . ..”"). The “mutual m stake” the circuit court found had

to do with what it believed was a m sunderstandi ng between the
parties as to which nmonths to include in calculating the marital
property portion of appellee's pension benefits; in short, it was
at nost a contractual not a jurisdictional m stake. W therefore
hold that the circuit court erred in revising the 2001 QDRO because

it lacked the authority to do so under Rule 2-535(Db).
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Cross-Appeal

Appel | ee contends that the circuit court erred when it failed
to give him credit for taxes paid on the pension arrearage.
Because the D.C. Retirenment Systemwoul d not accept the 1993 QDRO
appellee collected the entire nmonthly retirement benefit from
Decenber 1999 until My 2001, w thout forwarding any portion of
t hose paynents to appellant. He did, however, pay taxes each nonth
on the entire benefit received.

Nonet hel ess, the circuit court ordered himto pay the pension
benefit arrearage to appellant based upon a percentage of the
gross, not net, nonthly benefit. Because he cannot now recoup the
taxes he paid, he clains that it is unfair to require himto pay
appel | ant a percentage of each nonth’'s gross benefit. |In response,
appel l ant argues that “there was and is no evidence fromwhich the
trial judge could ascertain whether she woul d have paid as nuch in
i ncome taxes as did [appellee], had her court-ordered share of the
pensi on benefits been paid directly to her prior to June 2001.”

“On appeal, we nmust uphold the evidentiary concl usions of the
trial court unless clearly erroneous.” Strauss v. Strauss, 101 M.
App. 490, 508 (1994)(citing Md. Rule 8-131(c)). Here, the circuit
court found that it could not “determ ne federal and state incone
tax on nonies not received by the Plaintiff wthout nore
information as to the Plaintiff's finances, which has not been

provi ded.” It also noted that appellee could “anmend his tax
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returns to recoup any overpaynents.”

Now appel | ee contends, as he previously did below that he
cannot recoup those paynents by amending his tax returns. But it is
clear to us that the circuit court’s decision to base the
calculation of the arrearage on the gross and not net anount of
each nonthly pension paynment was the result of appellee’ s failure
to provide any factual basis for it to do otherw se. Its
observation that he could recoup the taxes paid on the gross anount
of each paynment was only that - an observation. Wen the circuit
court was informed by appellee that he could not recoup the taxes
paid, it did not alter its decision. |In choosing not to do so, it

did not err.

JUDGMENT AFFIRMED IN PART AND
VACATED IN PART; CASE REMANDED
TO THE CIRCUIT COURT FOR ANNE
ARUNDEL COUNTY FOR FURTHER
PROCEEDINGS CONSISTENT WITH
THIS OPINION. COSTS TO BE
PAID BY APPELLEE.
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