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The issues presented by this case arise out of a multi-year
di spute between Lawence E. Lerner, appellant (Lawence), and
Theodore N. Lerner, appellee (Theodore), no strangers to the
l[itigation process. Lawence and Theodore are brothers who, for
many years, were jointly engaged in the business of buying,
sel ling, devel oping, and managing real estate. Lerner
Cor poration, another appellee (Lerner Corporation or the
Corporation), a subchapter S corporation incorporated under the
|aws of the State of Maryland, was the primary business entity
t hrough which the brothers operat ed.

Lerner Corporation, a closely held corporation but not a
"cl ose corporation” within the meani ng of Maryl and corporation
| aw, was organized in 1965. It was authorized to issue ninety-
five shares of no-par common stock. Theodore acquired seventy
shares, and Lawrence acquired twenty-five shares. Theodore was
presi dent and one of three directors. Prior to Septenber 1983,
Law ence was secretary and a director.

The brothers' relationship deteriorated, and in Septenber
1983, Theodore caused Lawrence to be renoved as an officer and
director. Lawence sued Theodore, Theodore undertook to "freeze-
out" Lawrence as a stockhol der, and Lawence brought an action to
enjoin the freeze-out. The Court of Appeals affirnmed the trial

court's entry of a prelimnary injunction. See Lerner v. Lerner,

306 Md. 771 (1986). Prior to trial of that case, however, the

brothers entered into a settlenent agreenent dated QOctober 16,



1987 (Settlenment Agreenent or the Agreement). The Settl enent
Agreenent provided that (1) Theodore would renain the chief
operating officer of Lerner Corporation, (2) Lawence would no
| onger be involved actively in Lerner Corporation but would
continue to receive sharehol der distributions, and (3) Theodore
woul d have perm ssion to use the resources of Lerner Corporation
to benefit his other financial projects.

Di sputes arose with respect to inplenentation of the

Settlenment Agreenent. See, e.g., Lerner v. Lerner, No. 1914,

Sept enber Term 1993 (Maryl and Court of Special Appeals filed

Septenber 30, 1994) (unreported), and Lerner v. Lerner Corp., 122

Mi. App. 1 (1998). We see no need to repeat in this opinion the
matters decided in the prior appeals. This case once again
rai ses i ssues concerning the neaning and application of the
Settlenment Agreenent, as well as questions of corporate |aw
Facts

Appel l ant directs us to two paragraphs in the Settl enment
Agreenent as relevant to the issues presented. Paragraph 5
provides: "LEL [Lawence] shall continue as a sharehol der of
Lerner Corp. which itself shall continue with TNL [ Theodore] as a
sharehol der." Paragraph 10, in pertinent part, grants Law ence
the right to receive a proportionate annual distributive share of
i ncone plus a preenptive right to purchase a proportionate share

of any subsequent offering of Lerner Corporation's comobn stock.



Lerner Corporation sold stock in |ate 1995, but Law ence
el ected not to purchase additional shares. Al the shares were
purchased by Theodore, increasing Theodore's interest to 89.9%
and decreasing Lawence's interest to 10.1% In May 1998, Lerner
Cor poration again sold stock, at which time Law ence purchased
fourteen shares to maintain his proportionate interest.

Subsequent to that sale, Lerner Corporation gave Law ence
noti ce of a special shareholders neeting to be held on August 24,
1998. The purpose of the neeting was to consider a proposed
anendnent to the Corporation's charter. The effect of the
amendnent was to reclassify and convert each of the Corporation's
common shares into 1/68th of a share, a "reverse stock split,"”
whi ch woul d have the effect of reducing Lawence's interest to
| ess than one share. The anendnent provided that, in lieu of the
i ssuance of fractional shares, Lawence would be paid the fair
val ue of his stock. This would elimnate Lawence as a
shar ehol der and convert his interest to cash. The notice was
i ssued pursuant to authorization by the board of directors at a
meeting held on August 11, 1998.

On August 21, 1998, Lawence filed suit in the Grcuit Court
for Montgonmery County, seeking a declaratory judgnent, an
injunction to prevent the reverse stock split, or, if not
enj oi ned, rescission. The court issued a tenporary restraining
order to prevent adoption of the anmendnent, conditioned on
posting a $100, 000 bond. Lawence failed to post adequate
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security, and the anmendnent was adopted on August 26, 1998. On
January 4 through 6, 1999, the case proceeded to a non-jury trial
on appellant's claimfor rescission and declaratory relief. On
June 11, 1999, the circuit court rendered a decision, ruling in
favor of appell ees.

At trial, Lawence argued that the reverse stock split was
not perm ssible because Lerner Corporation failed to denonstrate
a legitimte business reason and because it violated the terns of
the Settlenment Agreenent. Appellees responded that there was a
| egiti mate business reason for the reverse stock split, there was
no fraud or unfairness, and it was not precluded by the
Settl ement Agreenent.

The circuit court ruled that the Settlenment Agreenent did
not address the issue of duration. The court thus inplied a
reasonable time for its duration, finding that the approxi mte
ten years, ten nonths tinme that had el apsed fromthe inception of
the Settlenent Agreenent to the reverse stock split was a
reasonable time. Second, the circuit court stated that the
Settlenment Agreenent did not contenplate the "continued
interference" by Lawence that was found to exist. Third, the
circuit court discussed the |egal standard to be applied to
judicial review of the reverse stock split and stated that, while
t he exact standard was unclear, it was either fraud, fairness, or
busi ness purpose. The court, after concluding there was no
evi dence to show fraud or unfairness, found there was a busi ness
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pur pose based on (1) the history of contentious litigation, (2)
the likelihood that it would continue, (3) the need to maintain
the subchapter S status of the Corporation that had been
threatened by Lawence's efforts, and (4) the need to maintain
adequat e cash reserves. Consequently, the court denied
resci ssion and held that the charter anmendnent was not in
violation of the Settlenent Agreenent and that appellees had not
breached their | egal duties.

| ssues Presented

Appel l ant frames the issues as foll ows:

1. Did the GCrcuit Court err in termnating the 1987
Settl enment Agreenent anong appell ant Law ence and
appel | ees Theodore and the Corporation by creating
and i nposing a termof el even years upon all of
Lawrence's contractual rights arising thereunder,
including, in particular, Lawence's right to
continue as a stockholder and to receive an annual
di stributive share of inconme?

2. Did the Crcuit Court err in holding that
Lawrence's actions lawfully justified and
supported the entry of a judicial decree
effectively termnating the 1987 Settl enent
Agr eenent ?

3. Did the Crcuit Court err in concluding that the
Corporation lawfully had adopted and coul d
i npl emrent a 1998 reverse stock split designed to
wholly elimnate Lawence's position as a mnority
st ockhol der ?
Motion to Take Judicial Notice
Appellant filed in this Court a notion to take judici al
notice, which we shall address prior to addressing the issues set

forth above. First, appellant asks this Court to take judicial
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notice of (1) an order awardi ng suppl enental judgnent dated
Cct ober 19, 1998, and (2) a notice of judgnent, entered Cctober
27, 1998, both by the Crcuit Court for Montgonmery County in

Lerner, et al. v. Lerner Corporation, et al., No. 77954 Cvil.

The orders relate to proceedings on renmand as the result of this

Court's unreported opinion in Lerner v. Lerner Corporation, No.

1914, Septenber Term 1994 (filed Septenber 30, 1994). Appell ant
suggests that notice is required to provide this Court with a
full chronol ogy of the dispute anong the parties. Second,
appel l ant asks us to take judicial notice of Lerner Corporation’s
offer to sell stock dated May 18, 1998. This docunent was not
admtted into evidence.

Maryl and Rul e 5-201 provides that a court may take judicial
notice of adjudicative facts. The rule further provides that
“[Jludicial notice may be taken at any stage of the proceedings.”
Md. Rule 5-201(f). As such, an appellate court nay take judici al

notice. See generally Joseph F. Mirphy, Mryland Evi dence

Handbook 8§ 1000, at 409 (3rd ed. 1999) (“an appellate court may
take judicial notice of a fact not judicially noted by the trial

judge”); 5 Lynn MLain, Maryland Evidence § 201.1 n.6, at 90

(1987 & Supp. 1995) (citing cases in which Maryland appell ate
courts have taken judicial notice).

The doctrine of judicial notice substitutes for formal proof
of a fact “when formal proof is clearly unnecessary to enhance

the accuracy of the fact-finding process.” Smth v. Hearst
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Corp., 48 Mi. App. 135, 136 (1981). A court may judicially note
facts that readily can be determ ned by exam nation of a source
whose accuracy cannot be reasonably questioned. M. Rule 5-
201(b). Included anong the categories of things of which
judicial notice may be taken are “facts relating to the ..
records of the court.” Smth, 48 M. App. at 136 n. 1. In
McCormck’s treatise on evidence, it is said to be “settled, of
course, that the courts, trial and appellate, take notice of
their own respective records in the present litigation, both as
to the matters occurring in the immediate trial, and in previous

trials or hearings.” McCorm ck on Evidence § 330, at 766 (2d ed.

1972), quoted with approval in Irby v. State, 66 Ml. App. 580,

586 (1986), cert. denied, 308 Md. 270 (1987).

Consequently, we take judicial notice of the order and
notice of judgnent entered by the Crcuit Court for Mntgonery

County in Lerner, et al. v. Lerner Corp., No. 77954 Cvil. W

decline, however, to take judicial notice of Lerner Corporation’s
offer to sell stock in that it is not a part of the record, and
its accuracy is subject to reasonabl e dispute and cannot be as

readily and accurately ascertai ned.



Di scussi on
1. Interpretation of Settlenment Agreenent

Appel  ant contends that the circuit court erred when it
i nposed an "el even-year ternf on the Settlenent Agreenent.

Appel  ant argues that the Settl enment Agreenent was | awful and
that, pursuant to paragraphs 5 and 10, appellant was entitled to
a distributive share for his lifetime or as |long as Lerner

Cor poration exists.

Appel | ees argue that the Agreenent is silent as to duration
and such a contract not otherwise termnable at wll is
enforceable for a reasonable tinme, and what constitutes a
reasonable tine is a fact question. Additionally, appellees
assert that the restriction in the Settlenment Agreenent
constitutes an unreasonable restraint on alienation, and because
appel lant is seeking rescission, equity can deny enforcenent of a
contract when it is unreasonable and enforcenment would work a
hardshi p. Appellant responds that a court's ability to inpose a
reasonabl e termwhen a contract is silent is limted to the
gquestion of when a party is to render performance. The question,
in that situation, is whether the other party is excused from
performance or entitled to relief for nonperformance. Appell ant
argues that the doctrine does not apply because appel | ant has
performed his obligations.

We agree with appellees. Qur discussion in Kiley v. First




Nat i onal Bank of Maryland, 102 Md. App. 317 (1994), cert. deni ed,

338 Md. 116, cert. denied, 516 U.S. 866 (1995), is instructive

her e:

Dependi ng upon the intention of the parties,
a contract, silent as to duration, may
contenpl at e perpetual performance,
performance for a reasonable tine, or
performance until the parties decide
otherwi se. But WIliston and the Restat enent
(Second) of Contracts agree that, unless
expressly provided, prom ses ordinarily are
not interpreted to require perpetual
performance. [1 Richard A Lord, WIIliston
on Contracts], 8 4:19, at 431 [(4th ed.
1990)]; Restatenent (Second) Contracts, § 33,
Comment d, at 94 [(1981)]. Wen courts are
required to interpret such inprecise
contracts, "sone period short of infinity" is
usual ly enforced. WIliston, 8§ 4:19, at 434.
"[ Al bsent a contrary intention being shown by
the circunstances, [courts will] interpret a
prom se which does not in ternms state the
time of perfornmance as intendi ng performnce
in or for a reasonable tine." 1d.

Simlarly, if a continuing performance was
antici pated, but no specific time provision
was stipulated in the contract, "the contract
contenpl ates performance for a reasonable
time," and is usually term nable at any tine
by either party. [1d., § 4:19 at 442,
Rest at enent (2d) Contracts, § 33.

102 Md. App. at 335-36; see also Gol dman, Skeen & WAl der v.

Cooper, Beckman & Tuerk, L.L.P., 122 M. App. 29, 46-47

(1998) ("I n absence of a specific provision, a reasonable duration

will be inplied.")(citing Evergreen Anusenent Corp. v. M| stead,

206 Md. 610, 617 (1955)).
The Settl enent Agreenent at issue did not address duration.

Consequently, as a matter of law, it was effective for a
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reasonable time. See Kiley, 102 Ml. App. at 336; see also 1

Richard A. Lord, WIliston on Contracts 8 4:19, at 429-48 (4th

ed. 1990) (hereinafter "WIIliston").
Appel l ant has referred us to cases in other jurisdictions
that are either factually inapposite or of little inport here.

We briefly distinguish those cases. In Gller v. Gller, 203

N.E. 2d 577, 586 (I1l1. 1964), a sharehol der agreenment between two
brot hers having equal interest in a close corporation did not
provide for a specific termnation date. The express purpose of

the agreenent was to provide financial support to the

stockhol ders’ imrediate famlies upon their death. 1d. at 580.
One of the shareholders died. 1d. Thereafter, the agreenent
was chal | enged and held to be enforceable. 1d. at 585-86.

Despite a clause in the agreenent stating that its terns “‘shal
be bi ndi ng upon and shall inure to the benefits of’ the |egal
representative, heirs and assigns of the parties,” the court
reasoned that the purpose of the agreenment was acconplished at
the death of the survivor of the parties. 1d. at 586. No such
express purpose exists in the Settlenent Agreenent in this case.

In dazer v. dazer, 374 F.2d 390, 404 (5th Cr. 1967),

cert. denied, 389 U S. 831 (1967), the court recognized that, in

stockhol der agreenents, the parties' intention with respect to
duration, if not expressly stated, nust be construed in |ight of
t he whol e agreenent and shoul d be given a practical construction,
|l ooking at it froma point in tinme prior to existence of the
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di spute (quoting Hornstein, Corporation Law and Practice 8§ 175,

at 209-10 (1959)). The court recogni zed that such agreenents may
be construed as revocable at will or as effective so long as the
parties live provided "they remain faithful, etc." Id. There,
the court held that the determnation with respect to the
agreenent’s duration was one for the jury, and the agreenent
coul d properly be construed by the jury to continue for a
reasonable tine, “possibly until the death or conplete retirenent
of one of the brothers.” Id. The court's holding, that the
gquestion of whether an agreenent is enforceable for a reasonable
tinme is a question of fact, does not advance appellant’s

ar gunent .

In WAsserman v. Rosengarden, 406 N E 2d 131 (1l1. App.

1980), a mnority sharehol der, who had been ousted as a corporate
of ficer, sued two fell ow sharehol ders and the corporation
seeki ng an accounting, corporate dissolution, and renuneration
for a period subsequent to his termnation. Id. at 714. The
shar ehol ders’ agreenent provided that the sharehol ders woul d
recei ve equal salaries and share equally in distributed profits
for so long as the parties renai ned sharehol ders or the
corporation remained in existence. Id. at 717. In Wassernan,

t he sharehol ders' agreenment provided a termlimting its
duration, whereas the Settlenent Agreenent in this case omts a
durational term Mreover, the court in Wasserman did not give
consideration to the interpretation or construction of the
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agreenent’s duration.

Simlarly, Conpton v. Paul K Harding Realty Co., 285 N E. 2d

574 (111. App. 1972), did not involve the issue of duration.
Rat her, the case stands for the proposition that an agreenent
wWithout a termnation date is not void on the ground of

vagueness. Id. at 579. Mainon v. Telman, 240 N. E.2d 652, 655

(rrr. 1968), held that a joint-venture agreenment wthout a
specified duration was termnable at will where the court could
not determ ne when the purpose of the agreenent woul d be

acconplished. Marcy v. Markiewi cz, 599 N E. 2d 1051 (IIl1. App.

1992), regarded a reciprocal right of first refusal with respect
to the sale of an apartnent building contained in a partnership
di ssolution agreenent. There, the court held the right did not
violate the rule against perpetuities, inasmuch as it was
personal to the holder of the right and his sons. 1d. at 1058.

Appel l ant further contends that the termlimt was inposed
in error because the trial court made no finding of anbiguity and
consi dered no evidence regarding the duration of the agreenent.
First, we note that appellant did testify regarding his
under standing of the duration of the agreenent. Contrary to
appellant’s inplicit assertion, the trial court was not required
to accept appellant’s testinony regarding his subjective
under st andi ng of the agreenent’s duration.

Second, and nore inportant, in the absence of an express
termlimt, a court nust first interpret the agreenent to
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determne if the agreenent unanbi guously omtted the termor if a
termwas present but ambi guous. W have already determ ned the
court was correct in determning the Settlenent Agreenent fel
into the first category. The process for supplying a m ssing
termis not the same as the process for making a factual
determ nation to clear up an anbi guous term

The Restatenent (Second) of Contracts provides that, when
the parties to a contract have not agreed with respect to a term
that is essential to a determnation of their rights and duties,
a termthat is reasonabl e under the circunstances may be supplied
by the court. See Restatenent (Second) of Contracts § 204
(1981). The commentary to this provision notes that, while
interpretation may be necessary to determ ne that the parties
have not agreed with respect to a particular term the supplying
of an omtted termis not technically within the Restatenent’s
definition of interpretation, which consists only of ascertaining
t he neaning of a prom se or agreenent, and not whether omtted
terns exist or whether ternms should be supplied. See Restatenent
(Second) of Contracts 8 204 comment c¢ (1981)(referring to the
definition of interpretation in Restatenent (Second) of Contracts

8 200 (1981)). The treatise Corbin on Contracts simlarly

provides that “a situation in which construction, rather than

interpretation, occurs is a court’s action in filling a gap in

the ternms of a contract.” Margaret N. Kniffin, 5 Corbin on

Contracts 8 24.3, at 9 (Rev. ed. 1998) (hereinafter "Corbin").
-13-



When an agreenent is silent as to duration, a reasonable
duration will be inplied by the court. In determ ning what
constitutes a reasonabl e duration, reference should be nmade to

the subject matter of the agreenent. See ol dman, Skeen, 122 M.

App. at 47 (citing Punphrey v. Pelton, 250 Ml. 662, 665 (1968));

1 WIlliston,8 4:19, at 429; Restatenent (Second) of Contracts 8§
204 comment d (1981). The treatises are in accord wth respect

to this premse. For exanple, Corbin on Contracts provides that

“If a court attenpts to determ ne what neani ng a reasonabl e
person woul d have given to prom ssory words at the tinme of
formation of the contract, this is largely an effort to produce a
result reasonabl e under the circunstances both at the nonent of
agreenent and subsequently when enforcenent is sought.” 5

Corbin, 8 24.29, at 320 (enphasis added). In WIIliston on

Contracts, it states that “courts frequently interpret prom ses
requi ring continued performance for a reasonable tinme or until
term nated by reasonable notice. 1In every case of this sort, al
the circunmstances surroundi ng the transacti on nmust be consi dered
in reaching an appropriate conclusion.” 1 WIlliston, 8§ 4:19, at
446- 47 (footnotes omtted) (enphasis added).

We concl ude fromthe above discussion that there is a
conceptual difference —nore than one of semantics —between the
process for construing an anbi guous agreenent to determ ne the

intention of the parties and determ ning a reasonabl e duration

- 14-



for an agreenment when the parties failed to provide for its
duration. In the latter case, attenpting to determ ne the
intention of the parties and to give such intention efficacy is
relevant, but the court may consider all relevant circunstances —
i ncludi ng circunstances as of the tine of entering into the
agreenent, events thereafter, and considerations of policy and
fairness.

In the instant case, the circuit court considered the
totality of the circunstances and concluded as a matter of fact
that the period of tinme that had el apsed before the reverse stock
split, just short of eleven years, was a reasonable period of
time. We hold that the court’s determ nation was not clearly
erroneous.

2. Breach of Settlenent Agreenent

Appel l ant reads the circuit court opinion as holding in the
alternative that the Settlenent Agreenent was properly term nated
because Lawence commtted a material breach of the Agreenment by
virtue of his "continued interference."” Appellant argues that
pursuit of litigation by Lawence was not a breach of the
Settl ement Agreenent and that Lawence in fact prevailed on
various issues in the prior litigation. Even with respect to
i ssues on which Lawrence did not prevail, according to appellant,
the litigation was not neritless. In |light of our disposition of

the first issue, we see no need to address this issue.
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3. Reverse Stock Split

Appel | ant contends that, even if not barred by the
Settl ement Agreenent, the reverse stock split was unl awf ul
Appel | ant assunes that the appropriate test to be applied is
whet her there was a proper business purpose for the reverse stock
split. Appellant argues that there was no valid business purpose
because the purpose was to end any further efforts by Lawence to
enforce his contractual rights and to elimnate himas a
shar ehol der

The reasons for the reverse stock split were set forth in
the mnutes of the board of directors. The mnutes recited that
the Settlenment Agreenent limted Lerner Corporation’s ability to
retain profits for working capital needs because profits had to
be distributed on a current basis. The result was that stock had
to be sold to repay | oans or finance new purchases and to provide
wor king capital. The mnutes also indicated that Lawence acted
to frustrate stock sales and that elimnating himas a
stockhol der woul d renove a maj or obstacle to raising additional
capital

Appel  ant argues that after the stock offering in May 1998,
Lerner Corporation was flush with cash, and the facts did not
support the board resolution. Appellant recognizes that the
circuit court found that the freeze-out was justified (1) to

enabl e Lerner Corporation to maintain cash reserves, (2) to avoid
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litigation costs, (3) because di ssension was inpairing the
Corporation's ability to conduct business, and (4) to enable
Lerner Corporation to avoid the |oss of subchapter S status.
Appel I ant asserts that there is nothing in the record to support
t hose fi ndings.

a. Excl usivity of Appraisal Renedy

I n response, appellees first assert that the Maryl and
apprai sal statute, M. Code, Corps. & Ass’'ns 88 3-202 to 3-211
(1999), provides the exclusive renmedy for a mnority sharehol der
and that traditional fornms of equitable relief are not available
as a matter of |aw

W di sagree that the Maryl and appraisal statute is the
exclusive renedy for a mnority shareholder. Nothing in either
the existing statute or its predecessors indicates that the
remedy of an appraisal proceeding was intended to be excl usive.

See Twenty Seven Trust v. Realty G owh Investors, 533 F. Supp.

1028, 1036 (D. M. 1982); Walter J. Schl oss Assocs. v. Chesapeake

& Chio Ry. Co., 73 Md. App. 727, 738 (1988); see al so Janes J.

Hanks, Jr., Maryland Corporation Law, 8 10.8, at 342-43 (1990 &

Supp. 1999).
It is clear that a court may grant injunctive relief under

appropriate circunstances. Lerner v. Lerner, 306 MI. 771, 778-82

(1986); Honer v. Crown, Cork & Seal Co., 155 Md. 66 (1928) (an

injunction can lie when there is fraud); Walter J. Schl oss
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Assocs., 73 Md. App. at 737-44. In our view, the relief
avai l abl e al so includes rescission and nonetary relief outside of

the appraisal remedy. In Walter J. Schl oss Assocs., a case-

involving a cash out nerger, we stated that a remedy other than
an apprai sal proceeding is only avail able, however, “under very
limted circunstances,” involving allegations, and ultimately

proof, of “‘specific acts of fraud, m srepresentation, or other
items of m sconduct [denonstrating] the unfairness of the nerger

terms to the mnority.’” 1d. at 743-47, (quoting Wi nberger v.

UOP, Inc., 457 A .2d 701, 703 (Del. 1983)); see al so Hanks, supra,
8§ 10. 8.

b. Propriety of Reverse Stock Split

We turn then to the propriety of the reverse stock split.
As previously nentioned, appellant contends that the reverse
stock split was unlawful. Appellees argue that, even if the
apprai sal renmedy is not exclusive, the circuit court’s holding
was not erroneous, regardless of whether the test for inpropriety
is fraud, the existence of a valid business purpose, or fairness.
Appel | ees assert that appell ant never pursued nor offered
evi dence of fraud or unfairness. Appellees assert that the Court

of Appeals in Lerner v. Lerner, 306 Md. 771 (1986), expressly did

not decide, absent fraud, if the test should be whether there was
a proper business purpose or fairness. Appellees argue that the

busi ness purpose test is not in accord with the nodern trend.
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Even if the test is business purpose, appellees assert that the
circuit court’s finding was not clearly erroneous.
Specifically, appellees point to the foll ow ng evidence:
(1) The board mnutes recited that the action was to elimnate
di ssensi on anong sharehol ders that had enbroil ed the corporation
inlitigation for nore than twelve years at a cost of nore than
$2, 000, 000 and had diverted executive officers from managi ng the
corporation; (2) The Corporation’ s counsel concluded that there
was a pattern of irreconcilable famly conflict; (3) Lawence had
testified at a deposition that he hated Theodore; (4) The
Cor poration spent over $2,000,000 in legal fees in litigation
with Lawence; (5) The litigation took the tine and effort of
t he enpl oyees of the Corporation; (6) Evidence that Law ence nade
fal se statenents about the Corporation; (7) Testinony by the
former chief financial officer of the Corporation that, during
his ten years as such, he spent a substantial portion of his
daily tine devoted to litigation with Lawence and his testinony
t hat docunent discovery during 1999 consuned over 500 hours.
Again, we agree with appellees. A reverse stock split, or
split-down, occurs when a nunber of shares are conbined to form

one share.? As in this case, a reverse stock split may result in

! The subject of reverse stock splits is discussed in the
follow ng: Paul H Dykstra, The Reverse Stock Split--That O her
Means of Going Private, 53 Chi.-Kent L. Rev. 1 (1976); M chael J.
Lawson, Comrent, Reverse Stock Splits: The Fiduciary's
bl igations Under State Law, 63 Cal. L. Rev. 1226 (1975); and

(continued. . .)
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fractional shares. Al fifty states and the District of Col unbia
have adopted statutes addressing fractional shares of a
corporation.? Maryland is one of only four jurisdictions that

does not expressly designate the rights of holders of fractional

Y(...continued)
M chael R R cknman, Note, Reverse Stock Splits and Squeeze-outs:
A Need for Heightened Scrutiny, 64 Wash. U L.Q 1219 (1986).

2 Ala. Code 8§ 10-2B-6.04 (1999); Al aska Stat. § 10.06. 355
(Mchie 1999); Ariz. Rev. Stat. Ann. 8§ 10-604 (West 1999); Ark.
Code Ann. 8§ 4-27-604 (Mchie 1999); Cal. Corp. Code § 407 (West
1999); Colo. Rev. Stat. § 7-106-104 (1999); Conn. Gen. Stat. Ann.
§ 33-668 (West 2000); Del. Code Ann. tit. 8, 8§ 155 (1999); D.C
Code Ann. 8§ 29-321 (1998); Fla. Stat. Ann. 8§ 607.0604 (West
1999); Ga. Code Ann. § 14-2-604 (1999); Haw. Rev. Stat. § 415-24
(1999); ldaho Code § 30-1-604 (1999); 805 IIl. Conp. Stat. Ann.
5/6.15 (West 1999); Ind. Code Ann. 8§ 23-1-25-4 (Mchie 1999);
| owa Code Ann. 8 490.604 (West 1999); Kan. Stat. Ann. § 17-6045
(1999); Ky. Rev. Stat. Ann. § 271B. 6-040 (Banks-Bal dw n 1998);
La. Rev. Stat. Ann. 8 12:51 (West 1999); Me. Rev. Stat. Ann. tit.
13-A, 8 512 (West 1999); MI. Code Ann., Corps. & Ass'ns § 2-214
(1999); Mass. CGen. Laws Ann. ch. 156B, § 28 (West 1999); M ch.
Conp. Laws Ann. 8§ 450.1338 (West 1999); Mnn. Stat. Ann. 8
302A. 423 (West 1999); Mss. Code Ann. 8§ 79-4-6.04 (1999); M.
Ann. Stat. § 351.300 (West 1999); Mnt. Code Ann. § 35-1-621
(1999); Neb. Rev. Stat. 8§ 21-2038 (1999); Nev. Rev. Stat. 8§
78.205 (1999); N.H Rev. Stat. Ann. § 293-A:6.04 (1999); N.J.
Stat. Ann. § 14A:7-13 (West 1999); N.M Stat. Ann. § 53-11-24
(Mchie 1999); N Y. Bus. Corp. Law 8 509 (MKinney 1999); N.C
Gen. Stat. 8§ 55-6-04 (1999); N.D. Cent. Code 8§ 10-19.1-68 (1999);
Ohio Rev. Code Ann. 8§ 1701. 24 (Banks-Bal dwi n 2000); Ckla. Stat.
Ann. tit. 18, 8 1036 (West 1999); O . Rev. Stat. 8§ 60.141 (1999);
15 Pa. Cons. Stat. Ann. § 1527 (West 1999); R 1. Gen. Laws § 7-
1.1-22 (1999); S.C. Code Ann. § 33-6-104 (Law. Co-op. 1999); S.D.
Codified Laws 88 47-3-15, -16, -17 (Mchie 1999); Tenn. Code Ann.
§ 48-16-104 (1999); Tex. Bus. Corp. Act Ann. art. 2.20 (West
1999); Utah Code § 16-10a-604 (1999); WVt. Stat. Ann. tit. 11A 8
6.04 (1999); Va. Code Ann. 8 13.1-641 (Mchie 1999); Wash. Rev.
Code Ann. § 23B. 06.040 (West 1999); WVa. Code § 31-1-88 (1999);
Ws. Stat. Ann. § 180.0604 (West 1999); Wo. Stat. Ann. § 17-16-
604 (M chie 1999).
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shares.® Nonet hel ess, the Maryl and General Assenbly has

aut hori zed fractional shares and addressed their handling.* See

8 The other jurisdictions that do not designate the rights
of holders of fractional shares are the District of Col unbia,
Nevada, and Oni o.

4 The Maryl and statute provides:
§ 2-214. Fractional share; scrip

(a) A corporation may, but is not obliged to:

(1) issue fractional shares of stock

(2) Elimnate a fractional interest by rounding
off to a full share of stock

(3) Arrange for the disposition of a fractional
interest by the person entitled to it;

(4) pay cash for the fair value of a fractiona
share of stock determ ned as of the tine when the
person entitled to receive it is determ ned; or

(5) issue scrip or other evidence of ownership
whi ch:

(1) Entitles its holder to exchange scrip or other
evi dence of ownership aggregating a full share for a
certificate which represents the share; and

(i1) unless otherw se provided, does not entitle
its holder to exercise voting rights, receive
di vidends, or participate in the assets of the
corporation in the event of |iquidation.

(b) The board of directors may inpose any
reasonabl e condition on the issuance of the scrip or
ot her evidence of ownership, including a condition
t hat :

(1) it becones void if not exchanged for a
certificate representing a full share of stock before a
speci fi ed date;

(2) The corporation may sell the stock for which
the scrip or other evidence of ownership is
exchangeabl e and distribute the proceeds to the
hol ders; or

(3) The proceeds of a sal e under paragraph (2) of
this subsection are forfeited to the corporation if not
claimed within a specified period not |ess than three
years fromthe date the scrip or other evidence of
ownership was originally issued.

(conti nued. ..
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Mi. Code, Corp. & Ass’'ns, 8§ 2-214(a)(1999). Specifically,
section 2-214 of the Corporations and Associations Article of the
Maryl and Code permts a corporation to elimnate a fractional
interest “by rounding off to a full share of stock,” or by paying
“cash for the fair value of a fractional share of stock
determ ned as of the tine when the person entitled to receive it
is determned.” 1d. at (a)(2) & (4). Thus, pursuant to Maryl and
statute, a corporation has the absolute right to elimnate
fractional shares. See id.

Furthernore, the use of a reverse stock split and
elimnation of fractional shares for the purpose of elimnating
mnority stockholders, if not wwthin one of the "limted

ci rcunst ances"” di scussed above, see Walter J. Schl oss Assoc., 73

Mi. App. at 743, is perm ssible under Maryland | aw. See Lerner v.

Lerner, 306 Md. 771 (1986). |Indeed, as noted by the Court of

Appeals in its earlier decision regarding these brothers, Lerner

v. Lerner, 306 Md. 771 (1986), “the statues give Theodore the
power to freeze out Lawence.” Id. at 775. Maryland is not al one
inthis respect; other jurisdictions specifically permt reverse

stock splits. See Lairdv. I.CC, 691 F.2d 147, 151 (3d Cr

1982), cert. denied, 461 U S. 927 (1983) (finding that a reverse

stock split is legal under Mssouri law); Goldman v. Union Bank &

Trust, 765 P.2d 638 (Col 0. App. 1998) (deciding that the Col orado

4(C...continued)
Md. Ann. Code, Corp. & Ass’'ns 8§ 2-214 (1999).
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Cor porati on Code authorized reverse stock split that ‘froze out’

mnority stockholders); FGS Enters., Inc. v. Shimala, 625 N E. 2d

1226 (Ind. 1993) (ruling that the Indiana General Corporation Act
permts stock splits in which corporation acquired fractional
shares).

Not wi t hst andi ng, at |east one state limts this statutory
right. The California Corporations Code permts a corporation to
pay cash for fractional shares but adds a proviso that a
corporation may not do so if such action would result in the
cancel lation of nore than ten percent of the outstanding shares
of any class of stock. See Cal. Corp. Code § 407 (West 1988). A
treatise addressing the rights of mnority sharehol ders, F. Hodge

O Neal & Robert B. Thonpson, O Neal’'s Qppression of Mnority

Sharehol ders 8§ 5:11 (2d ed. 1997), after describing the typical

reverse split and the cashing out of fractional shares, states:

The California Corporation Code is unusual
anong state statutes in that it limts this
ki nd of squeeze-out. The Code permts a
corporation to pay cash for fractional shares
but adds a proviso that a corporation may not
do so if such action would result in the
cancel lation of nore than 10 percent of the
out standi ng shares of any class. The
provision is designed to prevent the use of a
reverse stock split unless the mgjority owns
at |l east 90 percent of the shares.

(endnotes omtted).

Not wi t hstanding the perm ssibility of a reverse stock split
in Maryland as well|l as el sewhere, we nust consider the duties of
a majority stockholder to a mnority stockholder in a closely
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hel d corporation and the appropriate standard applicable to such
a transaction that results in the elimnation of a mnority
stockholder. In the earlier Lerner case, the Maryland Court of
Appeal s expressly declined to answer that question.

It is well settled in Maryland that mnority sharehol ders
are entitled to protection against the fraudulent or illegal

action of the magjority. See Mdttu v. Prinrose. 23 Ml. 482, 501

(1865). Wien a mpjority stockhol der abuses its power, a mnority

stockhol der is entitled to appropriate relief. See Twenty Seven

Trust, 533 F. Supp. at 1034; Baker v. Standard Linme & Stone Co.,

203 Md. 270, 283 (1953). A mpjority stockholder in a close
corporation owes a fiduciary obligation not to exercise that
control to the disadvantage of mnority stockhol ders. See
generally O Neal & Thonpson, supra, 8§ 3:10, at 103 (“In view of
the intinmacy anong participants in a close corporation (who
usual Iy think of thenselves as partners), courts should be, and
are, nore inclined to inpose a fiduciary duty on sharehol der-
director-officers of a close corporation in their dealings with a
fell ow sharehol der than they are to inpose a fiduciary duty on
directors, officers, or shareholders of a publicly held
corporation.”)(endnote omtted).

In Lerner v. Lerner, 306 Mi. 771 (1986), the Court of

Appeal s recogni zed that a majority of courts that had considered
chal l enges to freeze-outs, at that tinme at |east, seened to agree
"at |least at the conceptual |evel of legal principle, that the
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majority may freeze out the mnority if there is a business
purpose for the action.” 306 Ml. at 781l. Regardless of the
test, the Court of Appeals also recognized that discord within a
cl ose corporation could reach a point of inpairing its ability to
conduct business and elimnating a mnority interest would not
violate a duty to the mnority. 1d. at 782.

The wei ght of authority indicates that the use of a reverse
split and elimnation of fractional shares for the purpose of
elimnating mnority stockhol ders may raise fairness, business
pur pose, or other simlar issues justifying judicial

intervention. See, e.g., Teschner v. Chicago Title & Trust Co.,

322 NNw2d 54 (IIl. 1974), appeal dism ssed, 422 U. S. 1002 (1975)

(holding that a 1-for-600 reverse stock split was valid when
there was no claimof fraud or deception, no show ng of any
i nproper purpose, and no charge that the price paid for a

fractional share was inadequate); Leader v. Hycor, Inc., 479

N.E.2d 173, 174-75, 177-79 (Mass. 1985) (holding, when a
1-for-4000 reverse stock split was effected in 1980 follow ng a
going public transaction in 1969, that the evidence supported the
trial court’s rejection of the plaintiff’'s claimthat the
recapitalization was not designed to achieve a legitimte

busi ness purpose, and remandi ng on the question of fairness of
the price at which fractional shares were to be paid out); dark

v. Pattern Analysis & Recognition Corp., 384 N.Y.S. 2d 660, 662,

665 (Sup. Ct. 1976) (granting a tenporary injunction when no
-25-



| egiti mate busi ness purpose was shown for elimnating the
mnority through a 1-for-4000 reverse stock split).

The article Kaplan & Young, Corporate "Em nent Domain":

St ock Redenption and Reverse Stock Splits, 57 UWC L. Rev. 67

(1988), discusses the reverse stock split procedure in detail,
and notes that: “No jurisdiction has any per se rul e agai nst
squeeze-outs by neans of reverse stock splits or otherw se, but
maj ority sharehol ders nust neet certain standards of fairness in
their treatnment of the mnority.” 57 UWC L. Rev. at 74 (citing

Lerner v. Lerner, 306 Md. 771 (1986)). Notw thstanding, courts

are not in accord as to the appropriate test to apply in making
such a determ nation. As nentioned previously, Mryland has
declined to articul ate an approach.

Some jurisdictions incorporate business purpose into the
analysis. In particular, New York and Massachusetts appear to

have adopted this approach. See, e.g., Schwartz v. Marien, 335

N. E. 2d 334, 338-39 (N Y. 1975) (requiring a show ng of business
purpose to justify the sale of treasury stock). In WIkes v.

Springside Nursing Hone, Inc., 353 N E. 2d 657 (Mass. 1976), the

Massachusetts Supreme Judicial Court affirmed that majority
sharehol ders in a close corporation owe a fiduciary duty to the
mnority, but asserted that the majority had “certain rights to
what has been ternmed ‘self ownership.”” 353 N.E. at 663
(citations omtted). The court applied a strict fiduciary
standard to the mgjority’ s actions, but observed that such a
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strict standard m ght discourage controlling sharehol ders from
taking legitimate actions in fear of being held in violation of a
fiduciary duty. Id. In light of this observation, the court
adopted a balancing test. [Id. This test weighed the majority’s
right of self-interest against the fiduciary duty owed to the
mnority considering the follow ng factors: (1) whether the
majority could denonstrate a |legiti mte busi ness purpose for its
action, (2) whether the mnority had been denied its justifiable
expectations by the mgjority’s actions, and (3) whether an
alternative course of action was less harnful to the mnority’s

interests. |d. at 663-64. Using this approach, the WIlkes court

found that the proper nmethod would be to place the initial burden
on the majority sharehol der to denonstrate a |egitimte business
purpose for the actions taken. |1d. After such a showi ng the
burden would shift to the mnority to show that the sane
legitimate objective could have been achi eved through an
alternative course of action less harnful to the mnority’s
interests. 1d.

At |l east one jurisdiction has foll owed what could be terned

t he “reasonabl e expectations” approach. See generally Robert

Savage McLean, Mnority Shareholders’ Rights in the O ose

Cor porati on under the New North Carolina Business Corporations

Act, 68 N.C. L. Rev. 1109, 1113-16 (1990) (discussing the
reasonabl e expectation approach utilized by North Carolina

courts). In Meiselman v. Meiselman, 307 S. E 2d 551 (N. C. 1983),
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the North Carolina Suprenme Court explained the approach, stating:
“Privately held expectations which are not made known to the
other participants are not ‘reasonable.’” Only expectations
enbodi ed i n understandi ngs, express or inplied, anong the
participants shoul d be recognized by the court.” 1d. at 563
(citation omtted). Under Meiselnman, a court would determ ne the
shar ehol der’ s reasonabl e expectations through a case-by-case
exam nation of the entire history of the shareholder’s
relationship with the corporation. 1d. at 562-63.

Addi tionally, Professor O Neal has called for |egislation
ordering courts to protect the reasonabl e expectations of a close
corporation shareholder. See F. Hodge O Neal, C ose

Cor porations: Existing Legislation and Recoomended Reform 33

Bus. Law. 873, 885 (1978). But see Ral ph A Peeples, The Use and

M suse of the Business Judgenent Rule in the C ose Corporation,

60 Notre Danme L. Rev. 456, 505 (1985) (noting that no court has
adopt ed the reasonabl e expectations test w thout the assistance
of a statute, even though the test does not require such a
restriction). Professor O Neal would place the primary enphasis
on the reasonabl e expectations as they existed at the inception
of the participants’ original business bargain, but wuld allow
fal l back in sone cases where all sharehol ders concur in changed
expect ati ons devel oped through subsequent dealings. See F. Hodge

O Neal & Robert B. Thonpson, O Neal’s C ose Corporations 8§ 9. 30,

at 141 (3d ed. 1992). This approach, however, ignores the
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expectations of the parties other than the dissatisfied

sharehol der. See generally Robert W Hillman, The D ssatisfied

Participant in the Sol vent Business Venture: A Consideration of

t he Rel evant Permanence of Partnershi ps and Cl ose Corporations,

67 Mnn. L. Rev. 1, 75-78 (1982).

Wi | e Massachusetts and New York consi der busi ness purpose
in their analysis of fiduciary duties in the close corporation
context, and North Carolina considers “reasonabl e expectations”
of the dissatisfied sharehol der, Del aware has adopted an entire

fairness test. In Weinburger v. UOP, Inc., 457 A 2d 701, 715

(Del. 1983), the Suprenme Court of Del aware discarded the business
pur pose requirenent, stating that “we do not believe that any
addi tional neaningful protection is afforded mnority

shar ehol ders by the business purpose requirenent.”

I n Wei nberger, the court stated that a suit challenging a

cash-out nerger nust allege specific acts of fraud,

m srepresentation, or other forns of m sconduct to denonstrate
unfai rness of the merger terns to the mnority. 1d. at 703. The
court explained that the concept had two basic aspects, fair
dealing and fair price. 1d. at 711. Fair dealing addresses (1)
when, (2) howit was initiated, (3) howit was structured, and
(4) how it was disclosed whereas fair price stresses (1) economc
and (2) financial considerations. 1d. "Al aspects of the issue
must be exam ned as a whol e since the question is one of entire
fairness." I1d. Wth respect to price, the Court held that the
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apprai sal renedy applies but recognized that it may not be
adequate in the case of fraud, m srepresentation, self-dealing,
del i berate waste of corporate assets, or gross over-reaching.

Ild. at 714. The Court concluded that, given the fairness test,
the availability of the appraisal remedy and the ability of a
court to fashion relief fromthe facts of a given case, it saw no
need for the business purpose rule. [|d. at 715.

Wi | e Wei nberger dealt with a public conpany, the Suprene

Court of Delaware in N xon v. Blackwell, 626 A 2d 1366, 1380

(Del. 1993), in applying the fairness rule to a closely held
corporation, stated that there were no special rules applicable
to a closely held corporation that was not a "cl ose corporation”
within the neani ng of the applicabl e statutes.

In our view, the fairness rule is the appropriate test under
these circunstances, i.e., a reverse stock split in a closely
hel d corporation with the effect of elimnating a mnority
stockhol der, because it permts intervention on the facts of any
gi ven case when intervention is justified. As conpared to
busi ness purpose, courts have a long history of assessing
concepts of fairness. Mreover, in nost cases, a plausible
busi ness purpose would not be difficult to denonstrate. See

Ral ph A. Peeples, The Use and M suse of the Business Judgnent

Rule in the Cose Corporation, 60 Notre Dane L. Rev. 456, 499

(1985)(citing F. Hodge O Neal, O Neal’s Oppression of Mnoirty

Sharehol ders 8§ 3.05 (1975)). As a result, the fairness rule, in
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many if not nost instances, will provide courts with greater
ability to fashion appropriate relief. Hank’s discussion in his
treatise on Maryl and Corporation | aw cogently addresses the
appropriateness of the fairness test with respect to the freeze-
out of a mnority stockhol der:

There is no requirenent of a business
purpose for a freeze-out nerger for the sane
reasons that a business purpose is not
necessary for a freeze-out by neans of a
reverse stock split or a short-form nerger
First, one of the known risks of holding a
mnority stock position is that there is or
sone day may be a hol der or group of hol ders
who control a majority of the voting power.
Second, superficially plausible business
purposes are not difficult to articulate and
courts should not be required (and are not
wel | equi pped) to probe the validity and
wei ght of these alleged purposes. Third, the
exi stence of a business purpose is not
necessarily connected to a nore inportant
concern--the entire fairness of the
transaction--that is always present when the
majority uses its voting power to elimnate
(or at least alter) the mnority s ownership
posi tion.

The concern for fairness arises out of a
concern that in a freeze-out transaction
(whether in formof a merger, short-form
merger or reverse stock split), the majority
will not treat the mnority as favorably as
it wuld if the assent of at |east sone of
the mnority were necessary to consummati on
of the transaction. In both conventional and
short-form nmergers, appraisal is the
excl usive renedy unless the plaintiff is able
to plead and prove acts or om ssions
resulting in unfairness to the mnority. 1In
order to pursue a non-appraisal renedy (e.g.,
injunction or rescission), the plaintiff nust
specifically plead (a) fraud,

m srepresentati on or other m sconduct in the
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i npl emrentation of the transaction or (b) the
reasons why the transaction is unfair to the
mnority. Once the plaintiff has nmet this

pl eadi ng requirenent, the defendant nust
prove by a preponderance of the evidence that
the transaction is fair to the mnority
stockhol ders. However, if the transaction
has been approved by a majority of the shares
owned by the mnority stockhol ders, then the
plaintiff nust prove by a preponderance of
the evidence that the transaction is unfair
to the mnority stockhol ders.

So long as the process by which the
transacti on was acconplished and the
consi deration received by the mnority
stockhol ders are fair, the mgjority
stockhol der has the right to use its power to
cause the corporation to engage in any
l egally perm ssible transaction.
Hanks, supra, 8 7.20, 264-66 (Supp. 1996) (footnotes omtted).

W note that in the circunstances before us regardl ess of
whet her we apply the test of business purpose or fairness, the
evi dence was sufficient to support the circuit court's findings.
The evi dence outlined above |l eads to a conclusion that there were
reasons to effect the reverse stock split other than the desire,
in and of itself, to oust a mnority sharehol der.

c. Voting Requirenents

Appel | ees argue that the reverse stock split was valid
W t hout Law ence’ s consent because it was approved by the
sharehol der vote required by law. Section 2-604(e) provides that

an anmendnent to the charter shall be approved by the affirmative

vote of 2/3 of all votes entitled to be cast on the matter.
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Appel | ees assert that, as part of the settlenent, Lawence could
have caused the corporation to elect Maryland cl ose corporation
status or to anend its charter to require unanimty for a reverse
stock split. Having failed to do so, section 2-604(e) controls
and a 2/3 vote is sufficient. W do not address this issue in
I ight of our disposition of appellant’s issues.

Appel lant, at trial, sought to rescind the reverse stock
split, a formof equitable relief entitling the circuit court to
consider principles of fairness and equity. Appellant did not

seek nonetary relief in the formof damages or any other nonetary
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relief outside of the statutory appraisal process. It appears

that appellant is nowlimted to the appraisal process.?®

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.

5 In the appraisal process, the Corporation's stock
shoul d be val ued by assumng that it wll continue as a going
concern and, on this assunption, all relevant factors should be
appraised. See Warren v. Baltinore Transit Co., 220 Ml. 478, 483
(1959). The court has wde latitude to consider all relevant
circunstances to determne a fair price. See Ml. Ann. Code Corp.
& Assn's 8 3-211 (1999). W are aware that certain states have
expanded and liberalized their appraisal renmedy fromthe formin
which it existed when first enacted. The appraisal renmedy in
Maryl and has been addressed infrequently in appellate opinions.
W are aware of no Maryl and appell ate case that has di scussed the
extent to which equitable considerations may be consi dered,

i ncl udi ng by way of exanple the conduct of parties, in
determining the fair value of stock in an appraisal proceeding.
Consi stent with the concept of fairness, however, we see no
reason why a court may not consider all factors relevant to the
determ nation of fair value, including evidence relevant to the
period of tinme that appellant would have remai ned a sharehol der
absent the reverse stock split.
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