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Fraeda Lewis (Ms. Lewis) appeals froman order of the Grecuit
Court for Baltinmore City that affirmed an admnistrative |aw
judge's (ALJ) finding that State Farm Mutual Autonobile |Insurance
Conpany's (State Farnm) decision to add a prem um surcharge to Ms.
Lewi s's autonobile insurance policy was justified and proper.?
Following the Maryland Insurance Adm nistration's (MA) finding
that State Farms surcharge decision was proper, Ms. Lews
requested a hearing before the State Insurance Comm ssioner of
Maryl and (the Comm ssioner), which assigned the hearing to an ALJ
of the Ofice of Administrative Hearings.? The ALJ found that
State Farmis actions were justified and accordingly dism ssed Ms.
Lews's protest. Lewis then appealed to the circuit court, which
affirnmed the ALJ's decision. Ms. Lewis raises the follow ng issue
for our review, which we have reworded and condensed as foll ows:

| . Did the circuit court err by affirmng

the decision of the Admi nistrative Law
Judge?

FACTS

On Novenber 13, 1993, M. Lewis was driving Ms. Lews's 1988
Mer cedes aut onobil e. Ms. Lewis and Fred and Joan Cohen were

passengers in the car. Wiile in Baltinore City, M. Lewis |ost

! The prem um surcharge took the formof State Farm renoving
Ms. Lewis's "good driver" designation, therefore causing her
prem uns to increase.

21t is the Conmmi ssioner's regular practice to assign
section 240AA hearings to an ALJ in the Ofice of Admnistrative
Hearings. See COVAR 09. 30.65.01 et seq. (detailing the
procedures for an ALJ hearing).



control of the car and skidded into a guard rail. At the tinme of
the accident, the road was still wet from a rainstorm that had
occurred earlier in the day. No one in the car sustained injuries,
but the accident caused substantial damage to the car itself.

Following the accident, Ms. Lewis filed a claimwith State
Farm her insurance conpany, under her collision coverage. State
Farm i nvestigated the claim determned that Ms. Lewis's policy
covered the accident, and paid $1,577.66 for repairs to the car.?

Subsequent to its paynent to Ms. Lews, State Farmdecided to
i npose a surcharge on Ms. Lewis's policy based on its belief that
M. Lewis was nore than fifty percent at fault in causing the
accident.* State Farmthen notified Ms. Lewis of its plans to add
the surcharge. Ms. Lewis requested that the MA investigate State
Farm s deci sion. The MA did so and eventually confirnmed that
deci sion as proper and justified.

After the MA s decision, Ms. Lew s requested a hearing with

the Comm ssioner. On Novenber 3, 1994, a hearing was held before

3 The record indicates that the $1,577.56 was distributed in
two paynents, one of $1099. 18 and a second of $478. 38.

4 Ms. Lewis's insurance policy reads, in part:

An accident is chargeable if State Farm paid
at least $400 or nmore . . . under the
Property Damage Liability Coverage or, in the
event of a one-car accident, under the
Col I'i si on cover age.

(Note: Accidents shall not be chargeable (1)
if the driver was | ess than 50% at fault or
(2) because of any paynent made under the
Personal Injury Protection Coverage.)



an ALJ, which found that:

The Licensee's [State Farni s] pr oposed

surcharge is in accordance with MD. ANN, CODE

art. 48A, 8 240AA. It gave adequate notice to

the Conplainant [Ms. Lewis] of its intention

to surcharge her policy according to the terns

of its established rating plan on file wth

t he Mar yl and | nsur ance Adm ni stration

Furthernore, it used adequate and reasonable

means to investigate the accident, determ ne

liability under collision coverage and pay the

resulting claim \Were there is a single-car

accident, the provision that the driver nust

be 50% at fault does not apply. The

Adm nistrative Law Judge finds that the

Licensee's actions to surcharge Fraeda J.

Lews's policy is |awful.

Ms. Lewis appealed this decision to the circuit court, which

affirmed the ALJ. Following the circuit court's order, Ms. Lews

filed a tinely appeal with this Court.
STANDARD OF REVIEW

In this case, the circuit court's revisory power over the
ALJ's findings of fact and m xed questions of fact and |aw was
l[imted to whether substantial evidence existed in the record to
support the ALJ's decision. Lunbernen's Miut. Casualty v. Insurance
Commir, 302 M. 248, 266 (1985). The Court of Appeals has
descri bed the substantial evidence standard as whether "a reasoning
m nd reasonably could have reached the factual conclusion the
agency reached." 1d.; see also Insurance Cormir v. Nat'l Bureau,
248 Md. 292, 309-310 (1967) (stating that the judicial review under
the substantial evidence standard is neither a judicial fact-

finding mssion nor a substitution of a judicial judgnent for an



agency j udgnent).

Revi ewi ng courts do not apply the substantial evidence test to
every aspect of an agency decision. For exanple, a review ng court
does not afford any deference to an agency's conclusion on a
guestion of law. Liberty Nursing Ctr. v. Departnent of Health &
Mental Hygiene, 330 M. 433, 443 (1993). Thus, the scope of
judicial review for findings of fact or m xed questions of fact and
law is narrow, United Parcel Service, Inc. v. People' s Counsel
336 Md. 569, 576 (1994), but there is no such [imtation on the

review of questions of |aw
DISCUSSION

Ms. Lewis argues that the circuit court erred by affirmng
t he decision of the ALJ. Specifically, Ms. Lews insists that
State Farmdid not present sufficient evidence to denonstrate that
M. Lewis was at | east 50 percent at fault. State Farm counters
that there was substantial evidence to support the ALJ's deci sion.

Md. Code (1957, 1994 Repl. Vol., 1995 Supp.), Art. 48A 8§
240AA establishes the procedures used in a proceeding for the
cancel l ation, non-renewal, increase in prem uns, or reduction of
coverage under a nmotor vehicle liability insurance policy.?®
Section 240AA (f) reads, in part, that "at the hearing the insurer

has the burden of proving its proposed action to be justified, and,

5 Unl ess otherwi se indicated, all statutory references are
form Md. Code (1957, 1994 Repl. Vol., 1995 Supp.), Art. 48A § 1
et seq.



in doing so, may rely only upon the reasons set forth inits notice
to the insured.” M. Code, Art. 48A, 8 240AA(f) (enphasis added).
This case, therefore, hinges on whether State Farmis prem um
surcharge was "justified;" a termthat this Court and the Court of
Appeal s have not defined in the context of a prem um surcharge, but
have defined with respect to a cancell ation and non-renewal . °
Because there is no l|anguage in section 240AA that says
otherwse, the term "justified" has the sanme neaning in all
heari ngs and proceedi ngs covered by section 240AA. See Conptroller
v. Janmeson, 332 Mi. 723, 732 (1993) (stating that the forenost goal
of statutory construction is to discern the legislature's intent
and the primary source of this intent is the words of the statute

itself); Atkinson v. State, 331 Md. 199, 215 (1993) (stating that

6 Wth respect to the cancellation or non-renewal of an
i nsurance policy, section 234A adds a substantive requirenment to
conpl enent the already existing procedural requirenents outlined
in section 240AA. Insurance Commir v. Nevas, 81 M. App. 549,
558 (1990). Article 48A, 8 234A(a) reads, in part:

No i nsurer, agent or broker shall cancel or
refuse to underwite or renew a particul ar

i nsurance risk or class of risk for any
reason based in whole, or in part upon race,
color, creed, sex, or blindness of an
appl i cant or policyholder or for any
arbitrary, capricious, or unfairly

di scrimnatory reason

This substantive elenent therefore requires that an insurer
denonstrate "the probability of a direct and substantial adverse
ef fect upon | osses or expenses of the insurer in |ight of the
approved rating plan or plans of the insurer then in effect. .

: Lunbermen's Mut. Casualty v. Ins. Commr, 302 MI. 248, 254
(1985) (quoting the preanble to Ch. 752 of the Acts of 1974,

whi ch anmended the then existing § 234A).



the words of the statute are accorded their ordinary neani ng unl ess
ot herwi se specified). Thus, we are bound by prior interpretations
of the term"justified."

The Court of Appeals has held that under section 240AA(f) "the
insurer nust establish that its assigned reason [for cancelling a
policy, increasing a premum or reducing coverage] is an actual
one, that is, genuine; and that the facts on which it is based are
true." | nsurance Commir v. Nevas, 81 M. App. 549, 558 (1990)
(quoting Governnment Enployees Ins. v. Insurance Commr, 273 M.
467, 483 (1975). An insurer's reasons for adding a premum
surcharge are not genuine, and thus not "justified," if they are
arbitrary, capricious, or unfairly discrimnatory. See Governnent
Enpl oyees, 273 Ml. at 483; Nevas, 81 MI. App. at 558-559. In other
words, to satisfy its burden that its actions were justified, an
insurer has to explain the "basis for its conclusion that the
insured was at fault." Nevas, 81 MI. App. at 558 (enphasis added).

In this case, there is insufficient evidence in the record to
substantiate that State Farm s decision to add a prem um surcharge
to Ms. Lewis's insurance policy was supported by substantial
evi dence. The State Farm claim representative's investigation
yielded only two pieces of evidence: (1) a statenent from Ms.
Lewis claimng that M. Lews lost control of the vehicle on the
wet road and hit a guard rail; and (2) pictures of the damaged
aut onobi | e. The investigation did not include any quantitative

analysis or test results indicating whether any other circunstances



contributed to the cause of the accident.

The <claim representative, therefore, based his entire
determ nation of fault on tw facts: (1) M. Lewis was in an
accident; and (2) the road was wet at the tine of the accident.
Maryl and | aw, however, states that the nere fact that an autonobile
skids on a slippery road does not, in and of itself, constitute
evi dence of negligence. See Christ v. Wenpe, 219 M. 627, 635-637
(1958). To prove its case, State Farm had to present sone
substantive evidence denonstrating that its prem um surcharge was
justified. For exanple, evidence that M. Lew s was speeding or
driving in an otherwise unreasonable manner could have
substantiated State Farmis claim Sinply presumng that M. Lew s
was nore than fifty percent at fault because he was involved in a
single-car accident on a wet road, however, was an arbitrary
decision that falls outside the boundaries and requirenents of
section 240AA

At oral argument, State Farm averred that, under Fields v.
Morgan, 39 Md. App. 82 (1978), it could rely on the theory of res
ipsa loquitur to infer that M. Lewis was nore than fifty percent
at fault. Res ipsa loquitur consists of three el enents:

1. A casualty of a sort which usually does not occur
in the absence of negligence.

2. Caused by an instrunentality within the defendant's
excl usi ve control

3. Under circunstances indicating that the casualty
did not result from the act or omssion of the
plaintiff.



Fields, 39 Md. App. at 85 (quoting Lei kach v. Royal Crown, 261 M.
541, 547-548 (1971).

In this case, however, the doctrine of res ipsa loquitur is
not applicabl e because the el enent of exclusive control is |acking.
We cannot say that a driver, driving an autonobile on a wet road,
has exclusive control of the vehicle. Control may depend upon
prevailing circunstances. For exanple, when roads are wet or icy,
there are situations in which a driver may | ose control of his
vehicle regardless of how carefully or reasonably he nmay be
drivi ng.

For the aforegoing reasons, the decision of the circuit court
nmust be reversed.

JUDGVENT REVERSED.

CASE REMANDED TO THE CI RCU T COURT
FOR BALTI MORE A TY W TH | NSTRUCTI ONS
TO REMAND TO THE ADM NI STRATI VE LAW
JUDGE FOR APPROPRIATE ORDER I[N
CONFORVMANCE W TH THI'S OPI NI ON.

APPELLEE TO PAY COSTS.



