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ADMINISTRATIVE LAW —

Art. 2B, section 16-410 provides that a liquor board “shall”
report to circuit court the failure of a witness to appear,
testify, or produce docunents pursuant to a subpoena issued
by the board. Held that “shall” is directory and not
mandat ory.
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Ronal d Goul d, Joseph Rowl ey, and Richard Butler on behal f
of Borak & Gould, Inc. t/a Bass’ Restaurant and Liquors,
appel l ees (sonetinmes hereinafter “licensees”), sought to renew a
beer, wne, and liquor license held by them A protest was filed
with the Prince George’s County Board of License Conm ssioners,
appel lant. Appellant held a hearing and deni ed renewal of the
| i cense.

The licensees filed a petition for judicial reviewin the
Circuit Court for Prince George’'s County. d obal Express Mney
Orders, Inc., another appellee (sonetines hereinafter “d obal
Express”), intervened and filed a nmenorandumin support of the
petition for judicial review The Cty of Munt Rainier, a party
in the adm nistrative proceeding and in circuit court, filed a
menor andum i n opposition to the petition for judicial review
The circuit court affirmed in part, reversed in part, and
remanded the natter to appellant for further proceedings.

One of the argunments made by appellees in circuit court was
that three witnesses they intended to call, who did not appear
and/or testify, should have been conpelled to testify. The
circuit court ruled that the Board should have reported to the
circuit court the failure of the wtnesses to testify, at the
time that it occurred. On appeal to this Court, appell ant

chall enges that ruling.® Appellees have not filed a brief in

!Md. Code (1957, 2005 Repl. Vol.), Art. 2B, section 16-101
governs the right to judicial review of decisions by |ocal
(conti nued...)



this Court. W shall reverse the judgnment of the circuit court,
in part, and thereby affirm appellant’s decision.
Factual Background

The licensees held a beer, wine, and liquor |icense for
several years. The license for the year 2003-04 expired by its
terms on May 31, 2004. Several persons protested the renewal of
the |icense.

As a result of the protest, appellant schedul ed a hearing as
required by Ml. Code (1957, 2005 Repl. Vol.), Art. 2B, sections
10-302 (g) and 10-202(a).? Appellant conducted the hearing on
May 5 and 6, 2004.

On May 4, 2004, counsel for the |licensees hand delivered a
letter to appellant requesting the issuance of subpoenas for
three persons who they intended to call to testify and requested
that the subpoenas be provided to counsel for service. The three
w tnesses were nenbers of the Prince George’s County Police

Departnment, who worked part tinme as security personnel at the

(. ..continued)
| i censi ng boards. Appellant had the right to appeal to this
Court pursuant to section 16-101(f)(“[Alny party of record to an
appeal of a decision of a local |icensing board to the circuit
court may appeal the decision of the circuit court [to this
Court]”); see also Bd. of Liquor License Commrs v. Hollywood
Prods., Inc., 344 M. 2, 10 (1996) (overruling Bd. of Liquor
License Commirs v. Leone, 249 Md. 263 (1968), which stated that a
county liquor |license board does not have standing to appeal the
reversal of its decision).

2All statutory references are to Article 2B as codified in
t he 2005 Repl acenment Vol unme, unl ess ot herw se indicat ed.
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| i censees’ business. During the hearing, the licensees called
one of the wtnesses to testify, who stated that he appeared
pursuant to subpoena, but refused to testify on the ground that
it would be in violation of the Police Departnent’s policy. One
of the other two wi tnesses appeared briefly and left, and the
remai ning wtness did not appear.

After the witness who appeared refused to testify, counsel
for the |icensees requested appellant to continue the proceedi ngs
and to seek the aid of the circuit court in conpelling the
W tnesses to testify. Appellant declined to do so.

By deci sion dated May 28, 2004, appellant denied renewal of

the license. Section 10-202(a)(2)(iii)® requires that certain

3Section 10-202(a)(2)(iii) provides:

The application shall be di sapproved and the |icense for
whi ch application is made shall be refused if the Board
of License Conmmissioners for the City or any county
determ nes that:

1. The granting of the license is not necessary for the
accommodati on of the public;

2. The applicant is not a fit person to receive the
|l icense for which application is nade;

3. The applicant has nade a material false statenent in
hi s application;

4. The applicant has practiced fraud in connection with
t he application;

5. The operation of the business, if the license is
granted, will unduly disturb the peace of the residents
of the nei ghborhood in which the place of business is to
be | ocated; or
(conti nued. . .)
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findings be made in order to renew a |license. Pursuant to that
section, appellant concluded that it could not find that renewal
was necessary to acconmodate the public or that renewal woul d not
unduly disturb the peace and residents in the nei ghborhood.

On May 28, 2004, the licensees petitioned for judicial
reviewin circuit court. d obal Express, a creditor of the
| icensees, was permtted to intervene and file a nenorandumin
support of the licensees’ position.

On March 4, 2005, the court held a hearing, and on May 25,
2005, it issued an opinion and order. The court addressed five
issues. First, the court held that appellant erred in not
conplying with section 16-410. That section provides that, if a
subpoenaed* wi tness refuses to testify at a hearing before a
board of |icense comm ssioners, the board shall report the facts
to circuit court, and the circuit court shall proceed by
attachnment against the witness. Second, the court rul ed that
appel | ees’ challenge to appellant’s jurisdiction had not been
rai sed before appellant and thus had not been preserved. Third,
the court ruled that appellees’ challenge to the admssibility of

evi dence denonstrating non-conpliance with conditions attached to

3(...continued)
6. There are other reasons, in the discretion of the
board, why the license should not be issued.

“Section 16-410 uses the term “summonses,” but the type of
sumons at issue in this case is a witness subpoena.
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the Iicense had not been raised before appellant and thus had not
been preserved. Fourth, the court, seemngly inconsistent with
its first ruling and with its judgnment, ruled that appellant’s
findings were supported by substantial evidence. Fifth, the
court ruled that appellees’ challenge to the adm ssibility of
testimony by residents and by a Mount Rainier police officer had
not been raised before appellant and thus had not been preserved.
The court affirnmed in part, reversed in part, and remanded for
further proceedings.

Appel I ant noted an appeal to this Court.

Standard of Review

In review ng the decision of an adm ni strative agency, this

Court perfornms the same function as the circuit court. Dep’'t of

Labor, Licensing & Reqgulation v. Middiman, 120 Ml. App. 725, 733

(1998) (citing Dep’t of Human Res. v. Thonpson, 103 Md. App. 175,

188 (1995)). W review the decision of the agency, not that of

the circuit court. Wsniewski v. Dep’'t of Labor, Licensing &

Requl ation, 117 Md. App. 506, 515-16 (1997) (citing Westinghouse

Elec. Corp. v. Callahan, 105 M. App. 25, 32 (1995)). When an

agency, including a | ocal alcoholic beverage |icensing board,
acts in a fact-finding or quasi-judicial capacity, we review its
decision to determ ne whether it was rendered in an illegal,
arbitrary, capricious, oppressive, or fraudul ent manner.

Chri stopher v. Mntgonery County Dep't of Health and Human

Servs., 381 M. 188, 213-14 (2004); G ant Food, Inc. v. Dep’'t of
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Labor, Licensing & Regulation, 356 Md. 180, 185 (1999) (citing

Dep’'t of Natural Res. v. Linchester Sand & Gravel Corp., 274 M.

211, 224 (1975)); Bd. of License Cormirs v. Toye, 354 Ml. 116,

121 (1999). Qur role is limted to determning if there is
“substantial evidence in the record as a whole to support the
agency’ s findings and conclusions, and to deternmine if the

adm ni strative decision is prem sed upon an erroneous concl usion

of law.” Muiddi man, 120 Md. App. at 733 (quoting United Parcel

Serv., Inc. v. People’'s Counsel, 336 Md. 569, 577 (1994)); see

also Baltinobre County Licensed Beverage Ass'n, Inc. v. Kwon, 135

Md. App. 178, 186-87, 194 (2000). The Court of Appeals has
defined “substantial evidence” as “such evidence as a reasonabl e
m nd m ght accept as adequate to support a conclusion” and

“whet her a reasoning m nd reasonably could have reached the

factual conclusion the agency reached.” Mastandrea v. North, 361

Md. 107, 133 (2000) (quoting Mayor of Annapolis v. Annapolis

Waterfront Co., 284 Md. 383, 398 (1979)); see also Blackburn v.

Bd. of Liquor License Conmirs, 130 Md. App. 614, 634 (2000)

(citations omtted). Under the substantial evidence test, we nmay
not substitute our own judgnent for that of the board.

Bl ackburn, 130 Md. App. at 623-24 (citing Baines v. Bd. of Liquor

Li cense Commirs, 100 Md. App. 136, 142 (1994)). \When revi ew ng

factual issues, we nust review the agency’s decision in the |ight
nost favorable to the agency since its decision is prima facie

correct and carries with it the presunption of validity. Toye,
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356 Md. at 185 (citing Catonsville Nursing Hone, Inc. v. lLovenan,

349 Md. 560, 569 (1998)). Moreover, the action of the |ocal
| i censing board is presuned to be proper and to serve in the best
interest of the public. M. Code 8§ 16-101(e)(1)(i); Toye, 354
M. at 121. The burden of proof is on the licensee to show that
the board s decision was arbitrary, fraudul ent, unsupported by
substantial evidence, or illegal. M. Code § 16-101(e)(21)(i);
Toye, 354 M. at 121.
Discussion

Appel | ant contends that the court erred in holding that it
was required to continue the proceedings before it and to report
to circuit court the failure of witnesses to appear or testify.

Art. 2B, section 16-410 provides, in pertinent part:

(a) Definitions. — (1) In this section the
foll owi ng words have the meanings indicated.

(2) “Board” neans the Conptroller, the
boards of |icense comm ssioners, or the nmenbers
of the boards, as appropriate.

(b) Wtnesses; oaths; service. — (1) For
t he purpose of all hearings and inquiries which
the board is authorized to hold and nake, the
board may i ssue sunmonses for w tnesses, and
adm nister to themoaths or affirmations.

(2)(i) Al sumonses shall be served by
the sheriff, except that:

1. Inthe Cty of Annapolis .
2. In Anne Arundel County .
3. In Baltinore City .

4. In Harford County . :

(ii) If any witness sumoned refuses or
neglects to attend, or if attending, refuses to
testify, the official issuing the sunmons shal
report the facts to the circuit court for the
county. The court shall proceed by attachment
against the witness in all respects as if the
Wi t ness summoned to appear in the court in a
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case pending before it had neglected or refused

to do so.
(c) Records or papers; enforcenent. — (1)
Thi s subsection applies in the foll ow ng
counti es:
* * *

(viii) Prince George’'s County;

(2) A board may subpoena any records or
papers pertaining to a |licensed business or
est abl i shnent .

(3) If a witness refuses to produce any
records or papers so subpoenaed the board shal
report the fact to the circuit court for the
county, and the court shall proceed by
attachnment against the witness in all respects
as if the refusal had been by a w tness
summoned to appear in the court in a case
pendi ng before it.

The circuit court interpreted the word “shall” in section
16-410(b)(2)(ii) as mandatory, requiring appellant to report the
failure of witnesses to testify to circuit court. W disagree.

Article 2B conprehensively governs al coholic beverages,
contains provisions applicable to all political subdivisions in
the State, and other provisions applicable only to sone, but not
all, of the subdivisions. Title 16 addresses, in part, the
regul atory and enforcenent powers of |ocal |icensing boards.

Qur reading of section 16-410 is that it gives the boards
subpoena power and a nethod for enforcing that power. The
section does not automatically require a board to report to
circuit court a failure of a witness to testify, but a board is
enpowered to do so.

In determ ning the neaning of “shall” in section 16-
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410(b)(2)(ii), we turn to the rules of statutory construction.
The cardinal rule of statutory interpretation is to “ascertain
and effectuate the intention of the legislature.” Toye, 354 M.

at 122 (quoting OGaks v. Connors, 339 Md. 24, 35 (1995)). To

determ ne |legislative intent, we nmust first |look to the actual
| anguage of the statute. 1d. (citations omtted). Moreover,
courts ordinarily will not | ook beyond the words of the statute
itself where the statutory | anguage is plain and unamnbi guous.
Id. (citations omtted).

The statutory | anguage, however, cannot be defined by
dictionary definitions alone. |1d. The Court of Appeals has
st at ed:

“I'n construing the neaning of a word in a
statute, the cardinal rule is to ascertain and
carry out the real legislative intention.”
Tucker v. Fireman’s Fund I nsurance Co., 308 M.
69, 73, 517 A 2d 730 (1986). W start by

exam ning the | anguage of the statute. 1d. W
are not constrained, however, by . . . “the
l[iteral or usual neaning” of the terns at

issue. 1d. at 75, 517 A.2d 730. “A dictionary
is a starting point in the work of statutory
construction, but not necessarily the end.”
Morris v. Prince George’'s County, 319 Md. 597,
606, 573 A.2d 1346 (1990).

Id. at 123 (quoting Rommv. Flax, 340 Md. 690, 693 (1995)).

In addition,

[W hile the | anguage of the statute is the
primary source for determning | egislative
I ntention, the plain nmeaning rule of
construction is not absolute; rather, the
statute nust be construed reasonably with
reference to the purpose, aim or policy of
the enacting body. The Court will |ook at
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the larger context, including the legislative
pur pose, wthin which statutory | anguage
appears.

Id. at 124 (quoting Tracey v. Tracey, 328 M. 380, 387 (1992));

see also Christopher, 381 M. at 209; G ant Food, 356 Ml. at 189-

90. It is especially necessary to |look at this |arger context
when the | anguage of the statute is anbiguous, and the

| egislative history is of no help. See Toye, 354 Ml. at 124
(“[When ‘there is a lack of relevant |egislative history, we
must rely substantially on the | anguage of the statutes in the
context of the goals and objectives they seek to achieve.’”)

(footnote omtted) (quoting Subsequent Injury Fund v. Teneyck,

317 Md. 626, 632 (1989)). Finally, the Court of Appeals has
stated, with regard to construing the various provisions of
Article 2B, that all parts of the Article “nmust be read together
as they formpart of a general system” |[d. (quoting State v.

Pet rushansky, 183 M. 67, 71 (1944)).

There are several different neanings for “shall”: (1) has a
duty to; is required to; (2) should; (3) may; (4) will; and (5)
is entitled to. Black’s Law Dictionary 1407 (8'" ed. 2004).
Therefore, “shall” may be either mandatory or directory. See

also Htchins v. Mayor and Gty Council, 215 M. 315, 323 (1958)

(“[I']t is well settled that the use of the words ‘shall’ or ‘may’
are not controlling, in determ ning whether a particul ar
provision is mandatory or directory.”). “The question of whether

a statutory provision using the word ‘shall’ is mandatory or
- 10 -



directory ‘turns upon the intention of the Legislature .

Solonon v. Bd. of Physician Quality Assurance, 132 Ml. App. 447,

456 (2000) (quoting Resetar v. State Bd. of Education, 284 M.

537, 547 (1979)), cert. denied, 300 Md. 275 (2000); Hitchins, 215

Ml. at 323.

Section 1-101 of Article 2B states in part:

(a) Requlation necessary. — (1) It is the
policy of the State of Maryland that it is
necessary to regulate and control the
manuf acture, sale, distribution, transportation
and storage of al coholic beverages within this
State and the transportation and distribution
of al coholic beverages into and out of this
State to obtain respect and obedi ence to | aw
and to foster and pronote tenperance.

(2) It is the legislative intent that that
policy will be carried out in the best public
interest by enpowering . . . the various |ocal
boards of license conm ssioners and |iquor
control boards . . . with sufficient authority
to adm nister and enforce the provisions of
this article.

(enmphasi s added).

The legislature clearly intended that the various |icensing
boards be enpowered to regul ate and control the sale of alcoholic
beverages, and requiring a board to report to the circuit court a
failure of a witness to testify, in all such instances, would
hi nder the board in exercising its authority under Article 2B.

Mor eover, section 16-410(b) states in subpart (1) that the
board “may” issue subpoenas for w tnesses, but, in subpart (2)
that the official issuing the subpoena “shall” report to the

circuit court if any w tness subpoenaed refuses or neglects to

- 11 -



attend and/or testify. |If the word “shall” is read as mandatory,
this provision would require the board to enforce a subpoena that
it had the authority to refuse to issue in the first place.
Additionally, we note that the statute provides no penalty for
failure to “report the facts to circuit court.” Gven the

| egi sl ati ve purpose of Article 2B, we conclude that the word
“shall” is directory only, and not mandatory.

In all proceedings, the board nust conduct a fair hearing
and conply with all other laws, including due process. In the
case of a party seeking a subpoena, a board nust seek enforcenent
if necessary to protect a party’s rights. That can only be
deternmined on a case-by-case basis. |n other words, the statute
i n question enpowers a board to issue and enforce subpoenas, and
its actions in a given case are subject to review under the
appl i cabl e standard of admi nistrative revi ew.

Appel I ant explained its action. The request to issue the
subpoena came one day before the hearing, w thout an acceptable
expl anation as to why it had not occurred earlier. Appellant
noted the license was due to expire on May 31. There was no
proffer that the witnesses were properly served pursuant to
statute.® The reasonable inplication fromthe record is that the
W tnesses, if served, were served by counsel for the |icensees on

May 4 or 5.

*The statute requires that service be by the county sheriff.
8§ 16-410(b)(2)(i).
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There was no proffer of the expected testinony, but
appel  ant assunmed that the witnesses would testify that they
observed no activities that would constitute a di sturbance of the
public peace and safety. Appellant noted there was consi derable
evidence to the contrary. For exanple, residents testified that
custoners of the |licensees harassed and annoyed nei ghbors,
solicited prostitution, solicited the sale of drugs, urinated in
public, drank al coholic beverages in public, and acted in a | oud
and di sorderly manner. Moreover, when the restaurant part of the
busi ness was open, it had numerous code violations, including
damaged wall's and ceilings. This evidence was adequate to
support appellant’s conclusion that the activities of the
| i censees disturbed the peace of the nei ghborhood, and a court
may not wei gh the evidence or substitute its own judgnent for
that of appell ant.

Appel I ant conducted a hearing in accordance with |law.  Under
the circunstances, its refusal to continue the hearing and refer

the matter to circuit court was not arbitrary or capricious.?®

®Because the issue is not before us, we express no opinion
on the procedure to be followed by a circuit court when, pursuant
to Art. 2B, section 16-410, a board reports to the court the
failure of a wtness to appear, testify, or produce docunents.
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Consequently, we nust affirm appellant’s deci sion.

JUDGMENT AFFIRMED IN PART AND
REVERSED IN PART. CASE
REMANDED TO THE CIRCUIT COURT
FOR PRINCE GEORGE’S COUNTY
WITH INSTRUCTIONS TO AFFIRM
THE DECISION OF THE BOARD OF
LICENSE COMMISSIONERS. COSTS
TO BE PAID BY APPELLANT.



