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This appeal is by George G Linkus, Jr., appellant, froma
decision of the Crcuit Court for Baltinore Cty affirmng the
denial by the Maryl and State Board of Heating, Ventilation, Air-
Condi tioning and Refrigeration Contractors (the Board), appell ee,
of appellant's application for a master's |license, pursuant to
Ml. Code Ann., Bus. Reg., 8 9A-306 (1992 and 1996 Supp.)
Appel | ant presents one issue for our review

Did the State Board of Heating, Ventilation, Air-

Condi tioning and Refrigeration Contractors make an

error of law in refusing appellant a Master's |icense

due to his rape conviction six years earlier?

Statenent of Facts

The parties proceeded in circuit court on a statenent of
facts in lieu of a transcript of the admnistrative proceedi ngs,
pursuant to Rule 7-206(b); they proceed in this Court on the sane
statenment of facts and without a transcript of the argunment in
the circuit court. Appellant testified at the hearing before the
Board but did not call any other witnesses. The record does not
contain a transcript of his testinony or any reference to his
testinony other than as referenced herein.

Appel lant filed an application for a master's |license
"qualifying review' with the Board on August 31, 1993. On the
application, in response to an inquiry as to whether appell ant
had ever been convicted of a felony, appellant checked the box,
"No." Upon the Board's initial review of appellant's

credentials, the Board approved appellant for the issuance of a



master's license. On or about Cctober 9, 1994, the Board
received fromthe Maryl and State Departnent of Licensing and
Regul ation appellant's "Application for Oiginal

Li cense/Certificate.” On that form dated October 9, 1994,
appel l ant indicated "Yes" in response to a question as to whet her
he had ever been convicted of a felony. Appellant subsequently
provided the Board with a statenent indicating that he had been
convicted of a felony, disclosing that he had been rel eased from
probation in March, 1994 w thout identifying the nature of the

of fense. Appellant testified that he initially indicated that he
had not been convicted of a felony on the advice of an attorney
and his belief that his release fromprobation permtted himto
respond in that manner.

On January 18, 1995, appellant was notified by mail that his
application had been denied. The Board "determ ned in accordance
with 8 9A-310(a)" that appellant's conviction disqualified him
for a heating, ventilation, air-conditioning and refrigeration
(HVACR) license and inforned appellant that he had ten days to
request a formal hearing. Appellant did so, and a hearing was
hel d on March 22, 1995, pursuant to Mil. Code Ann., Bus. Reg. 8§
9A-311' and COVAR .09.01.02.01 et seq. By witten order dated
May 10, 1995, the Board affirned its denial of appellant's

application. Records fromthe Crcuit Court for Baltinore

Hereinafter, all references to the Busi ness Regul ation
Article will be abbreviated "Bus. Reg."
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County, introduced as exhibits in the adm nistrative proceedi ng,
reflect that appellant was convicted in July 1989, of second-
degree rape, in violation of MI. Code Ann., art. 27, 8 463, and
was sentenced to five years incarceration, all but eighteen
mont hs suspended, and five years probation. On October 31, 1989,
t he non-suspended 18-nmonth termwas nodi fi ed and appel | ant began
serving probation on that date. The probationary period
originally was to continue through August 15, 1995, but appell ant
was granted early term nation and di scharge from probation
termnating on April 26, 1994. In addition, appellant received
court-ordered counseling.

The record does not reveal the circunstances surroundi ng
appel lant's conviction except for the statenent in the Board's
Order that, while appellant's conviction "was not an on-the-job
occurrence and did not directly involve the provision of HVAC
services, his conduct does constitute a personal sexual assault
against the victim" The Board, in its "Findings of Fact,"
stated, in part:

[ Appel l ant' s] work certification indicates

t hat he has been enployed by his father's
conpany, Linkus Refrigeration Conpany, Inc.,
since 1973 as an HVACR Mechanic. M. Linkus
clarified through testinony, that prior to
his incarceration in July, 1989, M. Linkus,
now 39 years old, had been enpl oyed by Linkus
Refrigeration Conpany, Inc. since 1973. M.
Li nkus returned to his enploynent with Linkus
Refrigerati on Conpany, Inc. upon his rel ease

in October 1989 and worked there throughout
his five-year probation



M. Linkus testified that his duties
with Linkus Refrigeration Conpany's [sic]
i nclude work at apartnment conpl exes where M.
Li nkus is authorized to enter residential
homes to provide heating, ventilation, air
conditioning and refrigeration services. He
is given a passkey, providing himaccess into
i ndi vi dual apartnents to conduct his work.
M. Linkus further testified that Linkus
Refrigeration Conpany permts himto work
i ndependently and unsupervised in these
hones.

In addition to "Findings of Fact," the Board' s Order
cont ai ned t he subheadi ngs, "D scussion” and "Concl usions of Law "

The latter two sections provide:

Di scussi on

M. Linkus does not contend that he was
not convicted of second-degree rape or that
the crime is not a felony. The issue before
the Board is whether M. Linkus nay be
granted a master HVAC |license. The stated
pur pose of the statutory provisions requiring
i censure of HVAC contractors is to protect
the public. Bus. Reg. Art., Ann. Code of
M., 9A-102(1).

M. Linkus' attorney argued that M.
Li nkus, who would be working with his father
and brother as he did prior to his
conviction, feels he can "conduct his duties
ina nmoral manner." M. Linkus testified
that he falsely indicated on his initial
application that he had not been convicted of
a felony because he believed his release from
probation permtted himto so state and he
did so on the advice of his attorney.

The Board considers the crinme of second-
degree rape a serious one. The Board
bel i eves responsibility and dependability are
essential for a master HVAC contractor. The



public relies on the trustworthiness of
contractors who enter their hones.

Therefore, licensure by the Board of an

i ndi vi dual convicted of a crine involving a
sexual assault of this nature is especially
probl ematic for the Board. Wile M. Linkus
of fense was not an on-the-job occurrence and
did not directly involve the provision of
HVAC servi ces, his conduct does constitute a
personal sexual assault against the victim

Moreover, that M. Linkus initially
conceal ed the fact of his crimnal conviction
is equally troublesonme to the Board as it is
suggestive of a violation of Bus. Reg. Art.,
Code Ann. of M., 89A-310(1) which provides,
in part, that the Board may deny or revoke a
license to any applicant if the Board finds
the individual obtained the Iicense by fraud
or fraudul ent representation. Wile the
Board finds problematic M. Linkus
explanation for his initial denial of any
crimnal conviction on his application, the
Board acknow edges that M. Linkus
subsequent|ly accurately indicated his
crimnal status to the Board.

M. Linkus argued that the Board cannot
deny hima license because the Bus. Reg.
Art., Ann. Code of MJ., Title 9A does not
specifically provide that conviction of a
felony shall be a bar to a license. However,
the Attorney General of Maryland has opi ned
t hat

i censi ng agenci es of the Departnent of
Li censi ng and Regul ation [such as the
HVAC Board] are enpowered, whether by
specific statutory enactnent or by
admnistrative rule, to rely on an
applicant's crimnal record in

det erm ni ng whet her such person shoul d
be issued a |license.

57 Op. Att'y Gen. 335, 340-341 (1972).
There, the Attorney General suggested that
the |icensing agency consider the anmount of
time which may have el apsed since the
conviction, the nature of the offense and
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whether it has a rational connection with the
applicant's fitness or capacity to perform
the occupation. [d. at 341.

At the hearing, M. Linkus maintained
that his conviction does not bear any
connection to HVAC services. Had he been
convicted of theft, enbezzlenent or
falsification of records, he argued such
of fenses woul d bear a relationship to his
fitness to provide HVAC services. That M.
Li nkus' of fense does not involve a crine
agai nst property or a crine of noral
turpitude, but rather a crime against a
person, does not persuade the Board that the
nature of the crinme at issue is |ess serious.
Rat her, the Board can think of no greater
exanpl e of when a crimnal conviction may be
t hought to relate to the applicant's fitness
for an occupational license than rape. The
master |icense sought by M. Linkus wll
permt himto enter residential hones to
wor k, unsupervised. The State-issued |license
carries with it the State's sanction of M.
Li nkus' fitness to provide HVAC services, to
be relied upon by the citizens of Maryl and.

The anount of tinme that has el apsed
since M. Linkus' 1989 conviction is just
under six (6) years. The Board believes that
it would be inappropriate for it [to] grant
M. Linkus' application for a master |icense
at this tinme, under the circunstances of this
case.

Concl usi ons of Law

Based on the Findings of Fact, and using
t he speci alized know edge, training and
experience of its several nenbers, the State
Board of Heating, Ventilation, Air-
conditioning and Refrigeration Contractors
reaches the follow ng conclusions as a nmatter
of |aw

The Applicant, George J. Linkus, Jr.
fails to qualify for a master |icense
pursuant to Bus. Reg. Art., Ann. Code of M.,




89A- 308 given the circunstances of his 1989
fel ony rape conviction.

Appel lant filed a petition for judicial review of the
Board's decision in the circuit court. After oral argunent on
January 17, 1996, the circuit court issued a nmenorandum and order
on March 18, 1996, affirmng the Board's order and accepting the
Board's contention that the enabling statute "authorizes [the
Board] to review the background of an individual applying for a
license and to deny licenses to those persons whose backgrounds
the Board concl udes pose a threat to the public at |arge, under
t he | anguage of the statute. . . ." Appellant has now filed an
appeal to this Court.

Standard of Revi ew

The Board's decision is subject to review under the Mryl and
Adm ni strative Procedure Act, codified at Mb. CooE ANN., STATE Gov' T
8 10-101 et seq. (1995 & Supp. 1996). Appellant does not
chal | enge the Board's findings of fact but, instead, argues that
the Board acted outside the scope of authority conferred upon it
by the Legislature, therefore, raising a question of law. The
Board' s conclusions of law are not entitled to any deference upon

review. Ahalt v. Montgonery County, 113 M. App. 14, 22 (1996).

Were this a case dependent upon issues of technical
expertise or an interpretation of the Board' s own internal
regul ations, we would generally defer to the interpretation of

the Board. See Departnent of Health & Mental Hygi ene v. Reeders




Menorial Honme, Inc., 86 Md. App. 447, 453 (1991). W cannot do

so when an agency is deciding an issue of law. 1d. at 452.
Anal ysi s
The right of an individual to engage in a |lawful occupation

has | ong been recognized. Singer v. State, 72 M. 464, 465

(1890). It is also well settled, and acknow edged in Singer,
that a person's right to engage in any |lawful occupation is
subservient to the legitimate right and duty of the state to
protect the health, safety, and welfare of its citizens, through
the valid exercise of its police power. |d. at 466. Al
occupational |icensing emanates fromthis authority. For the
greater good of the public at large, a state, under its police
power, is free to place certain restrictions upon those who w sh
to enter or practice a particular occupation.

The broad authority of the state to place restrictions upon
t hose who wi sh to pursue an occupation is not wthout
limtation, however. |In order to prevent arbitrary and
capricious use of this power, due process and equal protection
require that any regulation of a business nust bear a reasonable

and rational relationship to the state's objective. See Massage

Parlors, Inc. v. Mayor & City Council of Baltinpbre, 284 M. 490

(1979). (citing the Fourteenth Amendnent of the United States
Constitution and Article 24 of the Maryl and Decl arati on of

Rights). Wile this "rational relationship test,” as it is



comonly known, nay be a fairly easy burden for the state to
meet, these constitutional considerations do not represent the
sum and substance of the |limtations placed upon an occupati onal
licensing board's actions, this appeal being a case-in-point.
Wi | e appell ant does not raise a constitutional claimin his
chal l enge of the Board's authority to withhold a |icense, he does
rai se an i ssue concerning the limtation of the Iicensing
authority with respect to the discretion given to it by the
Legi sl ature. The issue before us is solely one of statutory
interpretation, i.e., was the Board acting within its |legislative
mandate when it deni ed appellant a |icense? The issue can be
stated in two parts: (1) was the Board acting within its express
authority, and (2) if not, was the Board acting within its
inplied authority?

A. Ceneral Principles of Statutory Construction

"The cardinal rule of statutory construction is to ascertain

and carry out the actual intent of the Legislature.” Mntgonery

County v. Buckman, 333 Ml. 516, 523 (1994). The task of

statutory interpretation begins with the ordinary and natur al
meani ng of the words enployed. |If the |language is plain and free
fromanbiguity and expresses a definite and sensi bl e neani ng,
there is no need to | ook el sewhere to ascertain the intent of the

| egi sl ative body. Director of Finance v. Charles Tower

Part nership, 104 Md. App. 710, 717-18, cert. granted sub nom,

Chesapeake Tel. v. Director of Finance, 340 Md. 268 (1995), and
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aff'd, 343 M. 567 (1996).

Al t hough the | anguage of the statute is the primary
i ndicator of legislative intent, we nust examne the entire
statutory schene and consider the purpose behind the enactnent.
Further, we nust read all parts of a statute together. Ward v.

Dept. of Public Safety, 339 Ml. 343, 351-52 (1995); Departnment of

Public Safety & Correctional Services v. Howard, 339 Md. 357, 369

(1995). We will consider not only the literal neaning of
| anguage but its nmeaning and effect in light of its setting and

t he objectives of the enactnent. Prince George's County v.

Brown, 334 M. 650, 659 (1994). Cognizant that the |anguage of
the statute is the foundation fromwhich our inquiry comences,
we also will review legislative history and the prior state of
| aw and contenplate the particular evil, abuse, or defect that

the Legislature wished to renedy with the enactnment of the

statute at issue. Lenmey v. Lenmey, 102 M. App. 266, 290
(1994).

The legislative history of a statute,

i ncl udi ng anendnents that were consi dered
and/ or enacted as the statute passed through
the Legislature, and the statute's
relationship to earlier and subsequent

| egi slation are "external manifestations" or
"persuasi ve evidence" of |egislative purpose
that nay be taken into consideration.

Rose v. Fox Pool Corp., 335 Md. 351, 360 (1994). Moreover, the

exam nation of related statutes is not beyond our reach. CEICO

V. Insurance Commr, 332 Mi. 124, 132 (1993).
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B. Di scussi on

(1)

The statute creating, regulating, and enpowering the Board

can be found wthin Bus. Reg. 88 9A-101 to 9A-602. The Board
argues that, under Bus. Reg. 8 9A-102(1), it was granted broad
di scretionary authority to "protect the public" through the

I icensing of HVACR contractors. Section 9A-102 states in ful

t hat :

The purpose of this title is to establish

a licensing program for individuals who
provi de or assist in providing heating,
ventilation, air-conditioning, and
refrigeration services to:

(1) protect the public;

(2) provide and maintain efficient and
saf e systens;

(3) pronote high professiona
standards; and

(4) ensure that qualified individuals
carry out subsections (1), (2), and (3) of
this section.

Thi s mandate, the Board concludes, allows it to consider evidence
of character, e.qg., appellant's rape conviction, as grounds on
which to deny a license. The statutory provision applicable to
denial of a license appears in Bus. Reg. 8 9A-310, which states

t hat :

The Board may deny a license to any
applicant, reprimand any |icensee, or suspend
or revoke a license after a public hearing
conducted in accordance with the provisions
of 9A-311 of this title, if the Board finds
t hat the individual

(1) obtained a license by false or
fraudul ent representation;

(2) transferred the authority granted

11



by the |icense to another person;

(3) willfully or deliberately
di sregarded and viol ated the code established
by the Board under this title;

(4) willfully or deliberately
di sregarded and vi ol ated buil di ng codes,
el ectrical codes, or laws of the State or of
any nmunicipality, city, or county of the
St at e;

(5) aided or abetted a person to evade
a provision of this title by allowing a
license to be used by an unlicensed person,
firm or corporation;

(6) willfully or deliberately
di sregarded disciplinary action taken by a
muni ci pality, city, or county against the
i ndi vidual in connection with providing
heati ng, ventilation, air-conditioning, or
refrigeration services;

(7) abandoned or failed to perform
w thout justification, any contract or
project to provide heating, ventilation,
air-conditioning, or refrigeration services;

(8) perfornmed work under a heating,
ventilation, air-conditioning, or
refrigeration services contract or project
that is inadequate or inconplete;

(9) directly or indirectly published
any advertisenent relating to the providing
of heating, ventilation, air-conditioning, or
refrigeration services that contained an
insertion, representation, or statenent of
fact that is false, deceptive, or m sl eading;

(10) nmade any materi al
m srepresentation in the procurenent of a
heati ng, ventilation, air-conditioning, or
refrigeration services contract or project;
or

(11) failed in any material respect to
conply with the provisions of this title.

As additional authority to disqualify appellant based on his
1989 rape conviction, the Board focuses upon the |anguage of Bus.
Reg. 8 9A-310(4), which allows denial of a license based upon

evidence that an applicant "willfully or deliberately disregarded
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and viol ated building codes, electrical codes, or laws of the
State or of any nmunicipality, city, or county of the State."
(Enphasi s added). The crux of the Board's assertion is that each
phrase within "building codes, electrical codes, or |laws of the
State" is to be read independently, neaning that any wllful or
del i berate violation of a building code, an electrical code, or
any law of the State is wthin the scope of the statute. The
Board concl udes that, due to the nens rea el enent of rape,
appellant's conviction was a willful violation of Maryl and | aw,
hence the strictures of Bus. Reg. 89A-310(4) are satisfied.
Because of the serious nature of rape, appellant's |icense was
deni ed because it would "permit himto enter residential honmes to
wor k, unsupervi sed. "?2

Appel I ant construes Bus. Reg. 8 9A-310(4) differently.
Appel | ant asserts that the terns are to be read interdependently,
meani ng that the statute should be read to nean any willful or
deli berate violation of any building code, any electrical code,
or any simlar |law. Because his rape conviction is unrelated to
any building or electrical law of the State, it is therefore
out side the scope of the Board' s investigatory consideration and,

thus, an inperm ssible basis upon which to deny his |icense.

2Appel | ee does not reconcile this conclusion with its
earlier finding that appellant, in his current occupation as a
HVACR nechani ¢, has been and continues to work in residential
areas unsupervi sed, as an enpl oyee of Linkus Refrigeration
Conpany.

13



Qur discussion begins with an exam nation of the statute
itself. As is true for all adm nistrative agencies, the HVACR
Board's authority to act is defined by what expressly or

inpliedly has been given to it by the Legislature. See Vest v.

G ant Food Stores, Inc., 329 Md. 461, 466 (1993); Brzowski v. M.

Hone | nprovenent Comm, M. App. __ (No. 610, Septenber

Term 1996, filed February 27, 1997); Northwest Land Corp. V.

Maryl and Dep't of Env't, 104 M. App. 471, 487-88 (1995).

As stated above, our goal in interpreting a statute is to
di scern and effectuate |legislative intention. Various rules of
constructi on have been recognized as aids in that process. |If
t he i ntended purpose of a statute and its |anguage are clear and
consistent, we ordinarily can end our analysis at that point. |If
the legislative intent is clear, although the |Ianguage may not
plainly state the intent, we construe the | anguage so as to
effectuate the intent if it is capable of such construction. 1In
t hose instances, the rules of construction are useful, but
primarily to explain the predeterm ned goal. I1f, as in the case
before us, we are uncertain as to the legislative intent, then
the rules of construction applied to the | anguage used in the

statute lead us to the result. See Taylor v. Friedman, M.

~ (No. 2, Sept. Term 1996, filed Feb. 13, 1997).

The Legislature is the | aw nmaki ng branch of governnent. W
are not permtted to be concerned with the wi sdom need, or
appropriateness of legislation as long as it is within
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constitutional limtations. W may not substitute our judgnment
for that of the Legislature and rewite legislation even if we
disagree with it. Nor are we free to anend a statute under the

gui se of statutory construction. See Maryl and-National Capital

Park & Planning Commin v. State Dep't of Assessnents & Taxation,

110 Md. App. 677, 700 (1996), and Conaway v. State, 108 M. App.

475 (1996). If we believe there is a problemw th particul ar
legislation, we are limted to calling the Legislature's
attention to it.

Taken in isolation, the phrase in Bus. Reg. 8 9-310(4), on
whi ch the Board relies, supports its interpretation. W cannot
read "laws of the State" in 8 9A-310(4) in isolation, however
but must consider it in the context of the entire statutory
schenme, because Title 9A was enacted in its entirety rather than

in a pieceneal fashion. See Conptroller of the Treasury v. John

C._Louis Co., 285 M. 527, 538 (1979) ("[I]t is not proper to

confine interpretation to the isolated section to be construed.”
Id.). Considering the |anguage of Bus. Reg. 8 9A-310(4) in the
context of the entire act, and enploying certain well-settled
principles of statutory construction, we conclude that
appellant's interpretation of 8 9A-310(4) is the correct
interpretation.

Under the doctrine of ejusdem generis, when general words in

a statute follow the designation of particular things, classes,
or subjects, the general words will usually be construed to
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i nclude only those things, classes, or subjects in the sane

general nature as those specifically nmentioned. 1n re Willace

W, 333 Md. 186, 190 (1993) (quoting G ant of Maryland v. State's

Attorney, 274 M. 158, 167 (1975)).

Under the doctrine of reddendo singula singulis, when a

sentence in a statute contains several antecedents and several
consequents, such as in Bus. Reg. 8 9A-310(4), they are to be
read together. This doctrine, better known in other

jurisdictions as the "last antecedent rule," see, e.qg., Boeing v.

State, Dep't of Licensing, 693 P.2d 104, 108 (Wash. 1985), has

been applied in Maryl and under the nore cunbersone nane of "the
principle of statutory construction 'that a qualifying clause
ordinarily is confined to the i medi ately precedi ng words or

phrase.'" Enploynment Sec. Admn. v. Winer, 285 M. 96, 100

(1979) (quoting Sullivan v. Dixon, 280 M. 444, 451 (1977)).

Appl ying the principles discussed above, the phrase "l aws of
the State" in Bus. Reg. 8 9A-310(4) neans laws simlar to
bui I ding codes or electrical codes.® To interpret it wthout
such imtation would nean that the Legislature enpowered the
Board to deny a license based upon the violation of any State
law, a result inconsistent with the statutory schene.

Simlarly, when we consider the | anguage of Bus. Reg. 8§ 9A-

S\¢ al so note that the Board is limted to a consideration
of violations of laws of this State -- not any state. As
di scussed later, the rationale for this and other distinctions
made by the Legislature is not readily apparent to us.
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102(1) in the context of the entire act, we cannot read it as
broadly as the Board urges. As noted previously, all |icensing
statutes del egate police power and are designed to protect the
public. The statenent to that effect in Bus. Reg. 8 9A-102(1) is
sinply a recognition of that fact and does not purport to

del egate the entire police power of the State to the Board. W
must | ook to the specific del egation of powers contained in the
body of the statute. The question is the nature and extent of
the delegation. The HVACR act in Title 9A is expressly concerned
with the need to determ ne whet her an individual possesses the
technical qualifications necessary conpetently to install and

servi ce HVACR systens.* See Bus. Reg. 8§ 9A-310.

4 Not only is the Board not expressly enpowered to
consi der noral character or crimnal convictions other than as
they may be relevant to one of the subsections in Bus. Reg. 8§ 9A-
310, such considerations play no part in the nature of the
exenptions fromlicensing contained in Bus. Reg. 8§ 9A-103:

Scope of title.

This title does not limt the right of

(1) an individual owner of a single-
famly dwelling while that owner is
practicing heating, ventilation, air-
conditioning, or refrigeration services on or
within a building or structure owned by the
i ndi vi dual ;

(2) an individual who is building a
single-famly dwelling in which that
i ndividual will reside while practicing
heati ng, ventilation, air-conditioning, or
refrigeration services on or within that
dwel |'i ng;

(3) an enployee of a public utility
conpany regul ated by the Public Service
Comm ssi on, when engaged i n:

17



(1) the devel opnment, construction,
mai nt enance, or repair of electric or gas
facilities located in the State; or

(1i) the construction, maintenance,
or repair of electric or gas appliances in
the service area of the public utility;

(4) subject to 8 9A-403(a) of this
title, an enployee of the United States
governnment, the State governnent, a |oca
government, or an independent agency while
t hat enpl oyee is practicing heating,
ventilation, air-conditioning, or
refrigeration services on or within buildings
or structures owned or solely occupied by the
United States governnent, the State
governnment, a |ocal governnent, or an
i ndependent agency;

(5) an individual enployed in the
instal l ati on, maintenance, alteration,
repair, or replacenent of self-contained
heating, air-conditioning, refrigeration, or
ventilation systens, or other appliances
requiring not nore than 225 volts or 25 anps
of electrical current;

(6) an individual possessing a master
electrician's license issued by the State or
any county, when engaged in the installation,
alteration, service, repair, or replacenent
of individually controlled electric
resi stance heat;

(7) an individual possessing a master
pl unber's license issued by the State,
Bal ti more County, or the Washi ngton Suburban
Sani tary Conmm ssion when providi ng heating,
ventilation, air-conditioning, or
refrigeration services on hydronic heating
syst ens;

(8) an individual possessing a |icense
to practice engi neeri ng when providi ng
heati ng, ventilation, air-conditioning, or
refrigeration services in connection with the
practice of engineering;

(9) an individual who installs, alters,
renmodel s, maintains, or repairs oil burners
exclusively while enployed by a supplier of
home heating fuel; or

(10) an individual regularly enployed
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The |l egislative history of the act supports our
interpretation. Wen the HVACR act was initially proposed, the
Board was intended to be an advisory board to the Maryl and Honme
| nprovenent Conm ssion (H C), operating under the auspices of the
home i nprovenent act. See legislative bill file for H B. 1386
(1992) (corresponding to ch. 649, Laws of Maryland (1992),
enacting the HVACR act). This forner schenme was rejected by the
Assenbl y, changed conpletely, and submtted in substantially the
same formin which it was finally adopted as Title 9A. The hone
i nprovenent act, Bus. Reg. 8§ 8-101 to 702. Bus. Reg. § 8-303(c),
in delineating the qualifications for hone inprovenent |icense
applicants, specifically states that

To evaluate the qualifications of an
applicant for a |icense, the [Honme

| mprovenent] Conm ssion may ask the applicant
for:

(1) information about the applicant's
character, experience, and financi al
stability.

(2) any other information that the
Comm ssi on needs.

By contrast, the qualifications section of the HVACR act does not

include a reference to an applicant's character. Instead, it

by the owner of property, or the owner's
agent, to engage in maintenance and repair
wor K.

Per sons exenpt include persons enployed by suppliers of honme
heating oil, persons "regularly enployed" by owners of property
(such as any apartnent conplex), or enployees of a public
utility, even though such persons are not subject to any other
| i censi ng board.
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focuses excl usively upon an applicant's HVACR on-the-job
experience for a specified tine period and the passing of a

Boar d- adm ni stered exam nation. Further, Bus. Reg. 8§ 8-311, the
H C parallel to Bus. Reg. 8 9A-310, expressly states that a
license may be denied if the applicant "is convicted of a
felony." Bus. Reg. 8§ 8-311(5). As originally proposed, the
HVACR act woul d have been a part of the H C act and presunably
HVACR appl i cants woul d have been subject to the sanme provisions
for denial and qualifications as are H C applicants. It is

| ogi cal to conclude that, by enacting the HVACR act in its
current form the Legislature intended to grant narrower powers
of discretion to the HVACR Board than it previously had granted
to the H C Board. Instead of using the H C | anguage, the
Legi sl ature nodell ed the | anguage in Bus. Reg. 8 9A-310(4) after
paral l el sections addressing the |licensing of plunbers and

el ectricians.® The parallel provision of the statute governing
the denial of a master electrician's license, Ml. Code Ann., Bus.

Occ. & Prof. § 6-316 (1995 Repl. Vol., 1996 Supp.),® contains the

The HVACR act was sponsored by Rep. Curran, representing

the 43rd legislative district in the House of Delegates. 1In his
witten address recommending the bill's passage, he noted that
"The | anguage in the bill generally follows the |anguage in the

code applicable to other licensing statutes, such as plunbing and
electricians.” See legislative bill file for H B. 1386 (1992)
(corresponding to ch. 649, Laws of Maryland (1992), enacting the
HVACR) .

SHerei nafter, all citations to the Business Cccupations and
Prof essions Article will be abbreviated "Bus. Occ. & Prof."
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sane | anguage as the HVAC act.” There is a difference in the
parall el section of the statute denying |icenses in the plunbing
trade, Bus. Occ. & Prof. 8§ 12-312(4), which provides that:

Subj ect to the hearing provisions of § 12-313
of this subtitle, the [Plunbing] Board may
deny a license to any applicant, reprinmnd
and |icensee, or suspend or revoke a |icense
if the applicant or |icensee:

(4) is quilty of violating the State Pl unbing
Code or applicable |ocal plunbing code while
providing services or assisting in providing
pl unmbi ng services

(Enphasi s added.) The plunbing statute is even nore restrictive
and expressly states that only plunbing violations are rel evant.
Based on a review of the legislative history, we concl ude
that the Legislature did not intend to grant power to the Board
to consider an applicant's general character or prior crimnal
convictions unrelated to the subsections contained in Bus. Reg.

9A-310. The focus of the HVACR act is to guarantee that those

! Deni al s, reprimnds, suspensions, and
revocations -- Gounds; evidence.

(a) Gounds for State Board action. --
Subj ect to the hearing provisions of § 6-317
of this subtitle, the State Board nmay deny a
State license to any applicant, reprimand any
State licensee, or suspend or revoke a State
license if the applicant or State |icensee;

(5 wllfully or deliberately
di sregards and violates a buil di ng code,
el ectrical code, or law of the State or a
| ocal jurisdiction.
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who possess a Maryl and HVACR | i cense have a m ni nal degree of
conpet ency and experience, through creation of a Board to define
and enforce those technical standards by required inspection of
work and |icensing. The HVACR act was expressly patterned on the
el ectricians' and plunbers' |icensing provisions, both
restrictive in nature. This is in contrast to the hone
i nprovenent act, where, as noted previously, the HHC is expressly
enpowered to consider issues of general character. The hone
i nprovenent act, however, does not enpower the HHC to inspect for
conpetency, quality, and conpliance. There are, in fact, no
technical regulations for the HC to enforce, as a hone
i nprovenent license is a license to do business, not a statenent
that a license holder is particularly skilled. An HVACR master's
license is, by definition, a certificate of proficiency in that
trade, such as that of an electrician or plunber.
(2)

The Board argues in the alternative that it, |ike al
| i censing boards granted discretionary |icensing authority,
possesses the inplied authority to eval uate whether an applicant
is a fit and proper person of good character, absent specific
statutory restriction to the contrary. Noting that there are no
Maryl and cases in support of this proposition, the Board cites

three cases fromother jurisdictions, Santoro v. Mrshel, 55

N.Y.S. 2d 328 (N. Y. 1945); Zemansky v. Board of Police Commirs,

143 P.2d 361 (Ca. 1943); State ex rel. Roberts v. Knox, 14 So. 2d
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262 (Fla. 1943), respectively.

Dealing with each in turn, we first note that Santoro does
not support the proposition stated. In Santoro, a short two-page
opinion that cites no authority, a restaurant had acquired a bad
reputation in the local community. Santoro, 55 N.Y.S. 2d at 329.
The local nunicipality denied the owner a renewal of his
restaurant |icense on the grounds that he was an unfit and
i nproper person. 1d. He responded by stating that the
muni cipality's restaurant |icensing ordinance did not expressly
provi de for revocation based upon reputation. The New York court
affirmed the revocation, noting that, while the town ordi nance
di d not expressly provide for revocation based on character, the
New York statute granting and directing the nunicipalities
licensing authority did use that express |anguage. [d. at 330.
Therefore, the court reasoned, since the enabling New York State
statute allowed nunicipalities to consider character as grounds
for revocation, a particular |ocal ordinance need not repeat the
sane | anguage to be valid, since it was nade in reliance on that
state statute. |1d. The Board points to no Maryl and statute of
general application fromwhich this authority could be inplied;
thus, this case cannot support its contention.

I n Zemansky, a pawn broker's license was revoked, in part

because he was not a "fit and proper person,"” though character
was not a stated ground for revocation within the |Iicensing
statute. Zemansky, 143 P.2d at 363. The California Court of
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Appeal (the California District Court of Appeal at that tine),
w t hout expl anation, stated that it could be inplied that the
Board of Police Comm ssioners had the discretion to consider
character when denying a |icense, though the statute was silent

on the subject. 1d. Zemansky, however, limted its holding to

|icenses granted by the Board of Police Conm ssioners. [d. As

support, the Court in Zemansky relied on Co-Operative Junk Co. V.

Board of Police Conm ssioners, 177 P. 308 (Cal. 1918). In Co-

Qperative Junk Co., the California court stated the general rule
that licensing authorities only have that authority given them by
express provision of law, and any |icensing authority's act

out side the scope of that express authority is invalid. 1d. at

309. The California court reasoned in Co-erative Junk Co.,

however, that, when the licensing body is the Board of Police
Comm ssioners, it will be presuned that, unlike all other
occupations, the occupations subject to licensure by that agency
are ones requiring regular police supervision. 1d. The Courts

in Zemansky and Co- Qperative Junk Co. specifically limted its

hol di ngs to such occupati ons.

State ex rel. Roberts v. Knox, 14 So. 2d 262 (Fla. 1943), is

i napposite and need not be discussed at length. In that case,
the electricians |licensing board for the City of Mam was
accused of denying a license arbitrarily and capriciously. 1d.
at 262-63. The Suprene Court of Florida was not presented with
the issue of the inplied authority of a licensing board to
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consi der character absent clear statutory authority.

Finally, the Board relies on the rationale contained in 57
Op. Att'y Gen. 335 (1972), which addresses the question of
whet her various State |icensing agencies nmay consider an
applicant's crimnal record. Again, we need not discuss this
advisory opinion at length. The Attorney General's discussion is
expressly predicated upon those |icensing statutes, the | anguage
of which, at a mninum require or permt a determ nation of
"good noral character.”™ Many statutes expressly permt
consideration of crimnal convictions. |If the |anguage of the
HVACR act required or permtted a determ nation of "good noral
character,” this discussion wiuld have ended nuch earlier. 1In
that event, the Board could consider prior crimnal convictions
as evidence of noral character and nmake a determ nation of
character as of the tinme of the application. A simlar result
would follow if the Board were enpowered to base its decision on
a prior crimnal conviction of a felony.

Again, after reviewing the relevant authority, we nust
conclude that the Legislature did not intend the Board to be
del egated this broad authority. To hold that any and all boards
gi ven sone type of discretion in granting a trade |license are
al so by default vested with the discretionary power to eval uate
an applicant's general noral character is inconsistent with the
fact that the Legislature has given detailed express authority to
licensing authorities that varies fromoccupation to occupation.
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In sone instances, to be qualified, an applicant nust be of good

character and reputation® in other instances, as is true of the

8 See Bus. Occ. & Prof. 8§ 2-315 and § 2-302(b) (Board of
Publ ic Accountancy may deny a license if applicant received
probati on before judgnent with respect to, or was convicted of,
or pled guilty to, a felony, or a crine involving an el enent of
fraud or other dishonesty; applicant nmust be of "good character
and reputation");

Bus. Occ. & Prof. 8§ 3-311(b) and § 3-303(b) (Board of
Architects shall deny a license if applicant receives probation
before judgnment with respect to, or is convicted of, or has
admtted in witing under oath to a crine involving noral
turpitude or a violation of any election | aw of the state;
applicant shall be of "good character and reputation");

Bus. Occ. & Prof. 8§ 7-309 (Board of Foresters may deny a
license if applicant receives probation before judgnent with
respect to, or is convicted of, or pleads guilty to, a crine
involving noral turpitude or a violation of any election | aw of
the state);

Bus. Occ. & Prof. § 9-310 (Board of Exam ners of Landscape
Architects may deny a license if applicant receives probation
before judgnent with respect to, or is convicted of, or pleads
guilty to, a crinme involving noral turpitude or a violation of
any election |law of the state);

Bus. Occ. & Prof. 8 10-207 (Board of Law Exam ners
applicants shall be of "good character and reputation");

Bus. Occ. & Prof. § 4-314 (State Board of Barbers is not
aut horized to consider noral character or reputation or crimnal
convictions generally; Board is permtted to consider whether
i ndi vidual "habitually is intoxicated or under the influence of
any drug");

Bus. Occ. & Prof. 8§ 5-314 (Board of Cosnetologists is
aut hori zed to consider whether an individual is "addicted to
al cohol or drugs to the extent of being unfit to practice
cosnet ol ogy" and the Board may consi der whet her an appli cant
"engages i n dishonest, unethical, immoral, or unprofessional
conduct");

Bus. Occ. & Prof. 8§ 13-302 (Superintendent of State Police
is authorized to consider "good character and reputation” in the
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licensing of private detectives);

Bus. Ccc. & Prof. 8§ 14-317 and § 14-304 (Board for
Prof essi onal Engineers may deny a license if the applicant
recei ves probation before judgnent with respect to, or is
convicted of, or pleads guilty to, a crinme involving noral
turpitude or a violation of any election | aw of the state;
appl i cant nust be of "good character and reputation”);

Bus. Ccc. & Prof. 8 8-310 and 8 8-302 (Board of Certified
Interior Designers may deny a license if the applicant receives
probati on before judgnment with respect to, or is convicted of, or
has admtted in witing under oath to a crine involving noral
turpitude or a violation of any election | aw of the state;
appl i cant nust be "of good character and reputation”);

Bus. Ccc. & Prof. 8§ 15-318 and § 15-304 (Board for
Prof essi onal Land Surveyors may deny a license to an applicant
who receives probation before judgment with respect to, or is
convicted of, or has admtted in witing under oath to a crine
involving noral turpitude or a violation of any election | aw of
the state; applicant nust be of "good character and reputation");

Bus. Ccc. & Prof. 8 16-701 and § 16-302 (the Conmi ssion of
Real Estate Appraisers may consider if applicant was convicted of
acrime related substantially to the qualifications of an
apprai ser; applicant nust be of "good character and reputation");

Bus. Occ. & Prof. 8§ 17-322, 8§ 17-303, and 8 17-304 (the Real
Estate Conm ssion, in licensing brokers and sal espersons, my
consider if the applicant was convicted of or received probation
before judgnment with respect to a crine involving noral turpitude
or acrinme that constitutes a violation of Title 17; applicant
must "be of good character and reputation");

Bus. Occ. & Prof. 8 18-309 and 8 18-302 (Superintendent of
State Police, in considering licensing of security systens
techni ci ans, may consider if the applicant was convicted of a
felony, theft offense, or crine of noral turpitude; applicant
must be of "good noral character");

Bus. Reg. 8 9-305 (Conm ssioner of Labor & Industry, in
i censi ng enpl oynent agenci es, may consider "noral character");

Bus. Reg. 8 11-308 (State Raci ng Comm ssion may deny |icense
for any reason Conm ssioners consider sufficient);

Bus. Reg. 8 12-209 (Secretary of Licensing & Regul ation may
deny license to precious netals deal ers or pawnbrokers if
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HVACR act, there is no such qualification.?®

CGenerally, the Legislature has authorized particul ar boards,
after considering the factors enunerated in the rel evant
enpowering statute, to exercise discretion and consi der the
general character of the applicant. |In sonme instances, however,
a particular board' s discretionis limted. As is apparent from
footnote 8, the majority of boards are authorized to at | east
consi der noral character and reputation. Wth respect to crines,
however, these boards' inquiries are ordinarily limted to
felonies, crinmes of noral turpitude, or crines involving
violation of the regulatory requirenents relating to the

particul ar occupation or profession. If we were to adopt the

applicant convicted of a felony, theft offense, or crinme of noral
turpitude).

°See Bus. Ccc. & Prof. 8§ 11-409 (Board of Pilots is not
aut horized to consider noral character or reputation or prior
crimnal convictions unrelated to the Board's rul es and
regul ati ons);

Bus. Reg. 8§ 4-310 and § 4-412 (State Athletic Commi ssion, in
i censi ng of boxing, kick boxing, westling, and sports agents,
not authorized to consider noral character or crim nal
convi ctions);

Bus. Reg. 8 7-308 (Collection Agency Licensing Board not
authorized to consider noral character or crimnal convictions);

Bus. Reg. 8§ 16-210 and 8§ 16-306 (Conptroller of State, in
i ssuing cigarette business license or license to sell cigarettes
at retail not authorized to consider noral character or crimnal
convi ctions); and

Bus. Reg. 88 17-101 - 17-2106 (m scell aneous busi ness
licenses -- no authority to consider noral character or crimnal
convi ctions).
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HVACR Board's reading of 8§ 9A-310(4) in the case before us, the
Board woul d be enpowered to deny an application based upon the
intentional violation of any |law of this State, felony or

m sdeneanor, civil or crimnal. Wile the Legislature could have
enpowered, or in the future may enpower, the Board to consider
prior crimnal convictions, other violations of |law, or noral
character, unrelated to the subsections in Bus. Reg. 8 9A-310, it
has thus far chosen not to do so.

W are at a loss to understand the Legislature's rationale
behi nd the distinctions nmade between the various occupati onal
licenses. W note, however, that they were made intentionally.
The Legislature's intent is not a clear beacon leading us to it,
but we discern no evidence of intent to authorize the Board to
base a decision on the fact of a conviction unrelated to one of
the subsections in Bus. Reg. 8 9A-310. In fact, it appears that
the Legislature, for reasons admttedly not apparent to us,

i ntended not to extend such authorization. The Legislature could
have aut horized consideration of crimnal convictions generally
or of general noral character, as it has done in other

settings. It did not. |In the absence of a |legislative schene
that would inply an intent to extend authorization to the Board
to base a decision on a conviction unrelated to Bus. Reg. 8§ 9A-

310, we rely on the statutory |anguage and rul es of construction

1°See footnotes 8 and 9, supra.
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to reach a result. W would be overstepping our bounds and
intruding into another branch of governnment to read into the
statute authority that is not there.

An agency's decision is sustainable only on its findings and
only for the reasons given. In the case before us, the Board
concluded as a matter of law that the fact of appellant's
conviction disqualified himfrombeing eligible to obtain a
license. The Board, however, also referred to the "circunstances
of this case" and the "circunstances of conviction." W cannot
tell fromthis record whether there is or may be a legally
sufficient basis for the Board's conclusion, and, consequently,
we shall remand this case to the Grcuit Court for Baltinmore City
wWith instructions to remand it to the Board. On remand, the

Board nmay consider any factors contained in Bus. Reg. 8 9A-310,
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or in Bus. Reg. 8 9A-302, which set forth the qualifications for

appl i cants.

JUDGVENT REVERSED; CASE REMANDED TO THE
ClRCU T COURT FOR BALTIMORE CITY WTH

| NSTRUCTI ONS TO REMAND I T TO THE

HEATI NG VENTI LATI ON, Al R- CONDI TI ONI NG
AND REFRI GERATI ON BOARD FOR FURTHER
PROCEEDI NGS CONSI STENT WTH THI S
OPI NI ON. APPELLEE TO PAY THE COSTS.
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