David Litz et al. v. State Farm Fire and Casual ty Conpany, No. 36
Septenber Term 1996.

| NSURANCE- - POLI CY EXCLUSI ONS- - A homeowner’s insurance policy that
excl udes coverage for injuries arising out of “business pursuits of
an insured” and contains a clause providing that the policy applies
separately to each insured does not excuse the insurer fromits
duty to defend other insureds not engaging in the business pursuit.

DECLARATORY JUDGVENTS--When a declaratory judgnment action wll
decide an issue that will necessarily be decided at the underlying
tort trial, i.e., whether a co-insured participated in the business
pursuit that allegedly caused the harm it is ordinarily
i nappropriate to entertain the declaratory judgnent action prior to
the resolution of the underlying tort action.



IN THE COURT OF APPEALS OF MARYLAND

No. 36

Septenber Term 1996

DAVID LITZ et al.

STATE FARM FI RE AND CASUALTY
COVPANY et al.

Bell, C. J.
El dri dge
Rodowsky
Chasanow
Kar wacki
Raker

W ner,

JJ.

Opi ni on by Raker, J.

Filed: June 27, 1997



The primary issue we nmust decide in this case is whether the
"busi ness pursuits" exclusion in a honeowner's liability insurance
policy relieves the insurer fromits duty to defend an innocent
spouse who does not participate in the business pursuit of the
ot her spouse against a suit brought by a third party who all egedly

suffered injuries arising out of the business pursuit.

l.

This appeal arises out of a declaratory judgnent action filed
by Respondent, State Farm Fire and Casualty Conpany ("State Farni)
to determne its obligation to defend and indemify Petitioners,
David and Panela Litz, in a pending tort action brought by Russell
and Sharon Wight on behalf of their mnor child, Stephanie. David
Litz and his wife, Panela Litz, were insured under a honmeowner's
policy issued by State Farm The policy covered danage to the Litz
resi dence and provided personal liability insurance protection
Several provisions in the policy are relevant to the matters in
di spute. Under one such provision, State Farm agreed to defend and
indemify the "insured",! as follows:

COVERAGE L. -- PERSONAL LI ABILITY

If a claimis made or a suit is brought against an

i nsured for danmages because of bodily injury or property
damage to which this coverage applies, we wl|

*x * * * % %

1. pay uptoour limt of liability for the damages for

1 The Decl arations page of the State Farminsurance policy identifies as
the named insured: LITZ DAVID W & PAMELA J.
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which the insured is legally liable; and
2. provide a defense at our expense by counsel of our
choi ce.
Anot her provision, relied on by State Farmto deny coverage,

which we refer to as the "business pursuits exclusion," states that

liability coverage is excluded for "bodily injury . . . arising out
of business pursuits of an insured.” Business is defined as "a
trade, profession or occupation.” The final provision of

inportance to this case is entitled "Severability of |nsurance,”
whi ch states as foll ows:

Thi s insurance applies separately to each insured. This

condition shall not increase our limt of liability for

any one occurrence.

On Cctober 21, 1992, M. and Ms. Wight, on behalf of their
m nor child Stephanie, filed a conplaint for negligence against
Panela and David Litz in the Circuit Court for Charles County.?
The Wight conplaint alleged that on Decenber 31, 1986, while in

the care and custody of the Litzes, Stephanie suffered serious

injuries due to the negligence of David and Panela Litz.?

2 Russell and Sharon Wight had previously filed a conplaint on their own
behal f alleging that they had been damaged by the Litzes' negligence. State Farm
settled that claimwith the Wights for $8000. Russell and Sharon Wight executed
a release of all clains against the Litzes on behalf of thenselves only, not on
St ephani e' s behal f.

8 The depositions taken in connection with the declaratory judgnent action
establish that when Stephanie was injured, Ms. Litz had babysat for Stephanie in
the Litz home for approximtely four nonths. Stephanie was under Ms. Litz's care
on weekdays between approxinmately 6:00 a.m and 4:00 p.m and Ms. Litz was paid
weekly for her services. M. Litz worked for the Washington Metropolitan Area
Transit Authority and was rarely at hone during the hours that Ms. Litz cared for
St ephani e.
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On February 22, 1994, State Farmfiled a decl aratory judgnent
action in the Crcuit Court for Charles County seeking a
declaration that it had no duty to defend or indemify David Litz
and Panela Litz fromthe personal injury claimfiled against them
by the Wights as parents of their mnor daughter, Stephanie
State Farmclained that the policy provides no insurance coverage
for allegations contained in the Wight conplaint because
Stephanie's injuries had occurred while the Litzes were providing
babysitting services. State Farm denied coverage under the
"busi ness pursuits" exclusion of the insurance policy.

The tort case was scheduled for trial on August 3, 1994, but
by order of the circuit court dated July 28, 1994, was conti nued
and reset for My 16, 1995, to allow for resolution of the
decl aratory judgnent action. The Litzes requested that the
decl aratory judgnent action be stayed pending final resolution of
the mnor's tort claim The circuit court denied this request, and
t he declaratory judgnent case proceeded to trial on January 25,
1995.

The circuit court concluded that "[t] he babysitting services
provided by Panela Litz* at the time of the alleged injury
constitute a business pursuit as defined in the State Farm policy
and as such, the business pursuits exclusion in the State Farm

policy is applicable.”™ The court continued: "As a result of the

4 The court had previously ruled fromthe bench that, as a matter of fact, M.
Litz "was not engaged in any business pursuit out of which this episode arose."
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busi ness pursuits exclusion in the policy there is no coverage for
Panel a and David Litz."

The Litzes noted a tinely appeal to the Court of Special
Appeal s. That court, by a divided panel, affirnmed the judgnment of
the circuit court in an unreported opinion. The Court of Speci al
Appeal s held that the honeowner's policy did not extend coverage to
M. Litz because "[t]he event itself is beyond the scope of the
coverage provided, regardl ess of who participated in that event."
The Court of Special Appeals also affirned the circuit court's
deni al of attorneys' fees to M. Litz.

This Court granted the Litzes' petition for certiorari to
consi der whether State Farmowed David Litz, an apparently innocent
spouse, a duty to defend and attorney’'s fees incurred in this
decl aratory judgnent action. W will also consider whether the
circuit court erred as a matter of law in entertaining the
declaratory judgnment action prior to the conclusion of the
underlying tort case. W shall hold that the business pursuits
exclusion of the Litzes' honmeowner's liability does not exclude
coverage for M. Litz and that State Farmhad a duty to defend him
Consequently, M. Litz is entitled to attorney's fees incurred in
defendi ng the declaratory judgnent action. Finally, we shall hold
that the trial court erred as a matter of law in granting a
declaratory judgnment prior to resolution of the underlying tort

trial.
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M. Litz contends that the business pursuits exception should
not exclude himfrom coverage under the policy because he did not
participate in the business pursuits of his spouse. He argues that
the liability coverage under the policy applies separately to each
insured and, as such, the business pursuits of his wife do not
deprive him of coverage under the policy. M. Litz further
contends that the trial court erred in denying his notion for
attorney's fees because he incurred attorney's fees in defending
agai nst a breach of the insurer's duty to defend. Both M. Litz
and Ms. Litz also mintain that the trial court erred in
entertaining the declaratory judgnent action prior to the
resolution of the underlying tort suit.

State Farm di sputes the Litzes' interpretation of the business
pursuits exclusion. State Farm contends that the excl usion denies
coverage to all insureds when the injury arises out of an excluded
activity, no matter who actually participated in the activity.
Accordingly, State Farm denies that it is liable to M. Litz for
attorney's fees. It has not, State Farm continues, breached its
duty to defend M. Litz against a claim potentially wthin the
policy's coverage because the business pursuits exclusion renoves
the claimfromcoverage. State Farmalso naintains that the trial
court properly entertained the declaratory judgnent action prior to
the resolution of the underlying tort case because the issues
decided in the declaratory judgnent action were independent and

separate fromthose to be resolved at the tort trial
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L1
It is well established in Maryland that insurance policies are
construed |ike other contracts. "[When deciding the issue of
coverage under an insurance policy, the primary principle of
construction is to apply the terns of the insurance contract
itself." Bausch & Lonb v. Wica Miuitual, 330 M. 758, 779, 625 A. 2d
1021, 1031 (1993). W construe insurance policies as a whole to
determ ne the parties' intentions. Sullins v. Allstate Ins. Co.,
340 Md. 503, 508, 667 A 2d 617, 619 (1995). This Court has
summari zed these principles of construction as foll ows:
Construction of insurance contracts in Miryland is
governed by a few well-established principles. An
i nsurance contract, |ike any other contract, is neasured
by its terns unless a statute, a regulation, or public
policy is violated thereby. To determne the intention
of the parties to the insurance contract, which is the

poi nt of the whol e analysis, we construe the instrunent
as a whole. Maryland courts should exam ne the character

of the contract, its purpose, and the facts and
circunstances of the parties at the time of the
executi on.

Pacific Indem v. Interstate Fire & Cas. 302 Mi. 383, 388, 488 A. 2d

486, 488 (1985) (citations omtted).

I V.
The duty to defend is broader than the duty to indemify.
Hartford Accident v. Sherwood, 111 M. App. 94, 106, 680 A 2d 554,
560, cert. granted, 344 Md. 116, 685 A 2d 450 (1996); 7C J. APPLEMAN,

| NSURANCE LAW AND PRACTICE 8§ 4684, at 83 (1979, 1996-97 Supp.). The
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insurer's duty to defend is a contractual duty arising out of the
terns of a liability insurance policy. Judge El dridge, witing for
this Court in Brohawn v. Transanerica Ins. Co., 276 Ml. 396, 409-
10, 347 A 2d 842, 851 (1975), said:
The promse to defend the insured, as well as the

prom se to indemify, is the consideration received by

the insured for paynent of the policy premuns. Al though

the type of policy here considered is nost often referred

to as liability insurance, it is "litigation insurance"

as well, protecting the insured from the expense of

defendi ng suits brought against him
The duty to defend exists "even though "the claimasserted agai nst
the insured cannot possibly succeed because either in law or in
fact there is no basis for a plaintiff's judgnment.'" 1|d. at 408-
09, 347 A 2d at 850 (quoting Burd v. Sussex Miutual Ins. Co., 267
A .2d 7, 10 (N.J. 1970)).

This Court has also held that an insurer has a duty to defend

when there exists a "potentiality that the claimcould be covered

by the policy." ld. at 408, 347 A 2d at 850 (enphasis in
original). Under the potentiality rule, the insurer wll be
obligated to defend nore cases than it wll be required to

i ndemmi fy because the nere possibility that the insurer will have
to indemmify triggers the duty to defend. Hartford Accident, 111
Ml. App. at 106, 680 A 2d at 560. One commentator has not ed:

Brohawn and its progeny make clear that any
potentiality of coverage, no matter how slight, gives
rise to a duty to defend. The potentiality rule, in this
regard, is perhaps better |abeled the "possibility rule,"”
and courts have characterized it as such. The defense
obligation extends even to those clains filed in bad
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faith for the sole purpose of raising a potentiality of
cover age.

Andrew Janquitto, Insurer's Duty to Defend in Maryland, 18 U. BALT.
L. Rev. 1, 13-14 (1988) (footnotes omtted).

A potentiality of coverage is typically established by the
allegations in the tort plaintiff's conplaint. Brohawn, 276 M. at
407, 347 A . 2d at 850. Sonetines, however, extrinsic evidence may
al so be used to establish a potentiality of coverage. Aetna v.
Cochran, 337 Md. 98, 109, 651 A 2d 859, 865 (1995). Wen extrinsic
evi dence, but not the allegations of the conplaint, establish a
potentiality of coverage, the insured may rely on evi dence outside
of the complaint. 1d., 651 A 2d at 865. Judge Chasanow, writing
for the Court in Cochran, explained that the insurer should not be
allowed to refuse to defend based solely on allegations in the
conpl aint because the insured is conpletely at the nercy of the
tort plaintiff's pleadings to establish a potentiality of coverage.

Id. at 111, 651 A 2d at 866.

V.

We turn now to determ ne whether there is a potentiality of
coverage for M. Litz under the Litzes' honeowner's policy. The
al l egations contained in the Wight's conplaint alone do not create
a potentiality of coverage because those allegations, if proven,
woul d establish that M. Litz was engaged in a business pursuit,

namel y babysitting, and thus excluded fromcoverage. The inquiry
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does not end here, however, and these peculiar facts do not
necessarily deprive M. Litz of a defense. Cochran teaches that
the insured may rely on evidence outside the four corners of the
conplaint to establish the potentiality of coverage. Here, we | ook
to the Litzes’ answer to State Farm s conplaint in the declaratory
judgnent action. David Litz asserts in the answer that "regardl ess
of whether or not his wife, Panela Litz, was engaging in a
“business pursuit' out of which the alleged bodily injury arose,
t hat he was never so engaged and as such, the purported excl usion
does not apply to him" Furthernore, both M. and Ms. Litz stated
in depositions that M. Litz was not at honme during the hours that
Ms. Litz cared for Stephanie and did not participate in his wife's
babysitting activities.

Before we can conclude that there exists a potentiality of
coverage for M. Litz, we nust interpret the business pursuits
exclusion in the policy to determ ne whether the business pursuits
of any insured excludes all insureds from coverage under the
policy. The Court of Special Appeals agreed with State Farnis
contention that it was not necessary to consider whether the policy
applied separately to each insured because "[t]he event itself is
beyond the scope of the coverage provided, regardless of who
participated in that event." Before we can decide whether the
Litzes' extrinsic evidence establishes a potentiality of coverage,

we nust construe the business pursuits exclusion in the policy to
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determ ne whether the Court of Special Appeals was correct or
whet her, as Judge Hol | ander asserted in her dissent, the business
pursuits of one insured do not exclude all insureds from coverage
under the policy.
A
The business pursuits exception in the Litzes' insurance
policy excluded coverage for injuries arising out of "business

pursuits of an insured.” We nust decide whether the business

pursuits of "an" insured were intended to deprive coverage for

all" insureds. W conclude that the business pursuits excl usion
in David and Panela Litz's honmeowner's policy applies separately to
each insured such that one insured' s excluded activity does not
precl ude coverage for other insureds who did not participate in the
excluded activity. This Court concluded simlarly in St. Paul Fire
& Marine Insurance v. Mlloy, 291 Mi. 139, 150, 433 A 2d 1135, 1140
(1981).
In our opinion, whether an innocent co-insured,

notwi thstanding his or her spouse's msconduct, can

recover under an insurance contract, depends primarily

upon whether the parties intended, and thus whether the

contract contenpl ates, the obligations of the co-insureds

to be joint or several. To hold otherwi se would be to

deny the parties to agreenents insuring jointly owned

property the ability to determ ne the nature of the co-

i nsureds' contractual interests and obligations.
(citations omtted). See D D Antonio et al., Protecting the
| nnocent, A B.A J., Feb. 1997, at 78 (describing "innocent co-

i nsureds" as an insured who suffers a loss due to the other
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i nsured's wongdoing or om ssion but played no role in it). W
agree with the reasoni ng of Judge Hollander in her dissent to the
Court of Special Appeals' opinion. She stated:
The policy in issue here specifically bars coverage

for bodily injury arising "out of business pursuits of an

insured." (Enphasis added). To the extent that Panel a

Litz, an insured, engaged in a "business pursuit,” she is

not entitled to coverage with respect to the tort suit.

But the policy |eaves open the question of whether

coverage is barred for all policy holders or nerely for

the particular insured who has breached the insurance

contract; the policy does not expressly state that

coverage is denied to all insureds based on the conduct

of "an insured.” . . . As | read the policy |language, its

pl ain meaning |l eads to the conclusion that an insured's

busi ness pursuits may result in the denial of coverage to

that insured, but not to all other persons insured under

t he sane policy.
See Allstate Ins. Co. v. Wrthington, 46 F.3d 1005, 1008 (10th G r.
1995) (construing simlar policy language in an exclusion);
McFarland v. Uica Fire Ins. Co., 814 F. Supp. 518, 525 (S.D. M ss.
1992), aff'd, 14 F.3d 55 (5th Cr. 1994) ("The |anguage of the
exclusion wthholds coverage for "an' act commtted by " an'
insured, not "an' act commtted by “any' insured. Hence, one also
may reasonably conclude that the exclusion provision is directed
only at the acting insured.")

Qur decision in St. Paul Fire & Marine Insurance Conpany V.
Mol oy, 291 M. 139, 433 A 2d 1135 (1981) supports this
interpretation of the Litzes' policy. In Mlloy, Charles and D ane
Mol | oy were co-insureds under a fire insurance policy issued by St.

Paul . The policy obligated the insureds to use all reasonable
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means to save and preserve the insured property. M. Mlloy was
alone in the hone at the tinme the Ml | oy residence caught fire, and
he was | ater charged with arson. St. Paul denied liability for the
loss as to both M. and Ms. Mlloy because M. Moy
intentionally set the house on fire and thus violated the
conditions of the policy. 1d. at 143, 433 A 2d at 1137.

The policy in Mlloy did not specify whether the insurance was
joint or several. We held in Mdlloy that unless the insurance
policy provides otherwise, an insurer's obligation " should be
consi dered several as to each person insured.'"” 1d. at 153, 433
A.2d at 1142 (quoting Howell v. Chio Casualty Ins. Co., 327 A 2d
240, 243 (N.J. Super. C. App. Dv. 1974)). The Court sunmari zed:

[We conclude that the trial court correctly instructed

the jury that this insurance contract provi des coverage

for each of the nane insured' s interests separately, and

that the alleged incendiary act of Charles does not

defeat liability to Diane for her share of the |oss

Consequently, Diane is entitled to be conpensated for

damage to her interest in the property.
ld. at 153, 433 A 2d at 1142.

Unli ke the insurance policy in MIlloy, the Litzes' policy
contained an explicit severability of insurance clause specifying
that the insurance was to apply separately to each insured. This
provision is a clear reflection that the parties intended the
i nsurance policy to provide coverage for each nanmed insureds

Separately. In light of this express severability clause, we

construe the business pursuits exception in the Litzes’ policy to
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mean that the business pursuits of "an" insured disqualify only
that insured from coverage in the event of property damage or
bodily injury resulting fromthe business pursuit; other insureds,
i.e., those not engaging in a business pursuit, remin covered
under the policy.

The Supreme Judicial Court of Mssachusetts, in a case
involving the interaction of a policy exclusion and a severability
clause, described the effect of the severability clause as
"requir[ing] that each insured be treated as having a separate
i nsurance policy." Worcester Miutual Ins. Co. v. Marnell, 496
N. E. 2d 158, 161 (Mass. 1986). Wen we consider M. Litz and Ms.
Litz as each having separate insurance policies, we conclude that
Ms. Litz's exclusion from coverage under her policy should not
affect M. Litz's coverage under his policy. See CoucH ON | NSURANCE
8§ 23:2 (3d ed. 1996) ("A common provision declares the interests of
various insureds to be severable, so that a breach by one does not
destroy coverage for all."). Because M. Litz has not engaged in
any activities excluding himfrom coverage, he is covered by the
policy. See Wrthington, 46 F.3d at 1009 (holding that co-insured
spouse not barred from coverage under honmeowner's liability policy
when damages caused by husband's assault on a third party are
excluded from the policy); Catholic Diocese of Dodge City V.
Rayner, 840 P.2d 456, 462 (Kan. 1992) (holding that co-insured

parents not barred from coverage under honmeowner's liability policy
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when damages resulting fromchild s intentional conduct excluded
fromthe policy); Marnell, 496 N E. 2d at 160-61 (hol ding that co-
insured parents not barred from coverage under honmeowner's
liability policy when damages resulting from child s autonobile
acci dent were excluded from the policy); cf. Wdtech Corp. v.
Federal Ins. Co., 740 F. Supp. 214, 218-19 (S.D. N Y. 1990) (hol ding
that severability clause in directors' and officers' insurance
permtted coverage for those directors and officers who had not
made fal se representations but policy was voided for the directors
and officers who nade fal se representations).
B.

We return now to potentiality of coverage. There exists a
potentiality of coverage in this case. Assumng M. Litz was not
i nvolved in the excluded activity, this case then is "a suit
agai nst an insured for damages because of bodily injury . . . to
which this coverage applies,” under the terns of the general
insuring provisions of his policy.® As to M. Litz, the suit by
the Wights is a suit for bodily injury free of the business
pursuits exclusion, and State Farm has prom sed to defend him As
we noted in Brohawn the "obligation [to defend] is contractual and
exi sts because of the agreenent made by [the insurer and the

insured]. . . . The promse to defend the insured, as well as the

5 As discussed above, the trial court at the declaratory judgnent proceeding
found as a fact that "one thing . . . is not in dispute. M. Litz, hinself, was not
engaged in any business pursuit out of which this episode arose or this injury
arose." See supra note 4.
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promse to indemify, is the consideration received by the insured
for paynment of the policy premuns." Brohawn, 276 Ml. at 408-009,
433 A 2d at 850.

If there is a possibility, even a renote one, that the
plaintiffs' clainms could be covered by the policy, there is a duty
to defend. See Brohawn, 276 Mil. at 408, 433 A 2d at 850;
Janquitto, supra, at 13-14. W noted in Cochran, 337 M. at 112,
651 A 2d at 866, that

an insured cannot assert a frivolous defense nerely to

establish a duty to defend on the part of his insurer.

Only if an insured denonstrates that there is a

reasonabl e potential that the issue triggering coverage

wi |l be generated at trial can evidence to support the

insured's assertion be used to establish a potentiality

of coverage under an insurance policy.

In this case, M. Litz has denonstrated a reasonabl e potential that
the issue triggering coverage, i.e., that he never participated in
the babysitting, will be generated at trial. We hold that the
possibility that the factfinder nmay conclude that M. Litz was not
i nvolved in the babysitting creates a potentiality of coverage and
entitles M. Litz to a defense in the underlying tort case.

C.

We next address whether State Farm nust pay M. Litzes'
attorney's fees incurred in defending the declaratory judgnent
action. Contrary to the usual Anerican rule that the prevailing

party in litigation may not recover attorneys' fees fromthe |osing

party, an insured may recover attorneys' fees incurred due to the
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insurer's wongful denial of a duty to defend. Hess v. Board of
Educ., 341 M. 155, 160, 669 A 2d 1352, 1354 (1996). As this Court
held in Bankers & Shippers Insurance Conpany Vv. Electro
Enterprises, 287 Ml. 641, 648, 415 A 2d 278, 282 (1980), this rule
applies to attorneys' fees incurred in a declaratory judgnent
action to determne policy coverage as well as to fees incurred in
defending the tort action. The Electro Enterprises case, like the
one before us, involved a declaratory judgnent action initiated by
the insurer asking that it be relieved of any obligation to defend
the insureds. The Court wote:

[Aln insurer is liable for the damages, including

attorneys' fees, incurred by an insured as a result of

the insurer's breach of its contractual obligation to

defend the insured against a claimpotentially within the

policy's coverage, and this is so whether the attorneys'

fees are incurred in defending against the underlying

damage claim or in a declaratory judgnent action to

determ ne coverage and a duty to defend.
ld., 415 A 2d at 282.

The circuit court concluded that State Farm owed Panela Litz
no duty to defend because her babysitting constituted a business
pursuit, and this issue was not raised on appeal. Thus, Ms. Litz
is responsible for her attorney's fees incurred in defending the
decl aratory judgnent action.

State Farm owed M. Litz a duty to defend. Thus, the
attorney's fees incurred by M. Litz in defending against State

Farm s declaratory judgnment action are fees "incurred by an insured

as a result of the insurer's breach of its contractual obligation
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to defend the insured against a claim potentially within the
policy's coverage . . . ." Id., 415 A 2d at 282. State Farmis

liable for those fees.

VI .

We consider now the second question presented in the petition
for certiorari: whether, apart fromthe circuit court's decision
on the nerits of the declaratory judgnent action, the circuit court
erred in entertaining the declaratory judgnent action prior to the
resolution of the underlying tort trial.

We again turn to Brohawn v. Transanerica |nsurance Conpany,
276 Md. 396, 433 A 2d 1135 (1975). In Brohawn, Mary Brohawn, the
i nsured, was sued for both assault and negligence arising out of an
incident at a nursing honme in which Brohawn allegedly hit a nursing
home enpl oyee. The conprehensive liability sections of Brohawn's
homeowner's insurance policy excluded injury caused by the
intentional act of the insured. Transanerica |Insurance contended
that it had no duty to defend due to the intentional act exclusion
and sought a declaratory judgnent that Brohawn's acts were
i ntentional. The trial ~court in Brohawn properly denied
Transanerica's requested relief because the factual issues relied
upon to deny coverage would be resolved in the underlying tort
trial, specifically, whether Brohawn acted intentionally or

negligently.
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We recognized in Brohawn that a declaratory judgnent action
prior to the underlying tort trial can be both a valuable and
appropriate neans of resolving questions of policy coverage when
t he question of policy coverage is "independent and separable from
the clains asserted in a pending suit by an injured third party."”
Brohawn, 276 Md. at 405, 433 A 2d at 848. When a question sought
to be resolved in the declaratory judgnent proceeding would be
decided in the pending tort action, however, it is ordinarily
i nappropriate to grant a declaratory judgnment prior to resolution
of the underlying tort trial. Id. at 406, 433 A 2d at 849; see
Al lstate Ins. Co. v. Atwood, 319 M. 247, 252, 254-55, 572 A 2d
154, 157-58 (1990).

In the case before us, State Farmfiled a declaratory judgnment
action seeking, inter alia, a declaration that State Farm was not
obligated to indemify and defend Panela and David Litz. 1Inits
conplaint in the declaratory judgnent action, State Farm al |l eged
that "David and Panela Litz were providing care and babysitting
services for Stephanie Wight on a regular basis and had been
receiving financial conpensation for these services." The
conplaint also referred to the facts alleged in the conplaint in
the Wight's underlying tort action. In that conplaint, the
Wights alleged that "David and Panela Litz were babysitting the
Mnor Plaintiff Stephanie Wight" when she was injured. In the

answer to the declaratory judgnment conplaint, Pamela Litz "denie[d]
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that the alleged bodily injury arose " out of business pursuits' of
an insured, as the term " business' is defined in the policy."
David Litz "assert[ed] that regardl ess of whether or not his wfe,
Panela Litz, was engaging in a business pursuit' out of which the
all eged bodily injury arose, that he was never so engaged and as
such, the purported exclusion does not apply to him"

At the declaratory judgnent trial, State Farm introduced
evidence that Ms. Litz's babysitting constituted a business
pursuit. The Litzes countered with evidence that Ms. Litz had
only agreed to babysit as a favor to a neighbor and only for a
tenporary period of time. The circuit court concluded that Ms.
Litz’s babysitting services constituted a business pursuit and,
therefore, the business pursuits exclusion of the policy applied.
On that basis, the court declared that "State Farm Fire and
Casualty Conpany is not obligated to defend and/or indemify
Def endants Panela J. Litz and David W Litz in the case of Wi ght
v. Litz."

We hold that the circuit court properly entertained the
decl aratory judgnent action as to Panela Litz. Ms. Litz did not
deny that she was babysitting for Stephanie Wight at the tine of
the accident. Rather, in defending the declaratory judgnent
action, she contended that the babysitting did not constitute a
busi ness pursuit wthin the nmeaning of the policy exclusion. The
circuit court concluded that "the babysitting services provided by

Panela Litz at the tine of the alleged injury . . . constitute[] a
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busi ness pursuit as defined in the State Farm policy,"” and this
i ssue was not raised on appeal.® Thus, we affirmthe declaratory
judgnent as it pertains to Panela Litz.

We hold that, as to David Litz, the circuit court erred in
entertaining a declaratory judgnent action prior to the tort trial.
The trial court decided an issue in the declaratory judgnent action
that is necessary to decide in the tort case against M. Litz.
Specifically, State Farmis conplaint in the declaratory judgnment
action alleges that M. Litz, as well as Ms. Litz, babysat for
Stephanie. In his answer, however, M. Litz asserted that, even if
his wfe's babysitting constitutes a business pursuit, he was never
engaged in the business pursuit. Thus, the issue of whether M.
Litz participated in the babysitting, regardl ess of whether it is
classified as a business pursuit, is an issue to be resolved in the
underlying tort case. Entertaining the declaratory judgnent before
the tort trial was error in this case as to M. Litz because in
order to declare that State Farmhad no duty to i ndemify or defend
M. Litz, it nmust first be established that M. Litz participated
in the babysitting. As noted above, this is an issue that
necessarily will be decided at the tort trial. According to Brohawn

and its progeny, this issue is inappropriate for resolution in the

6 W intimate no opinion on whether the circuit court was correct to concl ude
that the babysitting in this case constituted a business pursuit.
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decl aratory judgnent action prior to the tort trial.” Accordingly,

we reverse the declaratory judgnent as it pertains to David Litz.

JUDGVENT OF THE COURT OF
SPECI AL _APPEALS REVERSED

CASE _REMANDED TO THAT
COURT WTH DI RECTIONS TO
VACATE THE JUDGVENT OF
THE CRCUT COURT FOR
CHARLES COUNTY AND TO
REMAND TO THAT COURT FOR
FURTHER PROCEEDI NGS
CONSI STENT W TH TH S
GPI NI ON\L COSTS IN TH S
COURT AND THE COURT OF
SPECIAL APPEALS TO BE
PAI D ONE- HALF BY
RESPONDENT _AND ONE- HALF
BY PETI TI ONER PANVELA
LI TZ.

” W note that had the declaratory judgnent action decided only whether the
babysitting in this case constituted a business pursuit it nmay have been
appropriate. Wiether the babysitting in this case rose to the |evel of a business
pursuit under the ternms of the policy would not be relevant to establishing the
el ements of the Wights' negligence claimagainst the Litzes. See, e.g., Chante
Associates v. M. Vernon, 338 Md. 131, 149, 656 A 2d 779, 786 (1995) (allow ng
declaratory judgnent action prior to trial to determ ne dates of |ead paint related
i njuries).



