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Thi s appeal arises fromthe tragic shooting deaths of Prince
George’'s County Deputy Sheriffs Janes Arnaud and Elizabeth
Magr uder, who were gunned down on August 29, 2002, while attenpting
to serve an Energency Psychiatric Comm tnent Order (the “Energency
Order”) on Janes Ram ah Logan, appellant. Logan, who was then
twenty-four years of age, was subsequently charged with two counts
of first-degree preneditated nurder and two counts of use of a
handgun during the com ssion of a crinme of violence.

Appel lant filed a notice of his intent to raise the defense of
not crimnally responsible (“NCR’), pursuant to Mi. Code (2001), 8§
3-109 of the Crimnal Procedure Article (“C.P.”). He later noved
to suppress his post-arrest statenents. At the conclusion of the
hearing in Cctober 2003, the court denied Logan’s notion.* A jury
inthe Grcuit Court for Prince George’ s County subsequently found
appellant crimnally responsi bl e and convi cted hi mof two counts of
second degree nmurder and two counts of the handgun offense. The
court sentenced appellant to a total term of inprisonnent of 100
years.

Logan presents seven questions for our review, which we

guot e: ?

1 On June 16, 2003, the State filed a notice of its intent to
seek the death penalty. At the hearing, the court also heard
argunent as to nunmerous notions relating to the capital sentencing
phase, which are not at issue here.

2 This Court granted appellant’s request to file a brief
beyond the 35-page limt provided in MI. Rule 8-503(d). Ve
subsequently granted the State’s request for the sanme privil ege.



QUESTI ONS PERTAI NI NG TO PRETRI AL _MOTI ONS

I. Dd the trial court err in denying [appellant’s]
nmotion to suppress his statenent where the police
viol ated his Mranda!® rights by telling [appellant] that
he did not need a | awyer during questioning because the
truth could not jeopardize hinf

QUESTI ONS PERTAI NING TO VO R DI RE

|. Did the trial court err in failing to inquire of the
venire whether any of them would have difficulty
following the court’s instructions on the defense of not
crimnally responsible?

1. Was the trial <court’s questioning on pretrial
publicity inadequate?

QUESTI ONS PERTAI NI NG TO TRI AL _AND JURY | NSTRUCTI ONS

|. Did the trial court violate [appellant’s] right of
confrontation when the court permtted the State to
guestion one of [appellant’s] experts about the fact that
a Prince George’s County Detention Center psychiatrist
had failed to find that [appellant] suffered from
par anoi d schi zophreni a?

I[1. Dd the trial court err in failing to permt
[ appel | ant’ s] several expert witnesses fromexplainingto
the jury that “appreciating” the crimnality of one’s
conduct is different from®“know ng” that one’ s conduct is
crimnal and in failing to instruct the jury on this
di stinction?

[11. Did the trial court err infailing [to] instruct the
jury on the defense of “settled insanity?”

IV. Dd the trial court err in failing to adequately
instruct the jury on the distinction between intent and
crimnal responsibility?

For the reasons that follow, we conclude that the advice of

rights was defective, but any error in failing to suppress

3

See Miranda v. Arizona, 384 U.S. 436 (1966).
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appellant’s statements was harnl ess beyond a reasonabl e doubt.
However, we agree with appellant that the court erred or abused its
discretioninregard to the questions posed on voir dire concerning
his NCR defense and pretrial publicity. Because we shall vacate
appel l ant’s convictions and remand for a new trial, we decline to
reach appellant’s renai ning contentions.
I. FACTUAL SUMMARY
A. Trial®

On August 29, 2002, Val enci a Logan, appellant’s wife, filed an
ex parte Petition for Emergency Evaluation (the “Petition”),
seeking hospitalization of appellant, claimng he suffered from
par anoi d schi zophreni a. In the Petition, which was admtted at
trial, Ms. Logan alleged that appellant’s “condition is worsening
each day.” She asserted in the Petition that appellant *“sees,
hears nessages from([ G od) - soneone. Keeps refering [sic] to the
bi ble, and is saying we are in Revelations.” Further, she averred
that there was a “clear and imm nent danger” of appellant *“doing
harm to self or others,” because he “thinks that death is
immnent.” That same day, the District Court for Prince George’s
County issued an Enmergency Order, directing that appellant *“be
taken into custody by any peace officer and transported to Prince

George’s Hospital Center for exam nation and energency care and

* Nurrer ous witnesses testified over the course of the two-week
trial that began on Cctober 23, 2003. Qur sunmmary will focus on
t he evidence central to the issues on appeal.
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treatnment if necessary.”

Appel lant’ s father, Janes Logan, Sr., recalled that on the
ni ght of August 29, 2002, Deputies Arnaud and Magruder arrived at
his honme with the Enmergency O der. He directed them to the

basenment, where appellant and his friend were “having a bible

study.” “After a period of time,” M. Logan heard the nmale sheriff
tell appellant, “*You ve got to come and go with nme now.”” He al so
heard appellant reply, “*lI told you |I'm not going with you
anywhere.’” According to M. Logan, appellant canme up from the

basenent, went into the guest bedroom and cl osed the door. Arnaud
and Magruder foll owed appellant. Wile M. Logan was in the master
bedroomwi th his wfe, he “heard sonething that sounded |i ke | oud
pops, a few pops or sonething.” He and his wife m stakenly thought
that the deputies had shot appell ant. M. Logan saw appel | ant
exiting the hone with what “appeared to be a weapon” in his hands.

Dr. Jack Matthew Titus, MD., the Deputy Chief Medical
Exami ner, testified that Magruder died as the result of a single
gunshot wound to the head. Titus further opined that Arnaud died

from “[njultiple gunshot wounds,” one of which “hit the carotid

artery ...,” which “is the one that goes up to the brain and gives
the brain nost of its blood supply.” Anot her gunshot wound
“injured the liver,” and was *“associated wth internal
bl eeding....” Oher wounds caused Arnaud to “henorrhage.”

Appel | ant was apprehended in the early norning hours of August



31, 2002, several mles fromhis hone, in a shed adjacent to an
apartnent buil di ng. After being treated at Prince GCeorge’s
Hospital Center (the “Hospital”) for injuries inflicted by the
pol i ce dog depl oyed during t he apprehensi on, appellant was taken to
the Crimnal Investigation Division (“CID") of the Prince George’s
County Police Departnent for questioning. After signing an Advice
of Rights and Waiver form appellant confessed to the shootings.
Al t hough appel l ant admitted that he intended to kill the sheriffs,
he insisted that he was “conmmnded” to do so by God.

In support of his NCR defense, appellant presented the
testi nony of three expert wi tnesses: Neil Blunberg, MD., a general
and forensic psychiatrist; Joanna Brandt, MD., a general and
forensic psychiatrist; and Lawence Donner, Ph.D., a clinica
psychol ogi st. The defense experts testified that, at the tine of
the shootings, appellant suffered from paranoid schizophrenia,
whi ch prevented him from appreciating the crimnality of his
conduct or conform ng his conduct to the requirenments of the | aw

In rebuttal, the State produced the expert testinony of Scott
Uthol, MD., a general psychiatrist; Mirc Tabackman, Ph.D., a
psychol ogi st; Christiane Tellefsen, MD., a forensic psychiatrist;
and Robert Phillips, MD., a general and forensic psychologist. In
general, the State’'s experts opined that appellant was suffering
froma substance i nduced psychosis at the tinme of the shootings and

was crimnally responsible for his actions.



We shall include additional facts in our discussion of the

I Ssues.
B. Suppression Motion

Prior to trial, appellant noved to suppress the statenents he
made during his interrogation. Logan clained, inter alia, that he
“was not properly advised of his Mranda rights, nor did he waive
these rights.”® In a suppl enental nenorandum appellant focused on
statenents made by Detective Ismael Canal es of the Prince George’s
County Police Departnent. He alleged that the Miranda warnings

were defective because Canales made false and m sleading
statenents” before and during the advisenent, and these deceptive
and “contradictory” statements “eviscerate[d]” the Miranda
war ni ngs.

Inits opposition, the State argued that the coll oquy between
Det ective Canal es and appell ant was nerely “an exhortation to tel

the truth and in light of the follow up conversations and advi ces,

can in no way be said to be a prom se of any sort that [appellant]

relied upon.” It maintains that, under Maryl and | aw, “exhortati ons
to tell the truth are permssible approaches for police to
encourage a suspect to give a statenent.” Mor eover, the State

> Appel | ant al so asserted that he “was suffering froma nenta
illness at the time he was interrogated,” and “was in no nental or
physi cal condition to nmake a voluntary statenent.” Further, he
claimed that his right to counsel under the Fifth and Sixth
Amendnment was violated during interrogation, rendering his
statenents inadm ssible. On appeal, however, Logan pursues only
the all eged Miranda viol ation.



asserts that “[a] ny doubt as to whet her Canal es had prom sed Logan
anyt hi ng was soon dispelled a few nonents later,” when appell ant
stated that he had neither been prom sed anyt hi ng nor threatened by
Det ecti ve Canal es.

What follows is a sunmary of the evidence adduced at the
suppression hearing with respect to the Miranda issue.®

Prince George’s County Police Corporal Thomas Brown, Jr. was
assigned to the “Special Operations Division K9 Unit” on the date
in question. He stated that, “sonetine after 1:30 a.m” on August
31, 2002, he “responded to assist” in the apprehension of
appel l ant. Brown recall ed:

We ended up tracking to a shed and a dunpster area.

At that point the dog indicated the presence of a person

inside the building. At that point we set up a

perinmeter. Several warnings were issued [to appellant]

with no results. W used a pepper ball gun to depl oy

into the building. Several rounds were fired. Once

again it [sic] was no response. W breached the doorway

and sent the KO to make apprehensi on.

According to Corporal Brown, appellant was in the corner of
the shed and the dog was “engaged on” appellant. Brown told

appel l ant “to stop resisting and fighting the dog, which he failed

todo....” At that tine, “Sergeant Lipsey cane in and used a Taser

¢ Appellant’s Brief includes a “Statement of the Facts”
pertinent to trial, but does not include a summary of the facts
adduced at the suppression hearing. Qur review of the tria
court’s ruling with respect to a suppression notion is based solely
on the record of the suppression hearing. Dashiell v. State, 374
Mi. 85, 93 (2003); Cooper v. State, M. p. , , No.
1353, Sept. Term 2003, slip op. at 15 (filed July 6, 2005).
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gun” on appellant. Appellant was then arrested. Prince CGeorge’s
County Police Corporal M chael Seyfried hel ped transport appel | ant
to the Hospital.

Hom ci de detective Isnmael Canal es, an el even-year veteran of
the Prince George’'s County Police Departnent, “imrediately
responded” to the Hospital after he was “notified” that appellant
was headed there. He nmet appellant in “the enmergency room
entryway” at “about 2:25 in the norning,” and acconpanied him
during treatnent. Canales recalled that appellant sustained
“several scrapes about his body,” as well as “a puncture wound to
one ankl e and anot her puncture wound to an arm” After appell ant
received “a couple of sutures ... and ... sone antibacterial kind
of ointnment,” he was “released into [police] custody.” Canales
I nformed appel |l ant that he intended to “talk to hinf at the police
station.

When appel l ant arrived at police headquarters, he was “taken
straight from the [police] vehicle into the interview rooni.]”
According to Canal es, the audio and video canmeras were activated

and recorded “what occurred after that[.]”" He explained that

" A videotape and a DVD recording of the interview were
admtted into evidence, w thout objection. The portions that were
pl ayed at the suppression hearing were transcribed in the record.
The transcript itself was not introduced until the trial, however.
By Order dated January 25, 2005, we directed the circuit court to
transmt these exhibits to this Court.

At the suppression hearing, the court agreed that the DVD “is
(continued. ..)



appel lant’s “nmental health i ssues” were “one of several issues” he
kept in mnd in deciding to record the interview. Canal es
recal | ed:
[ Appel l ant is] actually placed inthe interviewroom

[at] about 3:53 in the norning of the 31%' [of August],

2002. I'mthen in the room several tinmes. |’'min and

out of the room several tines. One at 4:05 [a.m] at

which point I'’minitially asking if he wants food, drink.

Just kind of explaining to himwhat's going to happen.

| then exit the roomand [when] | return | provide him

wi th some water, which he had requested.

| | eave out [of] the roomsonetine after 6:00 [a. m]

| ater on after we have the discussion. |I'min severa

nore tinmes in and out the rest of the tine he's there

until about 7:30, quarter to 8 in the norning.

The interview began at approximately 4:05 a.m?® During the
i nterview, appellant was not handcuffed. Moreover, Canal es offered
food and drink to appellant “throughout the several tinmes |I'm
talking to him” Appellant was al so “given the opportunity to go
to the bathroom”

Before advising appellant of his Miranda rights, Canales
obt ai ned general background information from appell ant. As we
shal|l see, he also gave certain assurances to appellant. Canales

then obtained a waiver of rights. We quote at length from the

(...continued)
t he best evidence,” and noted that it had “listened to it a couple
of times.” Nevert hel ess, because the transcript contains, in
witten form the content of the recordings, we have relied on the
transcript.

8 W have no docunent indicating the precise tine that the

I ntervi ew began. W rely on Canales’s testinony that, at 4:05
a.m, he began to explain “what’s going to happen.”
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entire interview because the sequence of events and the precise
words are crucial to our analysis.

DETECTI VE CANALES: Ckay. You single? Marri ed?
Di vor ced?

[ APPELLANT] : Marri ed.

DETECTI VE CANALES: What’'s your wife’s nane?

[ APPELLANT] : Val enci a.

DETECTI VE CANALES: Sane | ast nane, Logan?

[ APPELLANT] : Yes.

DETECTI VE CANALES: kay. How old is she?

[ APPELLANT] : She is 22.

DETECTI VE CANALES: And are you two living in Lynnmont?
[ APPELLANT] : Yes.

DETECTI VE CANALES: In the sane address?

[ APPELLANT] : Yes. She goes over her nother’s house a | ot
of times.

DETECTI VE CANALES: What's her nother’s address?

[ APPELLANT]: 1’ve got the address, hold on. 7012
Wyodt hrush Dri ve.

I nean, can | ask what the information will be used
for?

DETECTI VE CANALES: Actually what it is [is] just your
background information, that’s all. It basically lets ne
know who you are and basically let [sic] ne know sone
background on you so when you and | start talking, it’'s
not like I'’'mtalking to a stranger; all right?

[ APPELLANT] : Ckay.

DETECTI VE CANALES: Okay. Were’s Wodt hrush Avenue?

10



[ APPELLANT] : That’s in Lanham Maryl and.

* * %
DETECTI VE CANALES: And this is whose house?
[ APPELLANT] : That’s her nother’s house.

DETECTI VE CANALES: Mot her’s house. Okay. And mind you
this is between you and I now. We are talking,; okay?

[ APPELLANT] : Ckay.
DETECTI VE CANALES: What's her nother’s nane?

[ APPELLANT] : Et hel en. | don’t know -- | know it.
Et hel en Fl ood.

DETECTI VE CANALES: Fl ood. Nobody -- Iike I said, take
your time, we’re just talking, all right. Like I said,
nobody’s here to hurt you or anything. We are just
talking

You have any children?

[ APPELLANT] : Yes.

DETECTI VE CANALES: How many?

[ APPELLANT] : Two.

DETECTI VE CANALES: Boys, girls?

[ APPELLANT] : Boys. I mean I can tell because then after
this happened and everything, all the information they
wants [SiC] to harm me or something

DETECTI VE CANALES. WwWho wants to harm you?

[ APPELLANT] : | don’t know. Like | say, sonebody wants to
do sonething to ny folks.

DETECTI VE CANALES. Let me make sure we understand each
other,; okay. I’m going to look out for your folks,; okay.
They’re fine. I’ve spoken to them on the phone. They
are okay,; okay? So you don’t have to worry about
anything there,; all right?

[ APPELLANT]: All right.

11



DETECTI VE CANALES: As far as your famly, believe ne |'m
afamly man as well so | understand where you are com ng
from I won’t use any of the information to harm you.
No one out here is going to harm you or your family. You
and I are talking. Believe me I will not allow anything
to happen to you, okay?

[ APPELLANT] : Yes.

DETECTI VE CANALES:. Just talk to me, let me know how you
feel. We will talk about it,; okay?

[ APPELLANT] : Okay.
* % *
DETECTI VE CANALES: Ckay. Do you use drugs?
[ APPELLANT] : Well, it depends.
DETECTI VE CANALES: Like I said, we are just talking;

okay. No problem if you do. I’m not charging you with
anything in reference to you using drugs or anything.

[ APPELLANT]: | mean | had, you know.
DETECTI VE CANALES: In the past?

[ APPELLANT] : Yes.

DETECTI VE CANALES: What drugs did you use?
[ APPELLANT] : Di fferent drugs.

DETECTI VE CANALES: |’ m sorry?

[ APPELLANT] : 1’ ve used, | don’'t know, naybe marijuana.
Maybe coke.

DETECTI VE CANALES: Uh- huh.

[ APPELLANT] : And what they call it. The dip or whatever.
DETECTI VE CANALES: Uh-huh. Anything el se?

[ APPELLANT] : And what happened to nme the last tine.

DETECTI VE CANALES: Wwhat happened to you the last time?

12



[ APPELLANT] : They ask me all this information, then went
to take me somewhere

DETECTI VE CANALES: we’re here,; okay. I told you this
back when we were 1in the hospital; okay. We need to
talk. There 1is some things we basically need to make
clear. It’s your opportunity to tell your side [of]
what’s going on here; okay. All I’m doing right now
initially is kind of going through some background stuff.
I’m doing this, you know, the times that is all spent 1is
not meant to hurt you at all. I’m not trying to do
anything to go ahead and harm you in any way, but what I
would need to do is to get to the truth as far as what’s
going on; okay?

[ APPELLANT] : The truth.

DETECTI VE CANALES: I’m not -- believe me, I understand
what your concerns are. I’m not here to do anything to
you, okay? We’re just here talking trying to kind of get
to the bottom of what’s going on; okay?

[ APPELLANT] : Okay.
(Enphasi s added).

At approximately 4:50 a.m, Canales proceeded to discuss
appel lant’s Miranda rights in the foll ow ng exchange:

DETECTI VE CANALES: | need to nmake sure you' re aware [of]
what your rights are now, okay. You and | need to talk
about what’s going on here in reference to the incident
t hat happened; okay?

[ APPELLANT] : Ckay.

DETECTI VE CANALES: T’m not here to hurt you. I need to
get to the truth of what’s going on, but I need to
understand that you understand what your rights are;
okay?

[ APPELLANT] : Ckay.
DETECTI VE CANALES: |'m asking you so |'’m sure that you

have seen sone TV shows and everything else. You know
what sonme of your rights are?

13



[ APPELLANT] : Yes.
DETECTI VE CANALES: What are sone of your rights?

[ APPELLANT] : I have the right to be read all my Miranda
[rights] and at any time that I’m asked --

DETECTI VE CANALES: Unh- huh.

* % %

[ APPELLANT] : I got a right to Miranda. I got a right to
remain silent.

DETECTI VE CANALES: Uh- huh.

[ APPELLANT] : T got a right to be informed for any type of
what was the probable cause, you know --

DETECTI VE CANALES: That’'s correct. Wat |’ mgoing to do,
I’m going to read you your rights to you, okay?

[ APPELLANT] : Ckay.

DETECTI VE CANALES: Once we go through if you have any
gquestions while I’ mreading to you or anything | need you
to express those concerns to nme; okay? What I want you
to understand 1is 1f you have any problem at all 1in
speaking with me about this incident we need to talk
about it.

[ APPELLANT] : Long as it’s truthful.

DETECTI VE CANALES: I will be one hundred percent truthful
with you,; okay. I need you to be the same way.

(Enphasi s added).
Appel lant then inquired, “Am | being [put] under arrest?”
Canal es responded:

So I'’mletting you know you are currently under arrest;
okay? | don’t want you to think that, you know, this is
sonme trick or anything. What it is right nowis we're
trying to get to the bottomof what happened. Make sure
the charges fit the crinme. |If you have sonething to do
with this then we'll talk about it, see what it is that’s

14



going on. Make sure what you are charged with matches
what you did; okay. So that’s all I’mtrying to do right
now. Verify the information that you have right nowis
correct; okay?

Det ective Canal es then advi sed appellant, as follows:
DETECTI VE CANALES: You have the right to remain silent.
I f you choose to give up this right, anything you say can
be used against you in court. You understand that?

[ APPELLANT] : Yes.

DETECTI VE CANALES: You got the right totalk to a | awer
bef ore you are asked any questions and to have a | awer
with you, you understand that?

[ APPELLANT] : (I ndi cati ng)

DETECTI VE CANALES: If you want a | awyer but cannot afford

a lawer, they’'|Il be provided to you at no cost. And
basically if you want to answer questions now w thout a
| awyer, you still have the right to stop answering at any

time, you understand that?

[ APPELLANT] : Yes.

DETECTI VE CANALES: At any tine when we are tal king, you
just feel like you want to stop, you let nme know, we’l]l
stop; okay?

[ APPELLANT] : Yes.

DETECTI VE CANALES: So that nmeans at any tine when we're
talking, if you just feel |ike you want to stop, just |et
me know and we’ Il stop. Okay?

[ APPELLANT] : T’ve always felt kind of comfortable better
with a lawyer, you know what I mean?

DETECTI VE CANALES: Uh- huh.
[ APPELLANT] : But, you say -
DETECTI VE CANALES: we’re talking.

[ APPELLANT] : wWe’re talking about everything. We’ re
talking.
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DETECTI VE CANALES: T’m going to be straight forward with
you about everything. The only thing I will ask you to
do the same with me.

[ APPELLANT]: All right. I don’t want to jeopardize
anything.

DETECTI VE CANALES. The only way this jeopardizes you 1s
if you don’t tell the truth.

[ APPELLANT] : Okay.

DETECTI VE CANALES: If you’re telling the truth, we will
get through this, okay?

[ APPELLANT]: Al right.

DETECTI VE CANALES: Do you understand these rights that T
just explained to you?

[ APPELLANT] : Yes.

DETECTI VE CANALES: What |'’m doing [is] |’ m checking yes
for you; okay?

[ APPELLANT] : VYes.

DETECTI VE CANALES. Do you want to make a statement now at
this time without a lawyer? You and I are talking?

[ APPELLANT] : Yes, we’re talking

DETECTI VE CANALES: Have I promised you anything, have you
been offered any kind of reward or benefit or have you
been threatened in any way 1in order to get you to make a
statement?

[ APPELLANT] : No.

DETECTI VE CANALES: Are you under the influence of drugs
or alcohol at this time?

[ APPELLANT] : No.
DETECTI VE CANALES: What |’ masking you [to do] right now

is basically put your initials on those lines right
t here.

16



[ APPELLANT] : Okay.

DETECTI VE CANALES: Okay. | need you to sign right here.
Ckay. What’s the highest |evel of education you
conpl et ed?

[ APPELLANT] : | conpleted the twel fth grade.

DETECTI VE CANALES: Okay. Twel fth grade.

[ APPELLANT] : | was taking courses and everything.
DETECTI VE CANALES: Ckay. Now | wll just ask you a
coupl e of quick questions; okay[?] You sure you fee

okay right now? Is there anything I can do for you right
now before we get started on this at all?

[ APPELLANT] : |’ m okay.
(Enphasi s added).

Appel I ant signed the “ADVICE OF RIGHTS AND WAI VER' form at
4:55 a.m on August 31, 2002. Thereafter, according to Canales,
appel l ant “tal k[ed] freely” about “the nmurders of Janes Arnauld
[sic] and Eli zabeth Magruder.” According to Canal es, appellant did
not “ask to stop,” he did not “say he would not talk,” and he did
not “ask for a lawer.” Nor did appellant “ask to speak to any
famly nmenbers at any tine.”

After waiving his Miranda rights, appellant denied having any
nmental health issues. The follow ng exchange is pertinent:

DETECTI VE CANALES: Are there any issues with you, and |

mean |’ maski ng the question because you and | both know

right now that there is an allegation of sonme possible

nmental health issues with you.

[ APPELLANT] : There is no mental health issue.

DETECTI VE CANALES: Are you sure?

17



[ APPELLANT] : T don’t have any.

DETECTI VE CANALES: Okay, there’s no, you don't believe
you're, you' re God, you don’t think the end of the world
Is comng, | nean as far as, you know, tonorrow or
anyt hi ng?

[ APPELLANT] : No, | nean | amnoved by him[i.e., God] but
| don’t believe that | am God because. ..

DETECTI VE CANALES: | understand that, but right, as far
as you're concerned, are there any mental issues?

[ APPELLANT] : No, I don’t have any.
(Enphasi s added).

During the interview, appellant expl ai ned what occurred at his
parents’ house on the evening of August 29, 2002. According to
appel lant, he and his friend, Anthony Kromah, were reading the
Bible in his parents’ basenent when, “all of a sudden,” he ®“heard
a boom Ilike a door bust open,” and then “two Sheriff people cane
in.” He recalled that the sheriffs “cane as [a] force. They said
you nust see our judge.” Appellant said he asked the sheriffs if
they had “any paperwork,” and they responded, “No, we don’t have
any paperwork. No, we don’'t have a warrant.”

Appel I ant al so stated: “lI was reading the scripture that said
that your God will provide you the force or whatever you have to
do. God will provide you the right. Al you have to do is just
ask him” Appellant expl ained that, as the sheriffs approached, he
kept the scripture in mnd and “stood up and, you know t hey cane at
me [wth] force and I just like ran and I kind of spinned and ran

upstairs, and | was running....” Logan recalled: “1’m running

18



towards upstairs, and then as | see ny hand was provided with a
tool or sonmething.” According to appellant, the tool was “a gun,”
whi ch “just appeared in nmy hand.” He described the gun’s presence
as “spiritual or sonething.”

Logan stated that the gun “was originally...inthe closet...in
nmy old [bed]room” and it appeared in his hand when he was running
“towards the room” He recalled that, in the upstairs bedroom he
“close[d] the door and then | open the door and | see that [the

sheriffs] pulled they' re pulling out theirs [i.e., their guns], and

|’mjust, | just did, | nean it was |like a force, it wasn't really
nme.” Logan el aborated: “I just started shooting.... | didn’t feel
| was the one shooting.... It didn't feel like it was really ne
shooting.” He added: “I was commanded it wasn't just ne.”

During the interview, appellant admitted that he intended to
Kill the sheriffs:

DETECTI VE CANALES: Ckay, so when you shot them | nean, it was

with the intention [of] hurting them was the intention on

basically getting rid of them altogether?

[ APPELLANT]: It was intentional on, Yyeah, to put them
down, boom just you know what |’ m sayi ng.

DETECTI VE CANALES: When you say put themdown, | nean you
come out and --

[ APPELLANT] : I came out intending to do it.
DETECTI VE CANALES. Intended to kill them?

[ APPELLANT] : veah.

19



DETECTI VE CANALES: [Y]ou knew what you were going to do
when you went into the [bed]room right?

[ APPELLANT] :  Um huh.

DETECTI VE CANALES: Who made the decision to do that?

[ APPELLANT] : | did.

Canal es asked appel | ant why he did not “just run out the back
door of the house” or “go out the window.” Appellant reiterated:
“I'llt was actually, it was a force ... | was commanded by ny God
had a purpose....” Canales also discussed the effect of the Bible
on appel | ant:

DETECTI VE CANALES: Ckay, now soO you're saying so you're

readi ng [the Bi bl e passage], you' re not actually hearing

voi ces in your head?

[ APPELLANT]: I'mreading it but it was actually noving
ne.

DETECTI VE CANALES: I1t’s noving you.

[ APPELLANT] : Yeah.

DETECTI VE CANALES: So, you're reading it, you' re feeling
what you’'re readi ng, but there’ s not voices in your head?

| m aski ng because once again --

[ APPELLANT] : Right. No voices 1in my head, but I’m
actually being moved though.

DETECTI VE CANALES: Ckay.

[ APPELLANT] : By what |I'mreading is actually getting to
nme.

DETECTI VE CANALES: Ckay.
[ APPELLANT] : I don’t hear voices in my head.

DETECTI VE CANALES: So, just noved by what you’ re readi ng.
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[ APPELLANT] : Yeah.
DETECTI VE CANALES: And when you say noved, noved spiritually?
[ APPELLANT] : Moved spiritually, yeah.
DETECTI VE CANALES: Ckay.
[ APPELLANT] : Very deeply. And then all of a sudden I
| ook up and here they [i.e., the sheriffs] conme running
down the stairs.

(Enphasi s added).
Appel lant clarified his view of what the scripture said:
[ APPELLANT]: ... After | read the scripture and
everything and | nean [it said] they would be exposed,

the way the [sic] want to cone to you, and this and that
your people are in danger.

DETECTI VE CANALES: ... | want to nmake sure what it is
that you're telling nme about what you read. kay, what
was that again, he will ... be exposed?

[ APPELLANT] : Yeah ... a person of a stiff neck nature.

DETECTI VE CANALES: Yeah, and that’s what | want to know,
everything that, you know, you will be a person of a
stiff neck nature.

[ APPELLANT] : Yeah, and |I’mreading it, and it said ..

sonething like now that you know that, you have a

responsi bility, you nust take, you must take care of it

by any neans necessary, because your people are in

danger. ... [Y]ou nust handle it by, by any neans, and

will grant you the force or the power to do whatever you

have to do.

The i ntervi ew ended at approximately 7:28 a. m, when appel | ant
was “taken to the restroom [and] subsequently taken to the
Department of Corrections.” Canal es denied that he made “any
prom ses, threats, or inducenents” to appellant to elicit the

statenents.
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On cross-exam nation, Canales acknow edged that, at the
Hospital, he was infornmed that a | awyer was there to see appell ant.
The attorney was not brought back to see appellant in the emergency
room however, because appellant never requested an attorney.
Moreover, Canales admitted that he never spoke to appellant’s
parents, even though Canales told appellant during the interview
that he had spoken with them

Appel I ant’ s counsel questioned Canal es about his statenent to
appel l ant after the Miranda advisement that “the only way this
jeopardi zes you is if you don't tell the truth[.]” The follow ng
colloquy is pertinent:

[ COUNSEL FOR APPELLANT]: [Y]ou' re saying to [appellant]

you have the right to remain silent. |If you choose to

give up this right, anything that you say can be used

agai nst you in court; correct?

[ DETECTI VE CANALES]: That’'s correct, sir.

[ COUNSEL FOR APPELLANT]: Now when you say that or you

read that and you read that to a suspect and you al so

read to them... the only way this jeopardizes you is if

you don’t tell the truth; okay. Aren't you in effect --

weren’t you telling him that 1if he told the ¢truth

everything will be all right?

[ STATE] : Qbj ection.

THE COURT: Overrul ed.

[ DETECTI VE CANALES]: No, sir.

[ COUNSEL FOR APPELLANT]: What were you telling him sir?

[ DETECTI VE CANALES|: I was telling him if you tell the

truth, I believe you can’t go wrong any time you tell the
truth. That helps the finder of fact to tell the truth.
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[ COUNSEL FOR APPELLANT]: The only way this jeopardi zes
you is if you don’t tell the truth?

[ DETECTI VE CANALES] : [H] e doesn’t jeopardize hinmself with
me as far as anything is concerned regarding that

statenent. |’mnot the one whose going to punish himin
any way. It’s no punishnment attached to it.
* * *

[ COUNSEL FOR APPELLANT]: He had not yet initialed the
[Advice of Rights] form, had he?

[ DETECTI VE CANALES]: That’s correct, sir.

[ COUNSEL FOR APPELLANT]: He had not?

[ DETECTI VE CANALES]: | don’t believe he had, sir.

[ COUNSEL FOR APPELLANT]: And until a person is advised of

these rights and initials the form you can't proceed

wi th questioning, could you?

[ DETECTI VE CANALES]: That’'s correct, sir.

(Enphasi s added).

Prince George’s County Police Li eutenant Dani el Lipsey was the
State’s final witness. Lipsey, who was on the scene when appel | ant
was apprehended, recalled: “The defendant was taken fromthe shed
that we apprehended himin, pulled out, placed agai nst a dunpster
that was right next to it, handcuffed, and then patted down. At
t hat point when we found out it was [sic] no weapons on him he was
transported by two officers” to the Hospital. Lieutenant Lipsey
denied “hear[ing] anybody nmake any prom ses or inducenents” to
appel l ant or hearing appellant request a |lawer. Wile appellant
was in his presence, neither he nor any other officer advised

appel lant of his rights.
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Appellant called two wtnesses: Scott Little, Esquire and
Karen Logan, appellant’s not her.

Little stated that, prior to appellant’s arrest, he was
retai ned by appellant’s parents to represent appellant. Foll ow ng
appellant’s arrest, Little went to the Hospital, but was not able
to see appellant. Little recalled that he told a police officer
that he wanted to speak to appellant “inmediately as soon as they
were done with whatever treatnent they were doing.” According to
Little, the officer “said as soon as they’'re finished, he d cone
back and get nme and | can talk to my client.” About twenty m nutes
|ater, that officer “canme back” and “told [Little] that M. Logan
was no | onger at the hospital” and that “he had been taken over to
the ... police station.”

At the police station, Little inforned two officers that he
“wanted to see M. Logan,” but his requests were denied. Little
estimated that he remained at the station approximately “three
hours,” all the while “being unable to see” appellant.

Appel lant’ s nother testified that, on August 30, 2002, the day
after the shootings, she and her husband retained M. Little. Ms.
Logan recalled that, on the night of appellant’s arrest, she and
her husband went to the police station at approximately 2:35 a. m,
and were told that appellant had been taken to the Hospital. They
arrived at the Hospital and told security that they wanted to see

appel lant. But, after waiting “al nost an hour,” they were inforned
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that appellant had been taken to the police station. They then
returned to the station for the second tine. Wile there, Little
asked to see appellant, but the “gentleman that he spoke to told
himthat [appellant] had not requested a |lawer.” Ms. Logan and
her husband remai ned at the station “at | east nmaybe thirty m nutes”
and they never saw appel | ant.

The court then heard argunent.® As to the alleged “M randa,
advice of rights, and waiver” viol ation, appellant enphasi zed t hat
he was not focusing on voluntariness. He asserted: “Unlike the
vol untariness standard which tolerates substantially official
pressure[,] Miranda waivers are to be a free wll decision,”
wi t hout “police manipulation.” (Enphasis added).

The court questioned appellant’s counsel about Detective
Canal es’ s post-Miranda statenent to appellant that “the only thing
that may jeopardize you is if you don't tell the truth.” The
foll owi ng exchange is pertinent:

THE COURT: How does that m sl ead when he’'s al so advi sed
you have the right to stop at any tine?

° At the outset, appellant’s counsel set forth the various
grounds upon whi ch appel | ant sought suppression, nost of which are
not pursued on appeal:

[One,] Miranda advice and waiver. Two, voluntariness.
Three, TLowdowski, right to counsel Fifth Anmendnent.
W’'re also going to be arguing right to counsel Sixth
Amendnent and we’'re going to throw in the cite of
McCarther vs. State, the Public Defender law, Article 27,
Section 4 which is the broader right to counsel under
federal |aw. !l
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[ COUNSEL FOR APPELLANT]: Well, its [sic] m sl eadi ng when
you say on [the] one hand anything that you say can and
w Il be used against you and on the other hand say the
only thing -- the only way that jeopardizes you is [if]
you don't tell the truth.

THE COURT: [CJan’t [that] be interpreted to mean if you
decide to talk, the only problem will be 1if you don’t
tell me the truth[?]

[ COUNSEL FOR APPELLANT]: That could be interpreted that
way. The interpretation that way the only problem... is
if you don’t tell me the truth and you lie, the inference
you can draw from that is that is admissible in evidence.
If you do tell the truth, it won’t be -- you won’t
jeopardize yourself. How else does the phrase jeopardy
have any meaning?

THE COURT: You’re not talking about a lawyer using that
language.

[ COUNSEL FOR APPELLANT]: But the State has the burden and
the burden that they say in Miranda i s the burden. They
have to[] in effect say [there’s] no possible way that
could be interpreted to nean that if you tell himthe
truth it wouldn’t be used agai nst himin evidence. They
have t he burden, not the defense.

* % %

|’ msaying that there’s a substantial disagreenent
that you can read into that as to whether or not that
nmeans if you don’'t tell the truth, it won't be used

agai nst you [sic]. It was misleading. In that respect
it was deceptive.... [T]lhis waiver was involuntary in
l'ight of that.

(Enphasi s added).

Referring to Hart v. Attorney General of the State of Florida,

323 F.3d 884 (11th Cr.), cert. denied sub nom., Crist v. Hart

u S

540

1069 (2003), in which the police officer told the suspect,

“Honesty won’t hurt you,” appellant’s | awer stated:

They [i.e., the 11'" Crcuit] granted a wit [of habeas
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corpus] after a state court denied and after a federal
district court deniedrelief, they reversed everybody and
suppressed a statenent finding that the statenent was
taken in violation of Miranda on the advice of rights
form

What the court said in response to that at the El eventh
Circuit [is that t]elling himthat honesty woul dn’t hurt
him contradi cted the Miranda warning that anything he
said could be used against himin court.... It’s the
same thing here. Honesty will not hurt you 1s no
different 1in substance than saying the only way this
jeopardizes you 1is 1f you don’t tell the truth. It’s
just the flip side of the same neaning.

* * *

[ Alnd again, the point that they nmake is that a Miranda
warning as opposed to traditional voluntariness and
Miranda advice Will not look or will not tolerate any
misleading or any kind of deception whatsoever as opposed
to ... what [is] allowed you 1in terms of traditional
voluntariness.

(Enphasi s added).

The State countered that, under the totality of the
ci rcunst ances, appellant’s statenents were adm ssible. It referred
the court to Maryland cases in which, on traditional voluntariness
grounds, the appellate courts affirnmed various exhortations to tel
the truth. The State argued:

[ Appel | ant] | eaves the hospital after approxi mately

an hour and forty mnutes. Approximately at 3:40 [a. m]
He's taken back to CID arriving somewhere in the

area around right before 4 am ... And he’s taken,
again, filmed, no discussion, no prom se, no threats, no
i nducenents. Taken right to the interview room where
he's fil nmed. You can see it in the beginning of the
t ape. ...

This is where the handcuffs are being taken off.
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He’'s put in the room He's just sitting there. Wde
awake. Alert. Witing. Hanging out for approximtely
15 mnutes if you want to tine it. Until Detective
Canal es conmes in the roomand starts discussing, talking
to the defendant.. ..

Clearly it’s atotality. That’s the |law, Your Honor....

| want the court to look at the totality of this
statement from everything that’s said from Detective
Canal es and back to the defendant. He’'s treated with kid
gl oves imedi ately. Fi | med. Taken right to the
hospital. Right back to CD. On filmthe entire tine.
Anything we can do for you he’s told. Food. Drink...
Great rapport going on between the defendant and

Detective Canales. It’s notine |l don't want to talk to
you. No hesitation between the defendant. He's freely
and voluntarily talking. It can’t be any thought about

it when you |look at the nature of the conversation.
That’s why it’s wonderful that [it] is done on tape and
Your Honor has a chance to see it. There was no type of
coersion [sic], any type of physical threats. [It’s no
type of nmental coersion [sic] in any way. They are
having a very easy going conversation back and forth.
Det ective [ Canal es] gets | ots of background i nfornmation.
You hear that. That’'s again an elenment the court has to
decide for ... the totality of the circunstances for
Miranda and al so for the voluntariness of the statenent.

H s background. You hear he has a twelfth grade
education. He's worked at a conputer place. He talks
about his drug history.

He has a very sophisticated vocabulary back and
forth. The defendant asked open ended questions. What
rights right out of the defendant’s mouth. Miranda. He
knows about Miranda rights from the getgo. We know the
defendant has just been arrested for a felony drug charge
three weeks earlier in the beginning of August. This
happens at the end of August.

So clearly here’s a person who knows. He went to
the Commissioner and he’s told about all his rights.
This is a person who shows sophisticated understanding as
opposed to some of the defendants.... And then we begin
the back and forth with the conversation. All the
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background leading up to the Miranda [waiver]. And the
defendant -- counsel seems to skip over the Miranda form
and everything that goes in it. And so even the Hart
case cited by counsel indicates howthe court is supposed
to determne [the validity of] the Miranda violation. By
the totality of the circunstances.

Defendant may waive rights conveyed in the warnings
provided the waiver is voluntary knowingly  and
intelligently. First the relinquishment of the right
must be voluntary in the sense that it’s the product of
a free and deliberate choice rather than intimidation,
coersion [sic], or deception. We don’t have any of that
here.

The waiver must have been made with a full awareness
of both the nature of [the] right [to] the decision to
abandon [Miranda and] the consequences of the decision to
abandon [Miranda].....

This is strong proof, Your Honor, the advice of rights
form that Your Honor has.... That it is very strong proof
that the defendant knew his rights and waived them.

Moreover, as you look at the totality of the
circumstances he (A) knows his Miranda rights. Knows he
has a right to remain silent and (B) he’s read that exact
sentence prior to this issue about the jeopardy which
I’711 address in a second. And he said I know anything I
say may possibly be used against me. As he indicates,
you see his head when you |ook at the video. He
indicates affirmatively. He indicates that he knows all.
That he knows his rights. He's willing to talk to the
Det ective and the big thing about the defendant when he’s
talking to Detective Canales 1is honesty. Detective
Canales is going along with it. I want you to be honest
and I’11 be honest with you. Its [sic] going back and
forth on this honesty issue.

* * *

... So | don't see how from the totality of the
circunstances the court can rule that this is not a
person from his sophistication and Ilevel did not
understand his rights and did not freely and voluntarily
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wai ve themand want to talk to Detective Canal es and told
his side of the story....

(Enphasi s added).

In rebuttal, appellant suggested that the State had focused
i mproperly on: “exhortation under traditional voluntariness,” which
had “nothing to do with Miranda advice of rights and waiver.” He
clarified that he was not relying on “the Fifth Anendnent due
process analysis....”

On Cctober 7, 2003, the court orally deni ed appellant’s notion
to suppress. As to the alleged Miranda violation, the court
reasoned: *°

[ The] Court ... finds that based on the totality of
the circunstances surroundi ng the taking of the Miranda
wai ver, that the waiver of the Miranda rights were [sic]
voluntary, ... knowing and intelligent. And this was an
uncoer ced choi ce. It was a sufficient |Ievel of
conprehension of his rights and that he know ngly and
voluntarily waived those rights.

The colloquy concerning the police officer’s
adnmonition to be truthful did not in any way viciate
[sic] that. Its [sic] sinply an urging by the police
officer to be truthful. Consequently the court wll deny
the notion to suppress.

(Enphasi s added).

II. THE MIRANDA WAIVER

Appel | ant chall enges the legality of the Miranda advi sement.

He contends: “The deception enpl oyed by the police, particularly in

10 Because appellant appeals only fromthe court’s denial of
suppressi on on Miranda grounds, we need not recount the court’s
reasoni ng as to other grounds.
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light of the lengthy colloquy between the police and [appell ant]
prior to the giving of Miranda rights vitiated [appellant’s] rights

and nullified his waiver.” Wile acknow edging that a “*'degree of

pol i ce deception to obtain a confessionis tolerated[,] appel | ant

insists that “courts around the country have held that the type of
deception enpl oyed here by the police is not to be tolerated and
serves to vitiate the Mranda warnings and render any waiver of
theminvalid.”

In particular, Logan argues:

Prior to the giving of the constitutionally required
M randa warnings, the Detective repeatedly advised M.
Logan that the two “were just talking” and that the
officer was not |ooking to hurt M. Logan. He lied to
M. Logan about the safety of his famly. Wrse still

when M. Logan asked whet her he m ght be better off with
the assistance of counsel, the Detective completely
contradicted the warnings and told Mr. Logan that
truthful statements concerning the commission of criminal
acts would not jeopardize him, so long as he told the

truth. Quite obviously, this statement stood in stark
contrast to the warning of Miranda that any statement
could be used against Mr. Logan in court. ... The police

deceived Mr. Logan into believing that “honesty would
not hurt him” and that the statenents nmade were not hing
nore than M. Logan and Det ective Canal es “just tal king,”
suggesting that the conversation was sonehow off the
record. It is not insignificant that Detective Canal es
was aware that M. Logan mght suffer from a nental
illness and the colloquy prior to the giving of the
M randa warni ngs, in and of thenselves constitutionally
troubl esome, reeks of rendering the warnings useless

(Enphasi s added).
Enphasi zi ng that his argunent is not predicated on traditional
vol unt ari ness, appell ant explains that “the question is not whet her

M. Logan’s will was overborne but, rather, whether the Miranda
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warnings he received were effectively nullified by Detective
Canal es’ erroneous statenment that he could be jeopardi zed by what
he said only if he failed to speak truthfully.” Accordi ngly,
appel l ant argues that the trial court erred in failing to suppress
his statenents, because his “waiver of his Mranda rights was not
a knowi ng, intelligent, and voluntary choice in light of the police
deception in this case.”
In his reply brief, appellant elucidates his contention:

The point ... is not that M. Logan’ s statenent was
involuntary in the constitutional sense but, rather, that
the Miranda warnings he received prior to making that
statement were infirm. Al though Detective Canales told
M. Logan that he had the right to remain silent, did not
have to answer any questions, and that any statenent he
made coul d be used against himin court, he effectively
vitiated those warnings by reassuring Mr. Logan that, as
long as he told the truth about committing the crimes, no
harm would befall him. Quite obviously, this was a
direct contradiction of the constitutionally required
advisement that any statement M. Logan made could be
used against him in court and wholly undermined the
significance of the right to remain silent. [l

11 W pause to note that appellant does not rely on Missouri
v. Seibert, 542 U.S. 600, 124 S. Ct. 2601 (2004), which was deci ded
several weeks before appellant filed his opening brief in this
matter. In Seibert, the Supreme Court held that, when a two-step
I nterrogation strategy is deliberately used, in which the police
pur poseful |y wi t hhol d Miranda warni ngs until after an incrimnating
statenment is nade, then give proper Miranda warnings, Ssecure a
proper waiver, and elicit a second confession, the second
conf essi on nust be suppressed because a “mdstreamrecitati on of
warnings after interrogation and unwarned confession could not
effectively conply with Miranda’s constitutional requirenent....”
124 S. Ct. at 2605; see also Cooper, supra, Slip op. at 1.

Appellant does not claim error in the timng of the
advi sement, nor does he argue that the background i nquiry was part
(continued. . .)
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(Enphasi s added).

The State counters that the court “properly denied Logan’s
notion to suppress his statenent.” Looking to the totality of the
circunstances, it asserts “that this was not, by any stretch, a
threatening interrogation.”

Despite appellant’s claimthat his contention is not based on
traditional voluntariness, the State seens to focus on that
concept. It argues that “the totality of the circunstances here
indicate that Logan gave a voluntary statenent to Canales after
maki ng a voluntary and knowi ng wai ver of his Mranda rights.” The
State adds: “‘“Wien the issue is voluntariness, the failure of a
defendant to testify al nost forecl oses any chance of prevailing....
Wthout such testinony, there is usually no direct evidence of
i nvoluntariness.””” (Quoting Uzzle v. State, 152 M. App. 548
571-72, cert. denied, 378 Ml. 619 (2003) (quoting Ashford v. State,

147 Md. App. 56 (2002)). In support of its position, the State

(... continued)

of one continuous interrogation. Moreover, Logan does not suggest
that Canales intentionally prined appellant wth seemngly
i nnocuous questions and conments in the background phase to i nduce
himto waive Miranda. Significantly, unlike in Seibert, in which
the police engaged in a deliberate strategy, appellant’s counsel
argued below. “I’m not saying [Canales] did it deliberately...
It’s irrelevant whet her he thought he was doing anything wong.”
Furthernore, the court bel ow never found that Canal es deliberately
engaged in an inproper strategy as a ploy to induce the waiver of
rights.

For these reasons, we shall not consider Seibert or Cooper in
our anal ysis.
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observes:

Logan signed the Miranda form provided to him

acknowl edging that he wunderstood his rights. Logan
proceeded to talk “freely” about shooting Arnaud and
Magr uder . Duri ng t he t hr ee- and- a- hal f hour

interrogation, Logan never requested an attorney nor
expressed a desire to remain silent. Logan’ s statenent
was not i nduced by threats or prom ses. |In fact, nowhere
in the record does there exist an identifiable quid pro
quo typical of a coercive tactic.

Furthernore, the record indicates that Detective
Canal es never deceived Logan into waiving his rights or
giving a statenent. Canal es specifically told Logan that
he had the right to remain silent, that he did not have
t o answer any questions, and that he coul d stop answering
guestions at any time during the interrogation. He
war ned Logan, however, that any statenent he made coul d
be used against himin court. Logan stated explicitly
that he wunderstood these rights before he nade his
st at enent .

Alternatively, the State asserts: [ TI he adm ssion of an

“involuntary” confession at trial is subject to harm ess-error

anal ysi s. It argues:

Logan’s conplicity in the nurders of Deputy Janes
Arnaud and Deputy Elizabeth Magruder was undi sputed.
Even Logan concedes that the core issue in this case was
the “battl e” between the experts on the “insanity issue,”

and Logan’s statenent had no material inpact on this
aspect of the case. Accordingly, evenif it was error to
adm t Logan’s statenent, such error, under the
ci rcunst ances, was harml ess beyond a reasonabl e doubt.

(Gtation omtted).
In light of his NCR defense, appellant challenges the State’s
“harm ess error” analysis. He argues:
[I]t cannot be said that the introduction of M.
Logan’s confession was harm ess considering that the

State made a tactical decision to utilize M. Logan’s
confession in its case in chief, notw thstanding that
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crimnal agency was not in dispute. The net effect of

the statenent’s introduction into evidence was to portray

M. Logan as a “normal” person, having a conversation

with detectives in an interrogation room and admtting

to intentionally shooting the two victins. Thus,

contrary to what the State suggests, M. Logan’s

confession did not nerely pertain to the guilt/innocence

i ssue, but was affirmatively used by the State as a

preenptive strike agai nst M. Logan’ s defense that he was

not crimnally responsible. As such, its adm ssion into

evi dence cannot be considered harmess beyond a

reasonabl e doubt .

Qur review of the trial court’s ruling with respect to a
suppression notion is based solely on the record of the suppression
hearing. State v. Collins, 367 Ml. 700, 706-07 (2002); Cartnail v.
State, 359 M. 272, 282 (2000); Cooper v. State, _____ M. App.

, No. 1353, Septenber Term 2003, slip op. at 15 (filed July 6,
2005); Freeman v. State, 158 M. App. 402, 408 n.3 (2004). e
review the evidence in the Iight nost favorable to the State as the
prevailing party. State v. Rucker, 374 M. 199, 207 (2004);
Riddick v. State, 319 MJ. 180, 183 (1990); whittington v. State,
147 M. App. 496, 515 (2002), cert. denied, 373 M. 408 (2003),
cert. denied, 540 U.S. 851 (2003). Moreover, we extend great
deference to the fact-finding of the notion court, accepting the
facts as found, unless clearly erroneous. State v. Green, 375 M.
595, 607 (2003); Ferris v. State, 355 MJ. 356, 368 (1999).

Nevert hel ess, we nmust nmake our own i ndependent constitutional
appraisal as to the admissibility of a defendant’s statenents by

reviewing the | aw and applying it to the facts of the case. Crosby

v. State, 366 M. 518, 526 (2001), cert. denied, 535 U S. 941
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(2002); wilkes v. State, 364 Mi. 554, 569 (2001). W acconplish
this by conducting a de novo review of the |aw and applying it to
the first-level facts found by the suppression judge. Nathan v.
State, 370 Md. 648, 659 (2002), cert. denied, 537 U.S. 1194 (2003);
Green, 375 MI. at 607; In re David S., 367 M. 523, 529 (2002).

When the prosecution seeks to introduce a defendant’s
custodi al statenents, the State nust establish, inter alia, that
the statenment was obtained in conformance wth the dictates of
Miranda v. Arizona, 384 U.S. 436 (1966). See Missouri v. Seibert,
542 U.S. 600, _, 124 S.C. 2601, 2608 n.1 (2004); winder v.
State, 362 M. 275, 305-06 (2001). As the Court of Appeals
recently stated, “it is now clear that the requirenments of Miranda
are of Constitutional dinension.” Taylor v. State, ____ M. __ |
No. 140, Septenber Term 2004, slip op. at 17 n.7 (filed August 10,
2005) (citing Dickerson v. United States, 530 U 'S. 428, 440
(2000)). There is no prescribed formor set way in which to waive
Miranda rights, however. As the Supreme Court said in North
Carolina v. Butler, 441 U.S. 369, 373 (1979): "The question is not
one of form but rather whether the defendant in fact know ngly and
voluntarily waived the rights delineated in the Miranda case."

The Suprenme Court has set out a two-fold inquiry concerning
the validity of a defendant’s waiver of Miranda rights:

First, the relinquishnent of the right must have

been voluntary in the sense that it was the product of a
free and deliberate choice rather than intimdation,
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coercion, or deception. Second, the waiver must have

been made with a full awareness of both the nature of the

right being abandoned and the consequences of the
decision to abandon it. Only if the “totality of the

ci rcunst ances surroundi ng the i nterrogati on” reveal s both

an uncoerced choice and the requisite level of

comprehension may a court properly conclude that the

Miranda rights have been wai ved.

Moran v. Burbine, 475 U.S. 412, 421 (1986) (citation omtted)
(enphasi s added).

Accordi ngly, before the government may i ntroduce a defendant’s
uncounsel | ed statenent, made during custodial interrogation, it
must show that the suspect nmde a voluntary, know ng, and
intelligent waiver of his privilege against self-incrimnation
Miranda, 384 U.S. at 475 (stating that, when the government seeks
torely on a waiver of rights, it carries "a heavy burden” to show
"that the defendant knowngly and intelligently waived his
privilege against self-incrimnation...."); see Seibert, 124 S.Ct.
at 2609-10 (“Miranda addressed ‘interrogation practices ... likely

to disable [an individual] from naking a free and rationa
choi ce’ about speaking, and held that a suspect nust be ‘adequately
and effectively’ advised of the choice the Constitution
guarantees.”) (citations omtted; alteration and om ssions in
Seibert); Davis v. United States, 512 U. S. 452, 458 (1994) (stating
that Miranda “‘requir[es] the special protection of the know ng and
intelligent waiver standard.’”) (citation omtted) (alteration in

Davis). As the Court of Appeals said in McIntyre v. State, 309 M.

607, 614-15 (1987), “In undertaking to prove a waiver of Miranda
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rights, ‘a heavy burden rests on the governnment to denonstrate that
the defendant know ngly and intelligently waived his privilege
agai nst self-incrimnation and his right to retai ned or appointed
counsel.”” (Citation omtted). See also White v. State, 374 M.
232, 251, cert. denied, 540 U.S. 904 (2003); Freeman, 158 Md. App.
at 425.

In addition, the State bears the burden of establishing that
an incrimnating custodial statement was voluntarily made under
Maryl and nonconstitutional law, the Due Process Cause of the
Fourteenth Anendnment to the United States Constitution, and Article
22 of the Maryland Declaration of Rights. See winder, 362 M. at
305; Ball v. State, 347 M. 156, 173-74 (1997), cert. denied, 522
U. S 1082 (1998); Pappaconstantinou v. State, 352 M. 167, 172-73
(1998); Hoey v. State, 311 Md. 473, 480 (1988); see also Dickerson,
530 U. S. at 434; Colorado v. Connelly, 479 U.S. 157, 166-67 (1986).
“[T]he ultimate i ssue of ‘voluntariness’ [of custodial statenents]
is a legal question....” Miller v. Fenton, 474 U S. 104, 110
(1985); see Arizona v. Fulminante, 499 U.S. 279, 287 (1991); Baynor
v. State, 355 Md. 726, 729 n.1 (1999); Hof v. State, 337 M. 581,

605 (1995).12 But, appellant does not challenge traditional

2 1'n winder, 362 Md. at 307, the Court explained:

In cases where we are called upon to determ ne

whet her a confession has been nmade voluntarily, we

generally look at the totality of the circunstances

affecting the interrogati on and confession. ... W |ook
(continued...)
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voluntariness under the Due Process Cause or Mar yl and
nonconstitutional |aw. Rather, he contends solely that the Miranda
war ni ngs thenselves were defective, for the reasons previously
articul at ed.

“*Miranda is a nore demanding standard than is traditiona
vol untariness....’” Matthews v. State, 106 M. App. 725, 739
(1995), cert. denied, 341 M. 648 (1996) (citation omtted).
I ndeed, “'it is quite possible to fail the Miranda test and yet
pass the undergirding voluntariness test.”” Id. (citation omtted).
See Dickerson, 530 U.S. at 444 (noting that “statenents which may
be by no neans i nvoluntary, made by a def endant who is aware of his
‘rights,” may nonetheless be excluded” because of a Miranda
violation); Edwards v. Arizona, 451 U. S. 477, 483, 484 (1981)
(holding that state court erroneously concluded that defendant’s
adm ssion was voluntary, w thout deciding whether defendant *“had
knowi ngly and intelligently relinquished” his Miranda rights, and
noting that “the voluntariness of ... an adm ssion on the one hand,

and a knowing and intelligent waiver on the other, are discrete

2(. .. continued)

to all of the elenents of the interrogation to determ ne
whet her a suspect’s confession was given to the police
t hrough the exercise of free will or was coerced through
the use of inproper neans. On the non-exhaustive |list of
facts we consider are the length of the interrogation,
the manner in which it was conducted, the nunber of
police officers present throughout the interrogation, and
t he age, education and experience of the suspect.

(Gtations omtted).

39



inquiries”); Lewis v. State, 285 MI. 705, 722 (1980) (noting that,
under Miranda, the type of police deception tolerated 1is
“particularly” limted).

As with voluntariness, in a Miranda inquiry we nmust |ook to
the “totality of the circunstances” to assess the validity of a
suspect’s wai ver of rights. Holmes v. State, 116 Md. App. 546, 553
(1997) (“Defendants nmay wai ve their Miranda rights provided, under
the totality of the circunstances, they act voluntarily, know ngly,
and intelligently”), aff’d on other grounds, 350 Ml. 412 (1998).
See also Moran, 475 U. S. at 421; Fare v. Michael C., 442 U. S. 707,
724-25 (1979) (“[T]he determ nation whether statenents obtained
during custodial interrogation are admssible ... is to be nade
upon an inquiry into the totality of the circunstances surroundi ng
the interrogation, to ascertain whether the accused in fact
knowi ngly and voluntarily decided to forego” his Miranda rights.);
Butler, 441 U.S. at 374-75 (“[T]he question of waiver nust be
determ ned on ‘the particular facts and circunstances surroundi ng
t hat case, including the background, experience, and conduct of the
accused.’”) (G tation omtted).

Al though “[a]n express witten or oral statenent of waiver of

the right to remain silent ... is usually strong proof of the
validity of that waiver, [it] is not inevitably ... sufficient to
establish waiver.” Butler, 441 U S. at 373; see also Blasingame

v. Estelle, 604 F.2d 893, 896 (5th G r. 1979) (“Defendant’s signing
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of the waiver form though not conclusive, is ‘usually strong
proof’ of the voluntariness of the waiver.”) (G tation omtted)
(enmphasi s added). As the Suprene Court recognized in Seibert, 124
U S at 2610, “it would be absurd to think that mere recitation of
the litany [of Miranda rights] suffices to satisfy Miranda in every
concei vabl e circunstance.” And, in contrast to traditional
vol untariness, “there is an absol ute prohibition upon any trickery
whi ch m sl eads the suspect as to the exi stence or di nensi ons of any
of the applicable [Miranda] rights....” WAWNe R LAFAVE, ET AL., 2
CrRIM NAL PrRoceDURE 8§ 6. 9(c) (3d. 2000).

Appellant relies on Hart v. Attorney Gen. of the State of
Florida, 323 F.3d 884 (11th Cr. 2003), in which the defendant
chal l enged the validity of his Miranda waiver. In that case, after
t he t eenaged def endant was i nforned of his rights by one detective,
he signed the waiver form and then asked to speak to another
detective, with whom he was famliar. Id. at 887-88. \WWen that
detective arrived, the defendant asked her “opinion” as to “the
pros and cons of having an attorney....” Id. at 888. The second
detective responded “that in her opinion the pros of having an

attorney were ‘He’' Il protect your rights. He'll tell you what to

answer, what not to answer, and he’ll be here for you.” She told
him the con in her opinion was ‘I’m going to want to ask you
questions and he’s going to tell you you can’t answer ne.’” Id. At

t he suppression hearing, the detective acknow edged t hat while she
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never told the defendant that giving a statenment would help his
situation, she did tell him**honesty wouldn’t hurt him’” 1d. at
889. The court denied the suppression notion, concluding that the
appel l ant did not make an unequi vocal request for an attorney and,
consequently, the detective's colloquy with Hart did not render his
wai ver involuntary, unintelligent, and unknowi ng. 1d. at 890, 890
n.11.

The Eleventh Circuit subsequently granted the defendant’s
request for habeas corpus relief. It concluded that the waiver was
invalid, as “the product of deception,” and was nade wi t hout “full
awar eness” of “the consequences of the decision....” Id. at 893.
The court reasoned:

Inthis case, Detective Mauer [i.e., the first detective]

went to great lengths to apprise Hart of his rights. He

testified that he went over the Miranda rights waiver

form with Hart and carefully explained each Miranda

war ning to Hart, including that anything he said coul d be

used against himin court. Mauer testified that Hart

signed the formto indicate that he understood each ri ght

and that he was willing to answer questions wthout a

| awyer. ... Our analysis cannot end with Hart’s signing

of the waiver form because we are required to examine the

‘totality of the circumstances surrounding the

interrogation’ to determine whether Hart’s decision to

waive his rights was made voluntarily, knowingly, and
intelligently.!
Id. (Citation omtted in Hart) (enphasis added).

The court determ ned: “Although asking for the pros and cons

of hiring a lawer is not an unequivocal request for counsel, it

does indicate that Hart did not fully understand his right to

counsel and was asking for clarification of that right.” 1d. at
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894. O inport here, the court al so addressed the significance of
the second detective’'s comment to the defendant that “honesty
woul dn’t hurt him” The court said:

Telling him that “honesty wouldn’t hurt him” contradicted
the Miranda warning that anything he said could be used
against him in court.!! The phrase “honesty will not hurt
you” is simply not compatible with the phrase "“anything
you say can be used against you in court.” The former
suggested to Hart that an incriminating statement would
not have detrimental consequences while the latter
suggested (correctly) that an incriminating statement
would be presented at his trial as evidence of his guilt

Id. (Enphasis added).
The El eventh G rcuit concluded, id. at 895 (enphasis added):

Given the totality of the circumstances surrounding
the interrogation, which include Hart’s trust of Schuster
[i.e., the second detective] and Schuster’s statements
contradicting the Miranda warnings, we cannot say that
Hart’s decision to waive his rights and confess was
voluntary, knowing, and intelligent. His decision to
waive his rights and confess was the product of
Schuster’s deception and, as a result of  her
contradictory statements, he did not truly understand the
nature of his right against self-incrimnation or the
consequences that would result from waiving it.
Therefore, his waiver was not voluntary, knowing, and
intelligent as required by Miranda, and the state court’s
failure to apply the correct | egal standard to this issue
resulted in a decision that was contrary to clearly
established federal law, as determ ned by the Suprene
Court.

Appel l ant al so refers us to the Eleventh Crcuit’s decisionin
United States v. Beale, 921 F.2d 1412 (11th GCir.), cert denied, 502
U S 829 (1991). In that case, the defendants were convicted in
federal court of participating in a racketeering organi zation that

commtted a series of arnored truck robberies in Florida between
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1982 and 1985. 1d. at 1419. O the nearly one hundred w tnesses
who testified at the trial, nost were either witnesses to the
robberies or federal |aw enforcenent officials who investigated
them Id.

On appeal, one of the defendants, Francisco Lavin, a native of
Cuba, clained that he did not understand his constitutional rights
and “signed the wai ver formonly after the FBI agents told hi mthat
signing the formwould not hurt him” 1d. at 1434. Lavin had a
fifth grade education and did not speak English or read Spanish.
Id. However, an FBI agent, certified in speaking Spanish, had
testified that he was present when anot her agent, a native Spani sh-
speaker, orally advised Lavin of his Miranda rights in Spanish and
provided Lavin with a waiver formin Spanish. 1d. According to
the agent, Lavin signed the formafter he read it and stated that
he understood it. Id.

The appellate court concluded that the trial court erred by
admtting the statenents nade by Lavin after he signed the waiver
form but determ ned that the error was harmess. Id. at 1435
Significantly, the court ruled that the waiver was not “voluntary,
knowi ng and intelligent,” id., because Lavin “signed the waiver
only after the agent told himthat signing the formwould not hurt
him...” Id. at 1435. The Eleventh G rcuit reasoned:

Al t hough the Suprene Court has held that the police do

not have to recite the Miranda warnings in a talismanic

fashion, the warnings nust not be msleading.... It
appears that by telling Lavin that signing the waiver
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would not hurt him the agents contradicted the Miranda
warning that a defendant's statements can be used against
the defendant in court, thereby misleading Lavin
concerning the consequences of relinquishing his right to
remain silent..... Accordingly, the district court erred
by adm tting Lavin's statenent.
Id. (Enphasis added) (citations omtted).
Nevert hel ess, the court was satisfied that “the remaining
evidence is not only sufficient to support the conviction but so
overwhelmng as to establish Lavin’s guilt beyond a reasonable

doubt.” 1d. at 1435. Accordingly, it found the error harniess.

Addi tionally, appellant relies on State v. Stanga, 617 N. W 2d
486 (S.D. 2000). In that case, the defendant was charged wth
burglary, sinple assault, and violating a donestic protection
order. Id. at 488. During the advisenent of Miranda rights, the
detective assured the defendant “that any statenent he gave was

‘between you and ne,’ signifying that it would not go beyond the

interrogation room” Id. at 487. Furthernore, to induce the
defendant to talk, the detective told the defendant, “‘you need to
get this off your chest.”” 1d. at 489. Wen the defendant told
the detective, “‘l know you're here to get sonething against
me[,]’” the detective responded: “*No, I'"mhere for you and | to
talk.”” Id. The detective also assured the defendant, “‘You can
trust me straight up.’”” Id.

The def endant sought to suppress his confession, claimng he

did not nmake a knowi ng, intelligent, and voluntary waiver of his

45



Miranda rights. Id. at 487. |In particular, the defendant contended
that “the required Miranda warning that any adm ssion can be used
in court was subverted by the suggestion that adm ssions woul d not
be used against him” 1d. The court determined that the trial
court erred by admtting the defendant’s confession, but found the
error harm ess. Id. at 491. O inport here, the Stanga Court

expl ai ned:

After giving the Miranda warning to Stanga,
[ Det ecti ve] Lubbers repeat edl y cont radi ct ed t he
adnonition that anything Stanga said could be used
agai nst him TLubbers told Stanga twelve times that what
was said during the interrogation was between the two of
them. In the suppression hearing and in the trial,
Lubbers admtted that he lied to Stanga when he told him
that what he said would not go any further than the
i nterview room

Some of the detective’s comments were equivocal and
might fairly be characterized as sympathetic
colloquialisms ..., but several of the assurances clearly
crossed the line. \WWen Stanga said that he knew that
Lubbers was there to get sonething against him and
Lubbers responded “No, |I'mhere for you and I to talk,”
that and corments like it nullified the Miranda warni ngs.
Although trickery is sometimes a legitimate interrogation
technique, Miranda warnings are a “concrete” prerequisite
to custodial interrogation and may not be manipulated
through deception.

Id. at 490-91 (Enphasis added).
United States v. Cohen, 372 F.Supp.2d 340 (E.D.N. Y. 2005), is
also noteworthy.®® In that case, the defendant, who was charged

wth sexual assault of a fellow airline passenger, noved to

13 W note that in Cooper v. State, supra, this Court di sagreed
W th Cohen, but on an issue not pertinent here.
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suppress statenents nmade outside of the plane and at the police
station, contending that the statenents were obtained in violation
of his Miranda rights. Id. at 340-41. In particular, the
def endant clainmed that, during the adm nistration of the Miranda
war ni ngs, he asked the detective whet her he needed a | awyer and, in
response, the detective shrugged, notioned with his hands that it
was up to the defendant, id. at 347, and told him “if you have
nothing to hide, then you do not need a | awyer.” 1d. at 348. The
def endant argued that the detective’s statenent was “the equi val ent
of telling the suspect that ‘honesty wouldn’t hurt him’ a phrase
found by the Eleventh Circuit [in Hart] to contradict Miranda s
adnoni tion that anything the suspect says can be used against him”

Id. at 359-60 (citation omtted).

The federal trial court agreed that “‘deceptive strategens
such as giving false |l egal advice’ ... render[] a [ Miranda] waiver
invalid[.]” Id. at 360 (citation omtted). But, the court

concl uded that the detective’'s statenent was “not a m sstatenent of
the law,” id., and denied the defendant’s notion to suppress. Id.
at 361. The Cohen court distinguished the matter before it from
Hart, reasoning, id. at 360-61

For every suspect, “if you have nothing to hide, then you
don't need a lawer” is always true. An individual that
has not commtted a crinme cannot make incrimnating
statenments. On the other hand, “honesty will not hurt
you” is only true for suspects that have not commtted a
crime, but is always false for those that have. The
di stinction between these statenments, then, is that one
is true and [the other] is not. And only “affirmative
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m srepresentations by the police” are prohibited by

Miranda, not “ploys to m slead a suspect or to [l]Jull him

into a false sense of security that do not rise to the

| evel of conpul sion or coercion [.]” [United States v.]

Anderson, 929 F.2d [96,] 100 [(2d G r. 1991)], gquoting

Illinois v. Perkins, 496 U.S. 292, 297 (1990). The

conmbi nation of “if you have nothing to hide” and a shrug

is not an affirmative m srepresentati on or m sstatenent

of the | aw.

United States v. Chadwick, 999 F.2d 1282 (8th Cr. 1993),
al so provi des gui dance. In Chadwick, the defendant was indicted by
a federal grand jury for various drug offenses. Id. at 1283-84.
A federal agent went to the defendant’s honme to interview him At
the outset of the interview, the agent advi sed the defendant of his
Miranda rights and obtained a witten waiver. 1d. at 1284. The
defendant |ater sought to suppress any incrimnating statenents
made during the interview, contending, inter alia, that his waiver
was invalidated by the agent’s post-waiver statenent that the
defendant’ s cooperation would “‘help’” him Id. at 1286. The
federal district court agreed and suppressed the statenents. Id.
at 1286. The Eighth G rcuit reversed, concluding that the agent’s
“statenent that Chadw ck’ s cooperation would ‘help’ himcould not
have had any inpact on Chadwi ck’s decision to waive his Miranda
rights, since the waiver had occurred earlier.” 1d. The court was
satisfied that the agent’s statenent “did not in any way infl uence
the waiver.” Id.

As we assess the facts of this case in light of the

authorities discussed above, we recognize that “[c]ustodial
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I nterrogations ... have |l ong been a traditional conponent of police
| aw enforcenent....” Winder, 362 M. at 304. | ndeed, such

i nterrogations are an essential tool in “investigating crinmes and

bringing perpetrators to justice....” Ball, 347 M. at 178; see
Moran, 475 U.S. at 426. Nevert hel ess, the *“conduct” of an
interrogationis not without “boundaries.” winder, 362 Md. at 305.

Qur review of the authorities cited above convinces us that, under
the totality of the circunstances, the court erred in finding a
val id waiver of Miranda.

We cannot ignore that, before the formal advisenent that
culmnated in appellant’s waiver, Detective Canales provided
repeat ed assurances to appel |l ant, asserting many tinmes that the two
were “just talking.” He also assured Logan that he “won’t use any
of the information to harni appellant and t hat he (Canal es) was not
“here to hurt” appellant. Then, during the fornmal advisenent of
rights, when appellant stated that he “felt kind of confortable,
better with a |lawer,” Canal es again responded by saying, “we’'re
tal king.” That response was a clear reference to Canal es’s earlier
assurances to appellant during the background inquiry. Appellant
i medi at el y answer ed by expressi ng concern that he did not “want to
j eopardi ze anything,” and Canal es responded: “The only way this
jeopardizes you is if you don't tell the truth.... If you're
telling the truth, we will get through this....” Only then did

appel | ant execute the waiver form
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We underscore that the statements in issue were nade
i medi ately prior to and during the advi senent of rights. |ndeed,
shortly after advising appellant under Miranda that he had the
“right to remain silent,” and that anything appellant said could
“be used against [hin] in court,” but before appellant signed the
wai ver, Canal es told appellant that “the only way this jeopardizes
you is if you don’'t tell the truth.” That representation flatly
contradicted the Miranda warning, and thus nullified what had been
sai d.

As we see it, Canales’s various statenments, including his
assurances that “we’re talking,” “[t]he only way this jeopardi zes
you is if you don't tell the truth,” and he “won’t use any of the
information to harni appellant, were akin to the flawed assertion
in Hart, 323 F.3d at 889, that “honesty won’t hurt you.” They
constituted affirmative msstatenents that conflicted with the
Miranda advisenent that anything appellant said could be used
agai nst him

We acknow edge that appellant seenmed to be aware of his
Miranda rights even before Canal es advised him |ndeed, appell ant
articulated some of his rights before Canal es advised him For
exanpl e, appellant stated: “I got a right to Mranda. | got a
right toremain silent.” Furthernore, appellant had recently been
arrested on a drug charge and, at that time, was advised of his

Miranda rights. But, given the heavy burden on the State, we
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cannot excuse what happened here nerely because appel | ant had pri or
experience with the | aw.

To be sure, we do not suggest that the statenments at issue
could not have been cured by the police, so as to secure a valid
wai ver of Miranda rights. But, Canales’s statenent to appell ant
that “the only way this jeopardizes you is if you don’t tell the
truth” occurred during the advisenent itself, just after Canales
tol d appel | ant that anything he said coul d be used agai nst him and
before appellant actually executed the waiver form The
m sstatement was never corrected or clarified by Canales, to
i npress upon appellant that his statenents could, indeed,
j eopardi ze him In particular, Canales never undertook to make
clear to appellant that the two were no |onger “just tal king”; he
did not dispel the notion that no “harni would conme to appellant if
he made a statenent; and he did not clarify that the truth would
“j eopardi ze” appel lant. Therefore, the advi senent remai ned fatal ly
fl aned. For this reason, we conclude that the court erred by
denyi ng appellant’s notion to suppress.

Neverthel ess, we are of the view that the error was harnl ess
beyond a reasonabl e doubt. See Dorsey v. State, 276 Ml. 638, 648
(1976) (“In those circunstances where a violation of a right
protected by the Federal Constitution occurs, the Suprene Court, as
t he ultimte arbiter in interpreting and i npl enenti ng

constitutional guarantees, has declared such error to be
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‘“harm ess,” where, upon a review of the evidence offered the
‘[Clourt [is] able to declare a belief that it was harnl ess beyond
a reasonabl e doubt’”) (citation omtted) (alterations in Dorsey);
see also Spain v. State, 386 MI. 145, 161 (2005) (citing Dorsey in
findi ng harm ess error beyond reasonabl e doubt); Imes v. State, 158
M. App. 176, 182-83 (“‘[When an appellant, in a crimnal case,
establishes error, unless a reviewing court, wupon its own
i ndependent review of the record, is able to declare a belief,
beyond a reasonabl e doubt, that the error in no way influenced the
verdi ct, such error cannot be deened "harm ess"” and a reversal is

mandated’ ”) (citations omtted; alteration in Imes), cert. denied
384 Md. 158 (2004).

A court’s failure to suppress a statenent obtained in
viol ation of Miranda can constitute harm ess error. See Hughes v.
State, 346 Md. 80, 92 (citing cases in which appellate courts have
held that failure of trial courts to suppress incrimnating
statenents constituted harm ess error), cert. denied, 522 U.S. 989
(1997); Bartram v. State, 33 M. App. 115, 153 (1976) (“It is, of
course, settled law that a Mranda error can, indeed, be harni ess
error”), affirmed, 280 Md. 616 (1977); Cummings v. State, 27 M.
App. 361, 385 n.5 (“That a Mranda violation can be harm ess error
Is not to be doubted”), cert. denied, 276 Ml. 740 (1975).

At trial, appellant conceded crim nal agency; he did not deny

that he killed the deputies. |nstead, appellant’s defense centered
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on his claim that he was not crimnally responsible for his
actions. Therefore, the adm ssion of appellant’s incul patory
statenents, in which appellant confessed to the nurders, was not
prejudicial with respect to the identity of the nurderer.

The question remains as to whether the adm ssion of
appel lant’s statenents was prejudicial to his NCR defense. The
entire interview transcript was admtted at trial. During the
interview, appellant denied that he had nental health issues or
pr obl ens. In its closing argunent, the State relied on those
denials to support its contention that appellant’s conduct was not
the result of his nental illness. Specifically, the State argued:

You see in his statenent tine and tinme again he says |

made the decision to do this. The tape does not in any

way show the person to be schizophrenic...

[H eclearly says |’ mnot hearing any voi ces. There

is no auditory hallucinations. He is not hearing any

voi ces, so that’s out. The defense experts wll say

[sic] you see the tape, he was commanded to do this.

Yeah, he does say that at one point. He al so says |

woul d have gone with themif they would have shown nme a

war r ant .

On the other hand, the defense relied heavily on the
statenments to support the NCR defense. Appel I ant’ s counsel
mai ntained that the statenents showed appellant “was floridly
psychotic during the interviewitself.” 1In closing, he pointed out
t hat appel |l ant gave

the nost bizarre reasons based on delusions and

hal | uci nati ons, religious preoccupation as to why he did
what he did.
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He was forced by a nessenger of God to get up and
run from downstairs to wupstairs, that a gun just
appear ed. In his own statement he said a gun just
appeared while he is noving upstairs. He nodifies on
guestioning as to where he got it, but a gun just
appeared in his hand. He was granted the force and power
to do what he did. He can’t run outside as opposed to
going in the bedroom Wy didn't you just |eave, go out
t he back door, or out the front door? He said | can't
because ny people would be in danger? At that tine his
famly wasn’'t even there, his wife and children. And ...
what he did was not wrong because God had spoken to him
| amthe | ast hope.

Finally he saidif | do not act the deputy sheriffs,

t hose people will let what? Let ny people, presumably ny
famly, fall in the hands of the pharaohs and back into
sl avery. Par anoi a, delusion, hallucinations at that

time, you bet.

There is a 123 page statenment, please | beg you to
study it. Paranoid schizophrenia during the tine of the
st at enent .

Appellant’s attorney also maintained that Logan’s own
assessnment of his nental condition, as relied on by the State, was
not determ native of his actual nental state. In his closing

argunent, appellant’s counsel argued:

I Am Not Sick, I Don’t Need Help[. A]s I told you

in my opening statement ..., that was the fundamental
problem and misunderstanding of James Ramiah Logan
before, during and after August 29, 2002. Thi s

m sperception by him the misperception by him as to his
own mental health problems, along with his severe nental
di sorder, schizophrenia, paranoid, which existed and
mani fested itself for along period both before and after
t he shootings[,] directly caused M. Logan to shoot and
kill Deputy Sheriffs James Arnaud and El i zabet h Magruder .

* * %

Hi s answers [during the interview include even then, two
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days [after the shootings], the first thing [Canal es]

says early on in the interview, how are you feeling,

Janmes? Any problens? Any nmental health problens? T

have no problems [responds appellant]. I am not mentally

111 [he says] to Canales. Read it in the statenent.
(Enphasi s added).

On balance, we conclude that adm ssion of appellant’s
statenments was harmnl ess beyond a reasonabl e doubt. Therefore, we
next consi der appellant’s challenge to the voir dire.

III. VOIR DIRE
A. Facts Pertinent to Voir Dire

Appel l ant’ s proposed voir dire included questions about the
NCR defense and pretrial publicity.

Regarding pretrial publicity, appellant asked the court to

propound the following nmulti-part question:

4A. Have any of you read, heard, or seen on TV, anything
about the case?

B. Fromwhere did you obtain your know edge of the facts?
C. What did you hear?

D. As aresult of what you heard about the case, have you
formed any opinion as to the guilt or innocence of M.
Logan or whether he was “not crimnally responsible” at
the time of the alleged crines?

E. What is your opinion?

F. Inlight of your pre-fornmed opinion do you believe you
still could be fair and inpartial and render a verdi ct
based solely on the evidence?

After informng the venire panel briefly about the underlying

facts, the court propounded the follow ng question: “Do any of you
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have any know edge of what |’'ve just described, either persona
know edge, know edge gai ned fromconversations w th other persons,
or know edge gai ned fromthe news nedi a?” At the bench, the court
heard individually from those prospective jurors who responded
affirmatively. When infornmed by a prospective juror that he or she
had either read or heard about the case fromthe news nedia, the
court did not attenpt to ascertain whether the prospective juror
had fornmed an opinion about the case. Instead, the court asked:
“Wuld the fact that you ve heard about this matter prevent you
from sitting as a juror and fairly and inpartially trying this
case?” If the court again received an affirmative response, the
court inquired further: “You think you woul d prejudge this [case]?”
In sone instances, the court also inquired: “In other words, you
woul d not be able to divorce what you’ ve heard about this?”

On sone occasions, the court also asked one of the follow ng
guestions: “Your know edge cones from what source?”; “lIs that
[i.e., your knowl edge] fromdiscussions with other persons or from
the news nedi a?”; “You recall what news nedia it was?” The court
al so told sone of the venire: “Tell nme what your personal know edge
is,” or “What did you read?”

| mediately following the court’s inquiry about pretrial
publicity, defense counsel objected to the court’s failure to ask
hi s proposed Question 4. The follow ng exchange is pertinent:

[ COUNSEL FOR APPELLANT]: Your Honor, it seens to ne, the

guestion that we submtted on voir dire should be -- |

56



under st and what you’ ve done. You run the show. But it
seens to nme it should be a 5-part question. Have you
heard, seen, read or heard anything about the case and
di scussed it? Wat did you hear? As a result of what
you’' ve heard or read, have you fornmed an opinion? Wat
is that opinion and can you set that opinion aside?
That’s the classic 5-question voir dire on pretrial
publicity. Your Honor is truncating it.

THE COURT: They all indicated they can put asi de what ever
it is they heard and fairly and inpartially try this
case.

[ COUNSEL FOR APPELLANT]: | think under Dingle [v. State,
361 Md. 1 (2000)], that we're entitled to that 5-part
guestion [sic] on death penalties, please, in regards to
pretrial publicity.

THE COURT: Ckay. o back and have a seat.

(Enmphasi s added). The court did not ask any other questions

relating to pretrial publicity.

part

Appel | ant al so asked the court to propound the foll ow ng five-
question about the NCR defense:

7. Evidence will be produced during trial show ng that
t he Def endant suffered fromparanoi d schi zophreni a at the
time of the crine. To that end, the defense will argue
t hat the defendant was not crimnally responsible at the
time of the crinme because, due to his nental disorder, he
| acked substantial capacity to appreciatethecrimnality
of his conduct or to conform his conduct to the
requi renents of the | aw

A. If the defendant satisfies his burden in this regard,
will any menber of the jury be unable to find the
def endant not crimnally responsible?

B. Does any juror anticipate having difficulty foll ow ng
the Court’s instructions on the defense of “not
crimnally responsible,” particularly in view of the
crinmes charged in the indictnment?

C. Has any nenber of the jury studied psychology or
psychi atry?
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D. Do you have any reservations or feelings that would
prevent you fromfairly considering the evidence in the
case?

E. In view of the defense of “not «crimnally
responsi bl e,” does any nenber of the venire prefer not to
sit on the case?

The foll ow ng exchange as to Question 7 is pertinent:

[ COUNSEL FOR APPELLANT]: [Q ne of our main concerns is
our request nunber 7A through E, because we have a death
penal ty.

THE COURT: | have a question on there about psychiatric
and psychol ogi cal training.

[ COUNSEL FOR APPELLANT]: But nothing in regards to
whet her or not they would be wlling, able to, in fact,
all ow a defense of insanity.

THE COURT: Well, those have to do with the Court’s
i nstructions.

* * *

[ COUNSEL FOR APPELLANT]: At the appropriate tinme after

the voir dire, we'll just list the questions that we

obj ect to.

(Enphasi s added).

On voir dire, the court inquired: “Do any of you | adies and
gentlenen, or nenbers of your imediate famlies have any
experience, training, or educationin the nmental health field, such
as psychiatry or psychol ogy?” Wen a prospective juror responded
affirmatively, the court asked: “Wuld that in any way prevent you
from sitting as a juror in this case and rendering a fair and

i mpartial verdict?”

The court asked several other general questions during voir
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dire. These included: “Do any of you have any religious, noral,
phi | osophical or other personal reasons that would nake it
difficult for you to sit in judgnent of another person?”; “Do any
of you have any reason that | haven't already gone into why you
believe that you could not sit as a juror in this case and render
a fair and inpartial verdict?”

At the close of voir dire appellant’s counsel renewed his
objection to the court’s refusal to ask his proposed Question 4,
concerning pretrial publicity. He asserted:

[We object and take exception to the Court’s failure to
give a nunber of our wvoir dire questions, but
specifically, for the record, 4A through F which is a 5-
part, actually a 6-part question in regards to pretrial
publicity.

Now, on those [of the jury panel] that did indicate
that they had di scussed the matter, you did ask a fol | ow
up question as to whether they had fornmed an opinion
But it’s our belief that the lawis in any case where a
juror -- and I would note, for the record, three panels
[of prospective jurors] -- at |east between 7 to 10 on
each of the three panels cane to the bench on questions
dealing with pretrial publicity.

Your practice was to ask a follow up question with
regards to their opinion if they had discussed it, but
you did not ask a follow up question on their opinion,
whet her they can set the opinion aside and what their
opinion was in regards to those that had either read,
heard newspaper accounts or TV accounts or radio
accounts.

W believe that the 6-part format on page 2 of our
voir dire, which woul d be questions 4A through F, is what
is legally required in those cases where a juror
i ndicates that he has pretrial publicity.
Appel lant’ s attorney al so objected to the court’s failure to

ask his proposed Question 7. He stated:
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[We take specific exceptions to ... 7A through E

dealing with voir dire questions designed to test whet her

they [i.e., the prospective jurors] would be fair and

inmpartial and could have a defense of not crimnally

responsi bl e and evi dence of paranoid schizophrenia and

guestions dealing with the burden of proof, et cetera.

I  know sone of them were given wth the actual

instructional phase, but the questions we asked went

beyond that. That’'s questions 7A through E. You gave

one of them on whether they studied psychology or

psychiatry. W think it should have been broader.

B. Discussion

According to appellant, the court erred by failing to ferret
out whether any of the prospective jurors harbored “potenti al
bi ases towards an insanity defense.” Noting that “[t]he single,
primary and overriding principle or purpose of voir dire is to
ascertain the existence of cause for disqualification,” appellant
conplains that the court conpromsed his right to a fair and
impartial jury. Relying on a host of appellate decisions,
i ncludi ng Sweet v. State, 371 MI. 1 (2002), State v. Thomas, 369
Ml. 202 (2002), and Dingle v. State, 361 MI. 1 (2000), appell ant
asserts: “The failure of the trial court to propound voir dire
guestions relating to M. Logan’s defense of not crimmnally
responsi ble rendered the voir dire process constitutionally
i nadequate to uncover potential bias” concerning “the defense of
insanity....”

Furt her, Logan argues:

| nasnmuch as this case focused so centrally on M. Logan’s

claim that he was not crimnally responsible for the

killings, it was of paranmount inportance to determ ne

whet her any of the potential jurors harbored biases,
preconcei ved notions, or such strong enotional reactions
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to a defense of “insanity” that they would be incapable

of applying, if found applicable, the defense of not

crininal!y requnsible in accordance with the trial

court’s instructions.

Simlarly, Logan conplains that the court’s “questioning on
pretrial publicity was inadequate.” Al though appell ant concedes
that the Maryl and appellate courts have not “adopted any specific
framewor k for questions regarding pretrial publicity,” he maintains
that, in light of the recent “change as to ... the depth of
guestioning of voir dire,” the “trial court’s voir dire on the
issue of pretrial publicity ... was woefully inadequate.” I n
appellant’s view, the court’s voir dire relating to pretrial
publicity “amounted to little nore than bottom|ine questioning.”
Logan adds: “INJothing in the court’s inquiry or the jurors
responses t hereto shed any |ight what soever on the nature or effect
of the exposure. Al that was obtained by nmeans of the court’s
inquiry was that several jurors had “know edge” about the case and
from what source....” According to Logan, by failing to make
“critical inquiries” about the content of the publicity to which a
veni renenber was exposed, and whether the potential juror had

“formed an opi ni on about the case,” the court “m ssed the nmark” and
“deprived Appellant of critical information that mght lead to
di squalification for cause.” Moreover, he conplains that the
jurors were inproperly required to assess for thensel ves whet her
they could serve fairly and inpartially.

Appel l ant contends that the “‘court should ask jurors what

61



I nformati on they have received, ask responding jurors about the
prejudicial effect of such information, and then independently
deternmine whet her such information has tainted jurors’
inmpartiality.”” (Quoting United States v. Beckner, 69 F.3d 1290,
1291-92 (5th Cr. 1995)). Noting that “‘[j]Jurors are in a poor
position to nmake determnations as to their own inpartiality'”
(quoting Beckner, 69 F.3d at 1293), appellant insists that the
trial court’s failure to conduct a nore searching inquiry
constituted reversible error.

The State counters: “Decisions about the extent of the voir
dire procedure, as well as the specific questions to be asked on
voir dire, generally fall within the sound discretion of the trial
court.” As to the court’s rejection of appellant’s proposed
Question 7, relating to the NCR defense, the State argues:

The refusal to ask this set of questions was not an
abuse of discretion. Both this Court and the Court of
Appeal s have recognized that a trial court need not
inquire on voir dire as to whether the jury can or wll
followthe court’s instructions[.] ... Here, not only did
[ sub] questions one, two and five call for entirely
specul ati ve responses, they al so were directed at matters
I nappropriate for voir dire. To adopt Logan’ s reasoni ng,
any and all legal principles that m ght apply during the

trial would need to be spelled out during voir dire for
the purposes of eliciting the jurors’ attitudes and

responses thereto. Qobvi ously, such an approach is
untenabl e and not one contenplated by the voir dire
process.

Moreover, the State maintains that appellant’s requested
questions regarding his NCR defense were “covered by [other] voir

di re questions posed by the court.” It points out:
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The court specifically asked the venire whether anyone

anong t hemhad * any experience, training, or educationin

the nmental health field; specifically, psychiatry or

psychol ogy?” The court further asked: [“Do any of you

have any religious, noral, philosophical or other

personal reasons that would make it difficult for you to

sit in judgnment of another person?”; “Do any of you have

any reason that | haven't already gone into why you

believe that you could not sit as a juror in this case

and render a fair and inpartial verdict?’] The venire

knew that Logan was charged with killing Arnaud and

Magruder and that he pled “not guilty and not crimnally

responsi bl e.” The scope of these questions were adequat e

to reveal any potential juror bias related to Logan's

case. l!

(GCitations omtted).

As to appellant’s contentions concerning pretrial publicity,
the State maintains that the court’s voir dire “was sufficient to
adduce any potential juror bias emanating froma juror’s exposure
to pretrial publicity....” 1t insists that “any prospective juror
who har bored pre-concei ved notions or biases based on the exposure
to pretrial publicity woul d have been detected by neans of the voir
dire questions actually posed.”

According to the State, the court also utilized the proper
nmet hodol ogy during voir dire, because it “inquired whether any
juror had acquired know edge of the case,” then “questioned [the
venire] on the source of the information as to whether it would
affect his or her ability to be inpartial,” and, finally, it
“i ndependent | y det er mi ned whet her each respondi ng juror coul d judge
Logan inpartially.” As to both pretrial publicity and NCR the
State urges this Court not to expand the role of wvoir dire,

stating: “There is sinply no need or justification to expand the
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purpose or process of voir dire.” It remnds us that it “is for
the Court of Appeals, not this Court,” to decide that “a well-
established principle of | aw has becone ‘outnoded ....”

It is well settled that the “overriding principle or purpose”
of voir dire is to ascertain “'“the existence of cause for
di squalification.”"” Hill v. State, 339 M. 275, 279 (1995)
(citations omtted); see Thomas, supra, 369 Ml. at 206; Dingle,
supra, 361 MI. at 9; Boyd v. State, 341 M. 431, 435 (1996). As
this Court said in wilson v. State, the “purpose of the voir dire
process is to determ ne the prospective jurors’ state of mnd, and
further, to ascertain whether the venire harbors any bias,
prej udi ce, or preconception regardi ng the accused, a central matter
in the case such as the crine, or any relevant collateral matter.”
148 Md. App. 601, 658 (2002), cert. denied, 374 Mi. 84 (2003). sSee
Fowlkes v. State, 117 M. App. 573, 583-84 (1997) (sane), cert.
denied, 348 Mi. 523 (1998).

In general, “[t]he scope of voir dire and the form of the
guestions propounded rest firmy within the discretion of the tri al
judge.” Baker v. State, 157 Md. App. 600, 610 (2004); see Hill,
339 Ml. at 279; Perry v. State, 344 M. 204, 218 (1996), cert.
denied, 520 U.S. 1146 (1997). The Court of Appeals has recogni zed
t hat questions that are “‘speculative, inquisitorial, catechising,
or “fishing,” asked in the aid of deciding on perenptory
chal  enges, may be refused in the discretion of the court, even

t hough it woul d not have been error to have asked them’'” Davis v.
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State, 333 MI. 27, 34 (1993) (citation omtted).

Not wi t hstandi ng the broad discretion afforded to the trial
court in voir dire, there are “areas of inquiry that are
mandatory,” Uzzle, supra, 152 M. App. at 562, because they
“involve ‘potential biases or predispositions that prospective
jurors may hold which, if present, would hinder their ability to
obj ectively resolve the matter before them’'” Dingle, 361 Mi. at 10
n.8 (citation omtted). The areas include “racial, ethnic and
cultural bias”; “religious bias”; “predisposition as to the use of
circunstantial evidence in capital cases”; and “pl acenent of undue
wei ght on police officer credibility.” 1d. Questions beyond these
required subjects nust go “directly to the question of juror bias
and unequi vocal disqualification.” Uzzle, 152 Md. App. at 562.

When deci di ng whet her to propound a questi on beyond one of the
mandatory areas of inquiry, “the trial judge must assess whet her
there is a reasonable |ikelihood that a given line of inquiry wll
reveal a basis for disqualification.” 1d. at 560. “Absent such a
reasonabl e |'i kel i hood, there is no necessity to pursue the inquiry,
notw t hstanding the possibility that sone conceivable basis for
di squalification m ght be revealed.” 1Id. To determ ne “reasonable
i kel ihood,” the trial court should consider “whether a proposed
inquiry i s reasonably likely to reveal disqualifying partiality or
bias,” and should weigh “the expenditure of tinme and resources in
the pursuit of the reason for the response to a proposed voir dire

qgquestion against the likelihood that pursuing the reason for the
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response will reveal bias or partiality.” pPerry, 344 M. at 220
(enmphasis in original); see Uzzle, 152 MI. App at 561.
1. The NCR Defense

As noted, appellant maintains that his proposed questions
relating to his NCR defense were integral to a determ nation of
potential juror bias. The court only propounded a variation of
appel l ant’ s proposed Question 7C;, it merely inquired whet her any of
the prospective jurors or nenbers of their immediate famlies had
“any experience, training, or educationin the nental health field,
such as psychiatry or psychol ogy?” Wiile we do not endorse
appel l ant’ s proposed phraseology in Question 7, it is noteworthy
that the court did not refuse to propound Question 7 because of the
formor phraseology. Nor did the court ask appellant’s attorney
to refornulate his questions.

We pause to note that the formof the voir dire questions is
“clearly within the sound di scretion of the court.” Casey v. Roman
Catholic Archbishop of Baltimore, 217 Md. 595, 606 (1958). Even if
appel l ant’ s questions were not well franed, however, it is clear
t hat he sought to di scover cause for disqualification based on bi as
towards an insanity defense. On that basis, if the court bel ow was
not satisfied with the form it could have refornulated the
guestions or allowed defense counsel to do so. See Contee v.
State, 223 Md. 575, 580 (1960) (concluding that the defendant “was
denied an opportunity ... to frane additional proper voir dire

gquestions ... and the court failed to ask, onits own notion, as it
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shoul d have done, a proper question designed to ascertain the
exi stence of cause for disqualification....”).

On the nerits, we agree with Logan that the subject matter of
t he NCR def ense was of considerabl e i nportance, and it shoul d have
been carefully explored on voir dire. W explain.

Thomas, supra, 369 M. 202, is instructive. |In that case, the
respondent was charged with possessi on and di stribution of cocai ne.
On voir dire, the court refused to propound the foll ow ng question
proposed by the defendant: “‘Does any nenber of the jury panel have
such strong feelings regarding violations of the narcotics |aws
that it would be difficult for you to fairly and inpartially weigh
the facts at a trial where narcotics violations have been
all eged?”” 1d. at 204. This Court determi ned that the trial court
abused its discretion and remanded for a new trial. 1d. at 206.
The Court of Appeals agreed. 1d. at 204.

O inport here, the Court concluded, id. at 212: “[V]oir dire
guestions on drug attitudes ‘are effective in revealing strong
feelings towards narcotics laws that nay hinder a juror’s ability
to serve.”” (Citation omtted). It reasoned, id. at 207, 213-14:

“[T]he questions [on voir dire] should focus on 1issues

particular to the defendant’s case so that biases

directly related to the crime, the witnesses, or the
defendant may be uncovered....'’

* * *

As we have seen, and so often reiterated, the
single, primary, and overriding principle or purpose of
voir dire is to ascertain “‘the existence of cause for
disqualification[,]’” ... and this is acconplished
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t hrough the pursuit of one of the two mandatory areas of
inquiry, i.e., “an examnation of a jury ... conducted
strictly within the right to discover the state of mnd
of the juror in respect to the matter in hand or any
collateral matter reasonably liable to unduly influence
him’” W have been enphatic, even in civil cases,
that “a party is entitled to a jury free of al
di squalifying bias or prejudice w thout exception, and
not merely a jury free of bias or prejudice of a general
or abstract nature.” ... And, although we have entrusted
the trial court with considerable discretion, we have
adnoni shed:

““In the exercise of that discretion, the
trial judge should adapt the questions to the
needs of each case in the effort to secure an
Impartial jury. Any circunstances that may
reasonably be regarded as rendering a person
unfitted for jury service may be nmade the
subject of questions and a challenge for
cause. Accordingly an exam nation of a juror
on his voir dire is proper as long as it is
conducted within the right to discover the
juror’s state of mind in respect to the matter
in hand or any collateral matter reasonably
liable to unduly influence him’”

A question aimed at uncovering a venire person’s
bias because of the nature of the crime with which the
defendant is charged is directly relevant to, and focuses
on, an issue particular to the defendant’s case and, so
should be uncovered.... W agree with the internedi ate
appel l ate court: the proposed voir dire question should
have been asked. The trial court abused its discretion
when it refused to do so.

(Gtations omtted) (enphasis added).

Sweet v. State, supra, 371 M. 1, also provides guidance.
There, the petitioner was convicted of second degree assault and
third degree sexual offense of a mnor. 71d at 3, 4. The Court of
Appeal s granted certiorari to consider, inter alia, whether the
trial court erred in refusing to pose the followng voir dire

guestion requested by the defendant: “Do the charges stir up strong
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enotional feelings in you that woul d affect your ability to be fair
and inpartial in this case?” 1d. at 3, 9. The Court concl uded
“that the trial court abused its discretion in failing to pose
[the] requested voir dire question.” Id. at 10. Adopting its
reasoning in Thomas, 369 M. 202, the Court agreed that the
petitioner’s proposed question “was directed at bi ases,
specifically those related to [the] alleged crimnal act, that, if
uncover ed, woul d be di squalifying when they inpaired the ability of
the juror to be fair and inpartial.” Sweet, 371 Ml. at 10.

The State points to our recent decision in Baker, supra, 157
Md. App. 600, for the proposition that a reversal here woul d anount
to a decision that the reasoning of the Court of Appeals in Twining
v. State, 234 Ml. 97 (1964), is “now outnoded.” Baker, 157 M.
App. at 618. As we see it, the State’'s reliance on Twining isS
m spl aced.

In Twining, 234 Ml. at 100, the Court of Appeals found no
abuse of discretion by the trial court in refusing to ask whether
the venire “woul d give the accused the benefit of the presunption
of innocence and the burden of proof.” Notably, the Court said:
“The rules of law stated in the proposed questions were fully and
fairly covered in the subsequent instructions to the jury.” Id. at
100. The Court added: “It is generally recognized that it is
i nappropriate to instruct on the law at [the voir dire] stage of
the case, or to question the jury as to whether or not they would

be di sposed to follow or apply stated rules of law” Id.
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In Baker, 157 M. App. 600, the appellant was charged with
assault and use of a handgun in the conmission of a crime of
violence. 1Id. at 604. At trial, the appellant did not deny that
he shot the victim but clained that he acted in sel f-defense and
to defend his girlfriend. Id. After the jury convicted the
appel l ant of all charges, he noted an appeal. Id. He argued
inter alia, that the trial court erred by rejecting the follow ng
voir dire question: “[D] o you have any bi as or prejudi ce concerning
handguns whi ch woul d prevent you fromfairly wei ghing the evidence
in this case[?]” 1Id. at 608. W agreed with the appell ant that
the court erred.

Looki ng to the Court of Appeal s’s decisions in Thomas, 369 M.
202, and Sweet, 371 Md. 1, this Court reasoned:

Here, appellant shot an unarmed man with a handgun,
allegedly in self-defense or defense of his girlfriend.

One of the facts the jury mght have to decide was

whet her appel | ant used reasonabl e force. The trial court

should have asked whether any prospective juror had

strong feelings about handguns that would have affected
his or her ability to weigh the issues fairly.

157 Md. App. at 613 (enphasis added).

On the other hand, we rejected the appellant’s claimin Baker
that the trial court erred by failing to ask the venire if they
woul d draw an inference of guilt if the defendant elected not to
testify. Id. at 615-16. W concluded that the court “was not
required to ask jurors whether they would draw an inference from
the defendant’s election not to testify.” 1Id. at 616. |In reaching

that concl usion, the Baker Court |ooked to Twining, supra, 234 M.

70



97, in which the Court of Appeals determned that the trial court
need not ask the venire whether they would follow the court’s
instructions as to the law. Baker, 157 Md. App. at 616. Adhering
to Twining, the Baker Court declined to require voir dire questions
ai med at determ ning whether the venire woul d abide by the court’s
instructions on the rules of |aw. Id. at 616. Al t hough we
recogni zed that other jurisdictions “have reached a different
conclusion,” id. at 617, we said: “[I]Jt is up to the Court of
Appeals, not this Court, to decide ... that the reasoning of
Twining i S ‘now outnmoded.’” Id. at 618 (citation omtted i n Baker)

The above di scussion | eads us to conclude that appellant was
not entitled to voir dire Questions 7A and 7B. Under Twining
Questions 7A and 7B were not proper voir dire inquiries, because
t hey pertained to whet her prospective jurors would apply the rules
of law as instructed by the court. But, Question 7 was not limted
in scope to whether the prospective jurors would followthe court’s
instructions on the law. To the contrary, the central thene of
Question 7 was ai nmed at ascertaining whether the venire harbored a
bi as towards an NCR def ense.

W are mindful that the questions requested in Thomas and
Sweet related to the crines with which the defendant was charged,
while here, as in Baker, Question 7 pertained to appellant’s
defense. Having conceded that he shot the sheriffs, Logan’s entire
defense hinged on his claimthat he | acked crimnal responsibility

because of his deranged nental state. Therefore, questions
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regarding the venire’s views toward the NCR defense were crucial to
t he determ nati on of whether there was cause for disqualification

In connection with appellant’s NCR defense, the jury had to
deternmi ne whether he suffered froma nental illness that negated
his crimnal responsibility. Some menbers of the venire m ght have
been di sdai nful of an NCR defense, particularly in the context of
t he shooti ng deaths of two | aw enforcenent officers who were killed
in the line of duty. Precisely because the subject matter of an
NCR defense is a controversial one, the trial court should have
I nqui red whet her any prospective jurors had reservations or strong
feelings regarding such a defense. Wat we said in Gregory v.
State, 40 M. App. 297, 326 (1978), in the context of cross-
exanm nation, seens equally applicable to voir dire:

Psychiatry -- particularly the forensic branch of it

-- IS an inexact science. See New York Life Ins. Co. v.

Taylor, 147 F.2d 297, 304 (D.C. Cir. 1945), opinion on

reheari ng. One need do no nore than peruse the reported

appel | at e opi ni ons touchi ng upon the i ssue of a crim nal

defendant's "sanity" to see the frequency with which

wel |l -qualified and presumably conpetent practitioners

express different -- and sonetinmes widely varying --

opi ni ons concerning that critical issue. Considering the

| ess-than-certain and ever shifting state of the art,

these opinions, given their ultimte potential effect,

cry out for cross-exam nation.

Al t hough we have not found an appellate case in Maryl and
di scussing voir dire wth respect to an NCR defense, cases outside
Maryl and hel p to el uci date our concern. W pause to consider them

In People v. Mapp, 670 N. E.2d 852 (IIl. App. Ct. 1996), appeal

denied, 677 N.E. 2d 969 (I1l1. 1997), the appel |l ant was convi cted of
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arnmed robbery and felony nurder. 1d. at 855. At trial, over the
def endant’s objection, several potential jurors were asked about
their views of crimnal responsibility in the context of felony
mur der principles, because the defendant was not the alleged
shooter. 1d. at 855. The Illinois appellate court determ ned that

the court erred in allow ng the questions, but concluded that the

error was harm ess. I1d. at 860. In reaching its conclusion as to
the voir dire, the Mapp court noted that, “[o]rdinarily,
guestions concerning a specific defense will be excluded.” 1d. at

857. Nevertheless, indicta, the court recogni zed that a def endant
has the “right to have jurors questi oned about their willingness to
follow the law on the insanity defense.” 1d. at 858. The court
expl ai ned, id:
Wy questions about the insanity defense but not
conpul si on or self-defense? The [IIl]linois] Suprene Court
supplied the answer: *** the jury was going to be asked
to apply an extraordinarily  controversial legal
requirement against which many members of the community
may have been prejudiced.” ... That 1S, the insanity
defense is a “subject of intense controversy,” and sinply
asking jurors whether they could faithfully apply the | aw
as instructed was not enough to reveal juror bias and
prejudi ce toward that defense.
(Citations omtted) (enphasis added).
People v. Stack, 493 N.E. 2d 339 (IIl.), cert. denied, 479 U.S.
870 (1986), is also illumnating. There, the defendant was
convi cted of the nurders of his wife and infant son. At trial, he
admtted to the killings, but clainmd he was insane at the tine.

Id. at 340. The jury rejected the defense. Id. The Illinois

73



appellate court reversed the conviction on several grounds,
including that the trial judge erred in refusing to ask the
potential jurors various questions relating to the insanity
def ense. Id. at 343. Specifically, the defendant proposed the
foll ow ng questions, id.:

1. Have you or anyone close to you had any experience
with a psychiatrist or psychol ogist?

2. Do you agree with the concept that a person shoul d not
be hel d responsible for his acts if he is not capabl e of
conform ng his conduct to the requirenments of the | aw?
3. Can you find soneone not guilty by reason of insanity?

4. Do you have any feeling or viewpoint concerning the
defense of insanity in a crimnal case? |If so, what?

O the four questions, the trial court only asked the first.
Id. The Illinois Suprene Court agreed that the trial court
properly rejected the second and third questions because they were
“vague and i nproperly phrased.” 1Id. But, the court held that the
fourth question, which inquired into whether the venirepersons had
any feelings or viewpoints concerning an insanity defense, was
proper and shoul d have been asked, because it “does not attenpt to
state the law but nerely probes for bias....” Id. at 344.

The Stack court | ooked to other Illinois cases that held that
guestions concerning the prospective jurors’ attitudes and
vi ewpoi nts on other subjects, such as the death penalty, were
proper on voir dire. Id. The court stated, id.:

The thread which runs through those cases is that the

jury was going to be asked to apply an extraordinarily
controversial 1legal requirement against which many
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members of the community may have been prejudiced.

* * %

Although the 1insanity defense wupon which the
defendant relied is a well-recognized legal defense, it
remains a subject of intense controversy. |n People v.
Bowel (1986), 111 111.2d 58, 65, 94 111.Dec. 748, 488
N. E. 2d 995, we described insanity as “a defense which is
known t o be subject to bias or prejudice.” A defendant’s
right to an inpartial jury is not, therefore, protected
where the sole inquiry into whether jurors will abide by
the law allowi ng that controversial defense is the far

broader and all-enbracing question ... nanely, whether
the jurors would follow the court’s instructions on the
I aw.

(Enmphasi s added).

State v. Frederiksen, 700 P.2d 369 (Wash. C. App.), review
denied, 104 Wash. 2d 1013 (1985), is also informative. There, the
appel l ant was convicted of second degree assault while arnmed with
a deadly weapon and a firearm Id. at 371. On appeal, he
contended, inter alia, that the trial court erred inrejecting his
proposed voir dire questions regarding the prospective jurors’
attitudes toward self-defense. I1d. at 370. The appellate court
di sagreed and affirmed the conviction. 1d. at 374.

The Fredericksen Court concl uded that “sel f-defense i n genera
did not fall wthin any of the three classes raising a real
possibility of bias.” Id. at 372. But, it recognized three
situations requiring “specific voir dire questions because of a
real possibility of prejudice.” 1d. These are:

(1) when the case carries racial overtones; (2) when the

case involves other matters (e.g., the insanity defense)

concerning which either the local community or the
population at large 1is commonly known to harbor strong
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feelings that may stop short of presumptive bias in law

yet significantly skew deliberations in fact; and (3)

when t he case invol ves other forns of bias and distorting

I nfl uence which have becone evident through experience

with juries (e.g., the tendency to overvalue official

gover nnment agents’ testinony.

Id. (enphasis added).

W conclude that the court below erred or abused its
discretion in failing to propound questions concerning juror
attitudes and potential bias about an NCR def ense. Such questions
are “directly relevant to, and focus[] on, an issue particular to
t he def endant’ s case and, so, should be uncovered.” Thomas, 369 M.
at 214.

W next address appellant’s objections to the court’s inquiry
concerning pretrial publicity. Appellant relies on bDingle to
support his claimof error as to the formof the court’s questions.

In Dingle, supra, 361 Ml. 1, the petitioner was indicted for
robbery wi th a dangerous and deadl y weapon and rel ated charges and
sought various voir dire questions concerning whether any of the
veni repersons had certain experiences or associations. I1d. at 3.
Al t hough the court asked the petitioner’s questions, it joined, as
part of a conmpound question, ®“an inquiry into whether the
experience or association posited would affect the prospective
jury’'s ability to be fair and inpartial.” 1d. at 3-4. The court
instructed the prospective jurors that, if their answers to both

parts of the question were in the negative, then they did not need

to approach the bench and reveal their answers. 1d. at 4.
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The Court of Appeals concluded, id. at 8-9, that the

petitioner was entitled to a new trial because “the voir dire

procedure ... usurped the court’s responsibility” of inpanelingthe
jury and determning, “in the final analysis, the fitness of the
I ndi vidual venire persons.” Id. at 8. Witing for the Court,

Chi ef Judge Bell reasoned:

[VJoir dire, whether in a capital case or in the
nor e usual situation, to be neani ngful, nmust uncover nore
than “the jurors[’] bottom line conclusions [to broad
guestions], which do not in thenselves reveal
automatically disqualifying biases as to their ability
fairly and accurately to decide the case, and, indeed,
which do not elucidate the bases for t hose
conclusions....”

Confession by a venire person is one way of
establishing bias, but it is not the only way; “the
strike for cause process enconpasses the situation where
the notion to strike is made on the basis of information
devel oped during the voir dire process, not sinply where
t he prospective juror admts an inability to be fair and
Impartial.” Davis, 333 Ml. at 63, 633 A 2d at 885 (Bell,
J. dissenting).

[1]n those cases where the venire person has had the
guesti oned experience or association, but believes he or
she can be fair, the procedure followed in this case
shifts fromthe trial judge to the venire responsibility
to decide juror bias. Wthout information bearing on the
rel evant experiences or association of the affected
i ndi vidual venire persons who were not required to
respond, the court sinply does not have the ability, and
therefore, is unabl e to eval uat e whet her such persons are
capabl e of conducting thensel ves inpartially. Mreover
the petitioner is deprived of the ability to chall enge
any of those persons for cause. Rather than advancing
the purpose of voir dire, the form of the chall enged
inquiries in this case distorts and frustrates it.
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Id. at 15, 21 (G tation omtted) (alteration in Dingle).

Moreover, the Court reiterated that the trial court has the

responsibility to decide, based upon the circunstances

then existing, i.e. “in addition to the venire person’s

bottom line conclusion in that regard, as reflected in

the answers he or she gives, the character and duration

of the position, the venire person’s denmeanor, and any

and all other relevant circunstances,” or, in other

wor ds, whet her any of the venire persons occupying the

guestioned status or having the questioned experiences

should be discharged for cause, or whether *“a
denonstrably strong correlation [exists] between the
status [or experience] in question and a nental state

that gives rise to cause for disqualification.”

361 Md. at 17 (citation omtted) (alterations in original).

W agree wth the State that Dingle is factually
di stingui shable fromthis case. Here, the court did not ask two-
part conmpound questions that required the potential juror to
approach only if he or she answered yes to both parts of the
guestion. Rather, the court first identified the venirenenbers who
heard about the case and then individually questioned each
potential juror to determne the source of the information and
whet her the information would affect his or her ability to act
fairly and inpartially.

Nevert hel ess, we agree with appellant that the court should
have asked some variation of his proposed Question 4D, which
inquired directly of the jurors who had been exposed to pretrial
publicity whether they had formed an opi ni on about the case based

on such exposure. Instead, the court inquired whether the jurors

believed they could serve fairly and inpartially. The court’s
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question sought to wuncover the jurors’ own “bottom Iine
conclusions” as to their inpartiality. Dingle, 361 MI. at 15. Put
anot her way, in instances when the prospective juror responded t hat
he or she could be inpartial, despite the exposure to pretrial
publicity, the court’s inquiry ended. In effect, the court shifted
to the venire its “responsibility to decide juror bias.” Dingle
361 Md. at 21. In light of the gravity of this case, we do not
have a “reasonabl e assurance that prejudice would be di scovered if
present.” White v. State, supra, 374 M. at 242.

We disagree with appellant, however, that the court was
obligated to ask proposed Question 4C, which inquired into the
nature or content of the pretrial publicity to which the juror had
been exposed. In Mu’Min v. Virginia, 500 U.S. 415, rehearing den.,
501 U. S. 1269 (1991), the United States Supreme Court, in a 5-4
deci sion, rejected the notion that questions regardi ng the content
of pretrial publicity were constitutionally required. 1d. at 422.
Chi ef Justice Rehnquist, witing on behalf of the ngjority, stated:

Whether a trial court decides to put questions about the

content of publicity to a potential juror or not, it nust

make t he same decision at the end of the questioning: is

this juror to be believed when he says he has not forned

an opi nion about the case? Questions about the content

of the publicity to which jurors have been exposed might

be helpful in assessing whether a juror is inpartial. To

be constitutionally compelled, however, it is not enough

that such questions might be helpful. Rather, the trial

court's failure to ask these questions nust render the

defendant's trial fundanentally unfair.

Id. at 425-26 (enphasis added).

IV. REMAINING ISSUES

79



A. Right to Confrontation
1.

As noted, appellant presented three expert wtnesses to
establish his NCR defense. One of those experts, Joanna Brandt,
MD., was accepted at trial, as a defense expert in general and
forensic psychiatry. She testified that appellant suffered from
“schi zophreni a, paranoid type” and “cocai ne dependence and cannabi s
dependence.” Further, she opi ned that appellant was not crimnally
responsi ble for his actions at the tinme of the shootings.

On direct exam nation, Dr. Brandt explained that, in reaching
her di agnosis, she reviewed the diagnosis of Dr. Mattie Wiite, the
detention center psychiatrist who eval uated appel | ant whil e he was
i ncarcerated. Dr. Wiite’ s diagnosis was contained in the detention
center medical records, which were accepted into evidence at tri al
as a defense exhibit. According to Dr. Brandt, Dr. Wite di agnosed
appel l ant as having a “drug induced psychotic disorder, rule out
bi pol ar disorder....” Dr. Wiite did not testify, however.

On cross-exanm nation, and over objection from appellant’s
counsel, the State questioned Dr. Brandt as to whether Dr. Wite
di agnosed appel | ant “as paranoi d schi zophrenic.” Appellant argued
that such testinony violated his Sixth Anmendnent right to
confrontation. The State countered that appellant waived his
objection by eliciting Dr. Wite' s opinion through Dr. Brandt’s
testinony on direct exam nation. The court denied appellant’s

objection, noting that, in answering the State’' s question, Dr.
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Brandt would not be going beyond the contents of Dr. Wite’'s
records, which had been previously accepted into evidence.

Appel l ant renews his claim of error based on confrontation
grounds. According to appellant: “Under both Gregory[ v. State,
supra, 40 Md. App. 297], and Crawford[ v. Washington, 541 U.S. 36
(2004)], M. Logan’s right of confrontation was viol ated because
there was no showng that [the] declarant was unavail able, and
coul d not have been presented at trial by the State and subjected
to cross-exam nation by defense counsel.” The State counters:
“Having affirmatively introduced the Detention Center’s nedica
records, including Dr. White' s diagnosis, into evidence, and havi ng
also elicited testinony from Dr. Brandt regarding conclusions
contained in those records, [appellant] should not now be heard to
conpl ain about the State’s |imted inquiry into the same subject on
cross-exam nation.” Mreover, the State argues that, even if Dr.
Brandt’s testinony relating to the contents of the detention center
nmedi cal records constituted hearsay, it was adm ssible under M.
Rul e 5-803(b)(7), “which excepts fromthe hearsay rul e the absence
of an entry in records of regularly conducted business activity
where such an absence is of a kind about which such records were
regul arly made and preserved.”

We decline to address this issue, because it may not arise on
remand. First, we do not know whet her appellant will introduce the
medi cal records that generated the issue. Second, the parties nmay

opt to call Dr. Wite, which would obviate the concern.
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Moreover, the court below did not have the benefit of
Crawford, whi ch was deci ded in March of 2004, four nonths after the
trial. Since then, this Court has decided Rollins v. State, 161
Md. App. 34, cert. granted, 387 Ml. 462 (2005), and Snowden v.
State, 156 Md. App. 139 (2004), arff’d., 385 Ml. 64 (2005), which
are also relevant. On remand, in the event that the issue again
arises, the court and the parties will have the opportunity to
consider the issue in light of the cases nentioned above.

B. Jury Instructions

Appel | ant rai ses nunerous objections to the court’s
instructions to the jury. Specifically, he argues that the court
erredinfailing to give (1) an instruction about “settled or fixed
insanity”; (2) a nodified version of the pattern jury instruction
on NCR, stating that to “appreciate” the crimmnality of one's
conduct neans nore than to “know’ that one’s conduct is crimnal;
and (3) an instruction regarding the distinction between intent and
crimnal responsibility.

Because we have vacat ed appel l ant’ s conviction, we decline to
address appellant’s objections to the court’s instructions. See
Darby v. State, 45 Ml. App. 585, 595 (1980) (where Court reversed
convictions after it held that the circuit court erred in failing
to suppress the appellant’s confession, it stated: “As reversal of
appel lant's conviction is nandated by this determ nati on, we shal
decline to address further the alleged error in the court's

instructions”); see also Jones v. State, 280 M. 282, 288 (1977)
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(“I'n I'ight of our decision that there nust be a newtrial, we need
not deci de whet her the court applied the correct burden of proof on
findi ng appel l ant conpetent ..."); Hadid v. Alexander, 55 M. App.
344, 354 (declining to reach another of appellant’s issues where
Court determined “previously that reversible error has been
commtted”), cert. denied, 297 Md. 310 (1983).

JUDGMENT VACATED. CASE REMANDED TO THE
CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY
FOR NEW TRIAL. COSTS TO BE PAID BY
PRINCE GEORGE’S COUNTY.
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