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By Chapter 636 of the Acts of 1995, now codified as Maryl and
Code (1957, 1996 Repl. Vol.) Article 27, 8§ 255C, the Maryl and
General Assenbly legalized, in Wshington County, a form of
ganbl i ng devices known as "tip jars;" created the Washi ngton County
Gam ng Comm ssion; established a systemof |icensing the operation
of tip jars; pronulgated certain rules and regulations and
aut hori zed the adoption by the Board of County Conm ssioners of
Washi ngton County of additional regulations; and provided for the
designation of an agency to admnister the |aw and, pursuant to
subsection (r), to deny, suspend, or revoke |licenses and inpose
fines for violations of § 255C. Subsection (u) of § 255C

specifically proscribed certain conduct by providing:

(1) A person who does not hold a whol esaler's
license may not sell a tip jar packet.

(2) A person who does not hold a tip jar
license may not offer to another person a
chance froma tip jar or otherw se operate a
tip jar.

(3) A person who holds a tip jar |license may
not allow an individual under the age of 18
years to play a tip jar

(4) A person who violates this section is
guilty of a m sdeneanor and on conviction is
subject to a fine not exceeding $1,000.
(Emphasi s added.)

(5) Each sale or offer of a chance froma tip
jar is considered a separate offense.

I n January 1996, appel | ant Washi ngton County Gam ng Comm Ssi on
(Gam ng Comm ssion), by letter, notified appellee, Amrerican Legion,

Potomac Post 202, Inc., that it had been cited for certain



viol ati ons of the Washi ngton County gam ng Rul es and Regul ati ons,
for each of which the County Gam ng Agency proposed to fine
appel l ant and suspend its wholesaler's |license. Another letter was
sent in March 1996 as an anendnent to the January letter, but did
not contain any new or additional charges. The proposed penalty
for each charged violation (which did not include any conduct
specifically proscribed by subsection (u)) was a fifteen day
i cense suspension and the maxi num fine prescribed in subsection
(r) for a first offense -- $1, 500.

Appel | ee responded to the March letter by pronmptly filing in
the Crcuit Court for Washington County a declaratory judgnent
action against appellants, the Board of County Comm ssioners of
Washi ngton County, the Gam ng Comm ssion, the O fice of the Gam ng
Comm ssion Coordinator, and M Kenneth Long, Jr., Esquire, the
State's Attorney for Washington County, seeking a declaration that
Article 27, 8 255C creates a statutorily defined m sdeneanor; that
the District Court of Maryland has exclusive original jurisdiction
to hear charges agai nst appellant involving a violation of Article
27, 8 255C, and that the hearing procedures as outlined in Article
27, 8 255C and 8 1-111(b) of the Gam ng Comm ssion Rules are in

violation of appellant's due process rights and, therefore,



unconstitutional . Appellee's conplaint also requested ancillary
relief: an expedited hearing and an award of costs.

Appel | ee argued, both below and on this appeal, that, by
virtue of Md. Code (1957, 1996 Repl. Vol.) Art. 38, 8 1 and the
pl ai n | anguage of subsection (t) of Art. 27, § 255C, the threatened
fines proposed to be assessed agai nst appellee would be crimnal
penal ties, which can only be inposed by the District Court upon a
prosecution brought by the State's attorney, and that in such
prosecution appellee would be entitled, as a matter of due process,
to require that the case against it be proved beyond a reasonabl e
doubt. The circuit court agreed with appellee, granted its notion
for summary judgnment, and decl ared:

[T]his court finds as a matter of |aw that M.
Ann. Code Art. 27, § 255C creates a
statutorily defined msdeneanor; that the
District Court for Maryland has exclusive
original jurisdiction to hear the charges
against the Plaintiff involving a violation of
Md. Ann. Code Art. 27, 8§ 255C, that the
heari ng procedures outlined by Ml. Ann. Code
Art 27, 8 255C(t) and Maryland [sic] Rule 1-
111(b) are in violation of Plaintiff's due
process ri ghts and, t herefore,
unconstitutional.

In this appeal from that declaratory judgnent, appellants

present a single question:

'Subsection (t) of & 255C provided that before the county agency may take
action against a license under subsection (r), it shall give the |licensee an
opportunity for a hearing before the Board of County Comm ssioner, which shall
be held in the manner specified in Title 10, Subtitle 2 of the State Government
Article (the Admnistrative Procedure Act). Section 10-217 of that act provides
that the standard of proof in a contested hearing shall be the preponderance of
evidence. Consistent therewith, 8§ 1-111(b) of the Gam ng Commi ssion's Rul es and
Regul ations provides that regulatory viol ations nust be proved by a preponderance
of the evidence.



Did the circuit court err in declaring
that the tip jar violations wth which the
Aneri can Legi on has been charged are cri m nal
of fenses over which the D strict Court of
Maryl and has excl usive original jurisdiction,
and that the admnistrative hearing procedures
authorized by Art. 27, 8§ 255C are thus
unconstitutional ?

Qur answer to that question is "Yes;" therefore, we shall
reverse the judgnent of the circuit court.

The court based its decision on Article 38, 8 1 of the
Maryl and Code. Article 38, entitled FINES AND FORFEI TURES, now
contains six sections, which are individually titled as follows: 8§
1 Mode of recovery; 8 2 To Whom Paid; 8 3 No portion to be paid
inforner; 84 Directions as to paynent of fine; failure to pay fine;
collection in civil actions, costs not part of penalty; concurrent
sentences; 8 4B Paying fines or costs with bad check, etc., 8 5
Portion of fines and forfeited recognizances to go to |aw
libraries. The precursor to Article 38 was first enacted by the
Maryl and General Assenbly as Chapter 6 of the laws of 1777. It has
undergone a few changes in the ensuing 220 years, but the basic
purpose of the law is now, as it was then, to establish and
mai ntain procedures for the collection of crimnal fines and
forfeitures and to provide for the distribution of such fines and
forfeitures after collection.

The specific language in Article 38, 8 1 that the court relied

onis inthe first sentence of the section, which reads as foll ows:

When any fine or penalty is inposed by any act
of Assenbly of this State or by any ordi nance



of any incorporated city or town in this State
enacted in pursuance of sufficient authority,
for the doing of any act forbidden to be done
by such act of Assenbly or ordinance, or for
omtting to do any act required to be done by
such act of Assenbly or ordinance, the doing
of such act or the omssion to do such act

shall be deened to be a crimnal offense
unless the offense is defined as a nunicipa
i nfracti on.

That |anguage, or the essence of it, was added to the Fines and
Forfeitures article of the Maryland Code by Chapter 211 of the Acts
of 1880, and has remained in the first section of the Fines and
Forfeitures article of the Code, w thout any substantive change,
since then. As of 1880, then, Maryland |aw recognized two
classifications of fines for doing acts prohibited by either
statute or ordinance or for omtting to do acts required by either
statute or ordinance: crimnal offenses and non-crim nal nunici pal
infractions. There is nowa third category of fines unknown to the
law in 1880 -- civil fines, legislatively authorized penalties that
may be inposed by adm nistrative boards, conm ssions, or agencies
as a neans of enforcing admnistrative rules and regulations.
Cl assic exanples of such civil fines that can be inposed by
adm ni strative bodies for violations of admnistrative rules and
regul ations (and that nmay al so be crim nal offenses) are contained
in M. Code (1957, 1996 Repl. Vol.), Article 2B (ALCOHOLIC
BEVERAGES) . Various subsections of § 16-507 of Article 2B
aut hori ze the boards of al coholic beverages |icense conmm ssioners

of Annapolis, Baltinore Cty, and twenty of the twenty-three



counties of this State to suspend or revoke |licenses for violation
of any ordinances, rules, or regulations that is a cause for
revocation or suspension wunder the alcoholic beverage |aws
affecting that city or county and to inpose a fine (varying in
severity from$100, for a first offense in Kent County, to $20, 000
in Mntgonmery County) weither in lieu of or in addition to
suspension of a license. Qite frequently, such fines are inposed
for selling an al coholic beverage to a mnor, which is a crimnal
of fense throughout this State.

The Maryl and Racing Conm ssion is enpowered to nmake rul es and
regul ations for the operation of race tracks in this State. The
Raci ng Comm ssion adopted a regulation authorizing it to inpose
fines, not to exceed $5,000, for violations of its regulations. |In
Lussier v. Maryland Racing Comm ssion, 343 Ml. 681 (1996), the
Court of Appeals upheld the Racing Commission’s inposition of a
$5,000 fine on a license owner for violating certain regulations
adopted by the Conmm ssion. (Cbviously, that $5,000 fine, inmposed by
an adm nistrative body for violation of a regulation adopted by
t hat body, pursuant to its own regulation authorizing it to inpose
fines, was a civil penalty; adm nistrative agencies cannot create
crim nal offenses.

In this case, the circuit court recognized that a civil fine
woul d not conme within the purview of Article 38, 8 1 despite the
| anguage of that statute, which states that any conduct not defi ned

as a municipal infraction, for which a fine is inposed by statute



or ordinance, is a crimnal offense. Nevertheless, it concl uded
that fines inposed pursuant to Article 27, § 255C(r) are crim nal
sanctions because the statute did not expressly state that such
fines are civil penalties.? That conclusion, we hold, was
erroneous. None of the analogous statutory provisions wthin
Article 2B, 8 16-507, authorizing boards of alcoholic beverage
i cense conm ssioners to inpose fines in conjunction wth their
authority to suspend or revoke licenses, refers to such fines as

"civil fines" or "civil penalties,” but they undoubtedly are, and
the inposition of fines by such boards have been judicially upheld.
See, e.g., Hoyle v. Board of Liquor License Conmm ssioners of
Baltimore City, __ M. App. __ (No. 1233, Septenber Term 1996
filed 3 April 1997), in which this Court affirned a judgnent of the
Crcuit Court for Baltinmore City that affirnmed a decision of the
Boards of Liquor License Comm ssioners of Baltinmore City inposing
a $500 fine on licenses for violation of the Board's Rule 4.01(a),
which prohibits sales of alcoholic beverages to mnors, a
dereliction that is a crimnal offense as well as a violation of
the adm ni strative regul ation

Article 27, 8 297 of the Maryland Code provides for forfeiture
of various types of property, real as well as personal, associated

with drug trafficking, including notor vehicles, vessels, aircraft,

or other types of conveyances "used or intended for use, to

2Now it does. By Chapter 663 of the Acts of 1966, the General Assenbly
specifically designated the fines authorized by subsection (r) (now subsection
(s)) of § 255C as "civil fines."



transport, or in any manner to facilitate the transportation, sale,
recei pt, possession, or conceal nent" of specified contraband, in
the nature of illegal <controlled dangerous substances and
paraphernalia. Qoviously, such forfeiture of property is punitive
in effect; neverthel ess, despite the fact that the statute nowhere
refers to such forfeitures as "civil" penalties, courts have not
hesitated to find themto be so. See Allen v. State, 91 M. App.
775, 783-85 (1992), and the cases cited therein.

As explained in Allen v. State, supra, whether a sanction is
civil or crimnal is basically a matter of |egislative intent and
the nature of the statutory schene or effect.

A nyriad of tests have been espoused to
determ ne whether a sanction is civil or
crimnal in nature, but the common thread is
the statute's legislative intent and its
statutory schene or effect. See (One
Assortnment, 465 U. S. at 362-63, 104 S. C. at
1104- 05; Kennedy v. Mendoza-Martinez, 371
U S. 144, 168, 83 S. CT. 554, 567, 9 L.Ed. 2d
644 (1963); Trop v. Dulles, 356 U S. 86, 95-
96, 78 S. CT. 590, 595-596, 2 L.Ed.2d 630
(1958). Judge WIlner, now Chief Judge,
di scussi ng t he vari ous st andar ds in
determning the civil or crimnal aspects of a
statute, stated, "In essence, they express the
same thought: What was the paranount
legislative intent; what is its paranount
effect?" Anderson v. Dep't of Health & Menta
Hygi ene, 64 M. App. 674, 691, 498 A 2d 679
(1985), rev'd on other grounds, 310 Md. 217,
528 A . 2d 904 (1987), cert. denied sub. nom
Maryl and v. Anderson, 485 U. S. 913, 108 S. CIT.
1088, 99 L.Ed.2d 247 (1988).

"[1]f [the statute] is to acconplish
“sone other legitinmate governnental purpose,’
it is likely not punitive or penal, despite
the incidental inposition of sone disability."
Anderson, 64 Ml. App. at 691.



Allen, 91 MI. App. at 785-86. See also United States v. Ward, 448
US 242, 100 S. CT. 2636, 65 L.ED.2d 742 (1980) (Wether a
particular statutorily defined penalty is civil or crimnal is a
matter of statutory construction.).

The legislative intent in enacting Article 27, 8 255 Cwas to
permt or authorize, w thin Washi ngton County, a specific form of
an activity that would otherwise be prohibited as crimnal --
ganbl i ng by neans of devices known as "tip jars" -- but to control
that activity by neans of licensing under the supervision of an
adm ni strative body wwth the power to adopt rules and regul ations
governing the tolerated activity. Subsection (r) of 8§ 255 C as it
existed at the tinme this case arose (now subsection (s) with the
adjective "civil" inserted to nodify the noun "fine") was clearly
intended to enable the admnistrative body to enforce the governing
regul ati ons by inposing sanctions for violations of them Those
sanctions include the denial of an application for a |icense and
t he suspension or revocation of a |license that had been issued.
Such sanctions are unquestionably renedial and therefore civil
rather than punitive and crimnal, in nature. See State v. Jones,
340 Md. 235 (1995), holding that suspension of a driver's |icense
by the Mdtor Vehicle Admnistration was a civil sanction for
remedi al purposes and was not puni shment within the constitutional
protection agai nst double jeopardy. The discretionary authority
conferred on the agency to "discipline" a holder of a |icense by

inmposing a fine not exceeding $1,500 for a first offense in
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addition to suspending the license for a first offense and a fine
not exceeding $5,000 in addition to revoking the license for a
second offense is also clearly intended to be for the sane renedi al
purpose as is the authority to suspend or revoke the |icense.

We may also glean the legislative intent fromthe procedure
establ i shed for suspension and revocation of tip jar |licenses and
imposition of fines on licenses. That the fines as well as |icense
suspension and revocation were intended to be civil rather than
crimnal is apparent fromthe fact that the fines are to be inposed
by an adm nistrative agency rather than a court and the fact that
the hearing guaranteed to the |icensee before sanctions can be
i nposed is before the Board of County Conm ssioners under the
procedures prescribed by the Admnistrative Procedure Act,
particularly the "preponderance of evidence" standard of proof.
Furthernore, the fines that can be inposed under forner subsection
(r) (now subsection (s) are credited to the general fund of
Washi ngton County; wunder Article 38, 88 2 and 5, there are
different provisions for the distribution of crimnal fines when
col | ect ed.

The schene of disciplinary enforcenent, by fine or suspension
or revocation of license, inposed by an admnistrative body
applying procedural rules and a standard of proof utterly
i nconsi stent with crimnal prosecutions, clearly indicate that the
fines that could be inposed under 8 255 C(r) (now 8 255C(s)) are

civil rather than crimnal fines. Therefore, they do no cone under
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the purview of Article 38 8 1 of the Maryland Code. The court
erred in declaring that the threatened fines, by virtue of Article
38 8§ 1, were crimnal fines and that, therefore, the Dstrict Court
had original and exclusive jurisdiction.

The court also erred in holding that the preponderance of
evi dence standard as set forth in the Adm nistrative Procedure Act
and Rule 1-111(b) of the Gam ng Conm ssion are in violation of
appel | ee' s due process rights and are, therefore, unconstitutional.
Proof beyond a reasonabl e doubt is required only in crimnal cases,
not in civil proceedings, even though such proceedings my
incidentally inpose a penalty. United States v. Regan, 232 U.S.
37, 34 S. . 213, 58 L.Ed. 494 (1914).

Appel | ee argues that, by virtue of subsection (u) of § 255 C
as it existed prior to the 1996 anmendnment, any violation of any
provision in Article 27 8§ 255C was a m sdeneanor puni shable by a
fine.® Appellants contended that the statutory |anguage "a person
who violates this section is guilty of a m sdenmeanor” was obvi ously
a mstake and that the GCeneral Assenbly really meant "this
subsection” rather than "this section.” The ~circuit court
apparently accepted appellants' argunent on that point, based
primarily on the difference in penalties under then subsection (r).

In view of the 1996 anendnent, it appears that the General Assenbly

3As of the time this case began, the maxi numcrimnal fine was $1, 000, which
was | ess than the maximumcivil fine of $1,500 for a first offense and $5, 000 for
a subsequent offense. The maxi mum crimnal penalty is now $5,000 for a first
of fense and $10, 000 for a subsequent offense.



-12-

actually neant "section." The statute was anmended to make it
clear that the fines that the admnistrative body is authorized to
assess along with suspensions or revocations of |licenses are civil
fines, but the current subsection (v)(4) now reads, in pertinent
part:
Except for a violation under subsection

(r) of this section, a person who violates

this section is guilty of a m sdeneanor.

For purposes of this case, whether violations of any provision
of 8§ 255 C (prior to the 1996 anendnent) or only violations of the
provi sions of then subsection (u) were m sdeneanors is irrelevant.
The fines authorized by then subsection (r) were civil fines that
could be inposed by the admnistrative body after a hearing
conducted under rules of civil procedure with the "preponderance of
evi dence" standard of proof even if the sane conduct could al so be
prosecuted crimnally. There is no constitutional prohibition
agai nst the inposition of both civil and crimnal sanctions for the
same conduct. As the Suprenme Court pointed out in United States v.
Regan, supra, 232 U S at 47-48: "Congress nmay inpose both a
crimnal and civil sanction in respect to the sanme act or
omssion." So may the States, of course. Mryland has expressly
done so in such renedial legislation as, for exanple, the Consuner
Protection Act (MI. Code (1975, 1990 Repl. Vol.), 88 13-410 (civil
penalty) and 13-411 (crimnal penalties) of the Commercial Law
Article and the Maryl and Hone | nprovenent Law, (M. Code (1992), 88§

8-620 (civil penalties) and 8-613 (general crimnal penalty) of the
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Busi ness Regul ation Article). It has inplicitly done so in Article
27, § 255C
JUDGVENT REVERSED.

COSTS TO BE PAI D BY APPELLEE.



