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Appel lants, Marcia and Edward Lopata, present questions
arising from a lawsuit instituted by them against multiple
defendants in the Circuit Court for Anne Arundel County. The
| awsuit pertained to appellants’ purchase of a parcel of rea
property with inprovenments known as “The Terraces” in Arnold,
Maryl and. Appellees, MIldred and Eugene MIler, real estate agents
associated wth the real estate brokerage, Chanpion Realty, Inc.,
coordi nated the purchase. Appellants’ conplaint nmade the foll ow ng
cl ai ns agai nst appellees: deceit by overt false representation
decei t by conceal ment, i njurious f al sehood, negl i gent
m srepresentation, strict liability in tort, negligence, and breach
of warranty. Al counts related to the all eged di screpancy between
t he actual acreage of the property and the acreage communi cated to
appel | ants by appellees during the course of the sale. The only
counts at issue on appeal are the negligent m srepresentation,
strict liability, and negligence cl ai ns.

On appellees’ notion for summary judgnent, the trial court
entered | udgnent on the injurious f al sehood, negl i gent
m srepresentation, and strict liability counts. The court denied
appel l ees’ notion for summary judgnent on the two deceit counts of
the conplaint. The court l|ater granted appellees’ Mtion to
Dism ss the negligence and strict liability counts. Appel I ant s
thereafter voluntarily dism ssed the deceit counts and filed this
tinmely appeal .

Appel | ants present a single question for our review, which we
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have divi ded and rephrased as foll ows:

| . Did the trial court err by granting

summary judgnent in favor of appellees on the

negl i gent m srepresentation count, and

di sm ssi ng t he negl i gence count , of

appel l ants’ conpl ai nt?

1. Ddthe trial court err by dismssing the

strict liability count of appel | ant s’

conpl ai nt?

FACTS
In 1987, appellants decided to relocate from their honme in
Col echester, Maryland, to a conparable hone on waterfront property.
Their stated goals were to find a “nice hone” wth “sone privacy”
and a deep-water slip to accommodate their sailboat. To facilitate
their new honme search, they enlisted the aid of appellees, rea
estate sales agents whom appellants knew socially. Appel | ees
obt ai ned i nformation about avail able houses froma multiple Iisting
service (M.S) and attenpted to select hones that net appellants’
criteria. Appellees then showed various waterfront properties to
appellants with the hope of finding a suitable nmatch. Most of the
homes selected from the M.S were in the range of $500,000 to
$600, 000.
Around August or Septenber, 1987, appellees discovered, and

brought to appellants’ attention, a listing for a waterfront
property called “The Terraces” in Arnold, Maryland. Although the

seller of the property asked a higher price than appellants

originally sought to pay, the honme net appellants’ other criteria.
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Appel | ees showed the house to appellants, and relayed the data
obtained fromthe M.S. One piece of information provided by the
seller, reported in the M.S by the listing agent, and relayed to
appel l ants by appell ees, was the representation that The Terraces
contained three acres of land. Appellants had an opportunity to
view the actual print-out of the M.S before deciding to purchase
the property. The representations on the M.S were qualified by the
foll ow ng adnonition: “ALL | NFORMATI ON DEEMED RELI ABLE BUT NOT
GUARANTEED- - EQUAL HOUSI NG OPPORTUNI TY. ”

After several visits to the property, appellants decided to
purchase The Terraces. The sale closed after a series of contract
negoti ati ons over the course of two years. The final contract of
sal e included the follow ng | anguage:

CONDI TION  OF PROPERTY. It is mutually
under st ood and agreed between the parties that
the property is sold in “AS IS condition
unl ess otherwi se specified in this agreenent
and the Purchaser(s) have personally exam ned
the property to their satisfaction and do not
rely upon any warranties or representations
not contained in this contract.

* * *
ENTI RE CONTRACT. This contract contains the
final and entire agreenent between the
parties, and neither they nor their agents
will be bound by any ternms, conditions,
statenents, warranties, or representations,
oral or witten, not herein contained. The
parties to this contract nutually agree that
it is binding upon them their heirs and each

of their respective hei rs, execut ors,
adm ni strators, per sonal representatives,
successors, and assigns and that its
provisions wll survive the execution and

delivery of the deed and wll not be nerged



t her ei n.

* * *

NOTI CE TO PURCHASERS. THE LI STI NG AND SELLI NG
BROKERS, THEI R AGENTS AND EMPLOYEES, MAKE NO
REPRESENTATI ONS TO THE PURCHASERS W TH RESPECT
TO THE FOLLOW NG

* *

3. Lot size and exact |ocation. If the
subject property is part of a recorded
subdi vi si on, the Purchaser can review the plat
upon request at the County record office. |If
t he subject property is not part of a recorded
subdi vi sion, the Purchaser may verify exact
size and location through a survey by a
regi stered engi neer or |and surveyor.

Al t hough the contract | anguage did not specify the acreage of
the lot, an addendum explicitly provided that the seller would
convey “property with all riparian rights to the waterfront-
approx[imtely] 440 feet on the water.”

Appel l ants noved into the honme and had lived there for nore
than three years when they first discovered that The Terraces
contained only 1.87 acres, instead of three acres as they
previously believed. They subsequently filed the suit from which
this appeal is taken.

. Negligent M srepresentation and Negligence Counts

Appel l ants argue that the trial court erred by granting
appel lees Mtion for Summary Judgnent as to the negligent
m srepresentation count of appellants’ conplaint. They make a
simlar argunment with respect to the trial court’s dismssal of

their negligence claim Appel l ants contend that appellees, as

licensed real estate agents assisting appellants in the purchase of



-5-

a hone, owed a duty of care to appellants, which they breached by
failing to verify the accuracy of the information provided in the
M.S. Appellants argue that the trial court was |legally incorrect
in concluding that appellees did not owe this duty of care.
According to appellants, the trial court based its grant of summary
judgnent on an incorrect legal principle, and thus, the entry of
j udgnent shoul d be reversed.

Appel l ees’ first defense is that they did not owe appellants
a duty to verify the information contained in the M.S because the
listing and the contract of sale both expressly disclained such a
duty. According to appellees, the contract of sale, which did not
contain any representation concerning the parcel’s acreage,
explicitly put appellants on notice that they had the option of
hiring a | and surveyor to ascertain the exact |ocation, size, and
boundari es of the property.

Appel | ees further respond that because appellants omtted to
make a specific inquiry as to the precise size of the property,
appel l ees were under no obligation to conduct an i ndependent
i nvestigation to determne the acreage. They assert that, while a
tort duty may arise between a buyer and a selling agent under sone
circunmstances, no such duty exists requiring a selling agent to
conduct an independent investigation of representations set forth
inthe M.S. According to appellees, if the buyer does not indicate

that lot size is material to the sale, or nmake specific inquiry
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into the acreage contained in the lot, no tort duty arises and,
thus, no action in negligence or negligent m srepresentation wll
lie.

“I'n granting a notion for summary judgnent, the trial court
does not resolve factual disputes, but is instead limted to ruling
as a matter of law.” Sheets v. Brethren Mut. Ins. Co., 342 M.
634, 638-39, 679 A 2d 540 (1996)(citing Heat & Power v. Ar
Products, 320 Md. 584, 591, 578 A 2d 1202 (1990)). The standard
for appellate review of a trial court's grant or denial of a
summary judgnment notion is whether the trial court was legally
correct. Id. This Court reviews the same material fromthe record
and decides the sane legal issues as the circuit court, nanely
whet her appellees had a duty to investigate the information
provided to them by the seller. Nati onwide Mut. Ins. Co. V.
Scherr, 101 M. App. 690, 695, 647 A 2d 1297 (1994), cert. deni ed,
Scherr v. Nationwde Mit. Ins. Co., 337 Ml. 214, 652 A 2d 670
(1995). In meking our analysis, we do not accord deference to the
trial court’s |legal conclusions. Post v. Bregman, 112 M. App
738, 748, 686 A 2d 665 (1996), rev'd on other grounds, 349 Ml. 142,
707 A 2d 806 (1998).

In determ ning whether the trial court erred in granting a
motion to dismss, we accept as true all well-pleaded facts and
all egations in the conplaint, together with reasonabl e i nferences

properly drawn therefrom Sims v. Constantine, 113 Ml. App. 291,
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296-97, 688 A 2d 1 (1997) (quoting Faya v. Al maraz, 329 M. 435,
443, 620 A 2d 327 (1993)). “‘Dismssal is proper only if the facts
and allegations, so viewed, would nevertheless fail to afford
plaintiff relief if proven.”” Id.
“I'n Maryland, the prima facie elements of the tort of

negl i gent m srepresentation are:

‘(1) the defendant, owing a duty of care to

the plaintiff, negligently asserts a false

stat enent;

(2) the defendant intends that his statenent
wll be acted upon by the plaintiff;

(3) the defendant has know edge that the
plaintiff will probably rely on the statenent,
which, if erroneous, wll cause loss or
injury,;

(4) the plaintiff, justifiably, takes action
in reliance on the statenent; and

(5) the plaintiff suffers damage proxi mately
caused by the defendant's negligence.’”

Sheets, 342 MI. 656-57 (quoting Gross v. Sussex, 332 Ml. 247, 259,
630 A 2d 1156, 1162 (1993)).

Negligent m srepresentation is a form of negligence. Sheets,
342 Md. at 646. In order to maintain an action in negligence, “a
plaintiff nust prove the existence of four elenents: a duty owed
to him a breach of that duty, a causal connection between the
breach and the injury, and damages.” Montgonery Cabl evi sion Ltd.
Partnership v. Beynon, 116 Md. App. 363, 392, 696 A 2d 491 (1997),

cert. granted, 347 Ml 683, 702 A .2d 291, cert. denied 347 M. 683,
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702 A.2d 292 (1997) (quoting Southland Corp. v. Giffit

704, 712,

633 A 2d 84 (1993) (citations omtted)).

Appel lants’ conplaint |listed “Facts Common to Al

f ourt een

h, 332 M.

Counts” in

nunbered paragraphs. The factual allegations nobst

pertinent to our discussion are:

4. Prior to entering into the contract to
purchase “The Terraces,” material factual
representations, which were relied on by
[ appel l ants] in purchasing the property, were
made in witing and orally to the plaintiffs
that the real estate known as “The Terraces”
was conprised of, inter alia, three (3) acres
of land. [Appellants] |earned on Novenber 5,
1992 that the statenents of fact that the
property contained three (3) acres were false.
* * *

6. [Appellees]...showed and described the
property to [appellants] and were the selling
agents for “The Terraces”, and thus, agents
for [the seller]. At all tinmes relevant to
this claim [ appel | ees] represented to
[ appellants] that they were the agents for
[the seller].

7. [Appellees]..., prior to [appellants]’
purchase of “The Terraces”, stated as a fact
to [appellants] that the property contained
three (3) acres of |and.
10. ... [ Appel I ant s], relying on t he
representations of fact that the property
contained three (3) acres of |and nade by ...
[ appel | ees], thereafter pur chased “The
Terraces” from[the seller].
12. [Appellees] intended that their statenents
of fact, that “The Terraces” contained three
(3) acres of land would be relied and acted
upon by [appellants]. [Appellees] knew that if
said statenents were false that [appellants]
woul d suffer |osses and danages.

The negligent m srepresentation count of appellants’

conpl ai nt
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mai nt ai ned that appellees “owed [appellants] a duty of care to
truthfully relate the true acreage of ‘The Terraces[,’] but
negligently failed to determ ne the true acreage and/or to relate
the true acreage to [appellants].” It also asserted that appellees
“m srepresented their agency relationship” with the seller, and
that they “violated § 16-322 [now § 17-322] of the Maryland Code
(1989, 1992 Cum Supp.) of the Business COccupation and Professions
Article.” Appellants averred that appellees intended that they
rely on the representations of the acreage with the know edge t hat
appellants’ reliance on those representations, if false, “would
cause damage and injury” to them Finally, the conplaint stated
that appellants “would not have purchased or paid the purchase
price they paid for the property if they had known the truth that
‘The Terraces’ contained only 1.87 acres....”

The negl i gence count of the conpl aint contended that appellees
“each owed a duty to the public and to [appellants] to exercise due
di l i gence and reasonable care as licensed real estate agents” and
that each owed appellants “a duty to conply with the applicable
| aws of Maryland, ...codes of conduct and/or ethics, and the
i ndustry standards....” Because of appellees’ *“conduct or |ack of
conduct” with regard to appellants and “as a direct result of their
negligence[,]” appellants clainmed to be danmaged to the extent of
$600, 000. For particular instances of appellees’ negligent

conduct, appellants referred to the deposition testinony of expert
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real estate w tnesses.

In granting appellees’ Mtion for Summary Judgnent on the
negl i gent m srepresentation count, the trial court suggested that
the statutory disciplinary provisions for l|icensed real estate
brokers may provide the basis for a |legal standard of care. Bus.
Occ. & Pror. 8§ 17-322(a)(4); Goss, 332 Md. at 273-74. The court
qualified that suggestion by clarifying that “duties inposed by
statute do not necessarily create duties of care for purposes of
negl i gence cases.” Jacques v. First National Bank of Maryland, 307
Md. 527, 515 A 2d 756 (1986). The trial court cited Herbert v.
Saffell, 877 F.2d 267 (4'" Cr. 1989), as recognizing the
possibility that Maryland real estate brokers soneday m ght be
required to conduct “a reasonable investigation of the conditions
of the property they market,” although it noted *“that such a
sweepi ng change in Maryland | aw had not yet been nade.”

After observing that G oss acknow edged a real estate broker’s
“duty to the general public,” the court distinguished that general
duty fromthe tort duty “to conduct an independent investigation to
di scover defects,” concluding that there was no intent in Goss to
depart fromthe general rule that an independent investigation by
a realtor is not required under the circunstances of appellants’
case. In particular, the court noted that “The Terraces” was
“irregul arly shaped and wooded,” and that it would “seem excessive

to require the realtor to take i ndependent steps to ascertain the
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| ot size for the buyer’s benefit, while not requiring at |east the
sane of the buyer hinself.” The trial court also highlighted
| anguage fromthe contract of sale, in which the agents “expressly
stated” that they nmade “no representations to the purchasers
regarding lot size.” Finally, the court stated that appellees had
“provided sufficient basis... to show that they each represented
the seller, that they did nothing beyond relating the information
provided to them by the seller, and that the agents did not
ot herwi se know the property did not contain three (3) acres.”
Concl udi ng that appellants “failed to show facts in detail and with
precision to denonstrate that a genuine dispute of material fact
exists,” the trial court granted sunmary judgnent in appellees
favor. The court subsequently signed an Order granting appellees’
Motion to Dismss appellants’ negligence claim w thout making
further findings of fact or conclusions of |aw

None of the prior Mryland cases involving the potential
liability of real estate agents to purchasers of property have
addressed factual <circunstances directly analogous to those
presented by the instant case. In Ward Devel opnent Co., Inc. v.
| ngrao, 63 Ml. App. 645, 493 A 2d 421 (1985), the appellant was a
devel oper who had been sued by thirteen honeowners in a Montgonery
County subdi vi si on. The honmeowners convinced a jury that the
devel oper, its real westate broker, and its selling agent

m srepresented the cost of water and sewer connection charges in
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the course of selling the hones in the subdivision. On appeal to
this Court, Ward argued that the honeowners’ proof was legally
deficient in that it did not establish msrepresentation of
material, past or existing fact. After reviewng the origins of
the tort of negligent msrepresentation in Muryland, the Court
concl uded that the honmeowners presented testinony from which the
jury could find that the cost of water and sewer connection was
material to the individual honmeowner’s decision to purchase a hone
in that subdivision. Wth regard to the “past or existing” fact
i ssue, the Court stated:

In the instant case, the honmeowners relied on

Ward and its agents as know edgeable in the

field of real estate. Ward, as the devel oper

of the subdivision, and Behrens, as the real

estate selling agent, held thensel ves out as

knowl edgeable in matters such as the charge

for a sewer and water connection. The

homeowners were entitled to rely on that

estimate to a reasonabl e extent.

Ward, 63 Md. App. at 656.

In Lewis v. Long & Foster Real Estate, Inc., 85 Md. App. 754,

584 A.2d 1325 (1991), cert. denied, 323 Ml. 34, 591 A 2d 250
(1994), disappoi nted honme purchasers sued their real estate broker,
his enpl oyer, and their title conpany for negligently
m srepresenting the |l and use restrictions affecting their property.
The trial court dism ssed all counts of the conplaint for failure
to state a claim The honme purchasers appealed to this Court,

seeking to discover “whether a real estate agent representing the
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buyer owes that buyer a duty of care to investigate restrictions
whi ch woul d affect the buyer’s known intended use of the property
bei ng purchased.” Lewws, 85 MI. App. at 756. Prior to the
purchase of their Howard County townhouse, the Lew ses advised
their broker that they intended to operate a day care center on the
prem ses, and inquired about any relevant restrictions. The real
estate broker nmade a cursory investigation and infornmed the Lew ses
that they need only obtain a permt fromthe |ocal governing body.
The Lew ses obtained the permt and proceeded to operate their day
care facility until the subdivision homeowners’ associ ati on sought
a judgnment declaring the use of the property to be in violation of
the subdivision’s restrictions. On appeal, this Court viewed the
Lewi ses’ application as urging it “to create a duty of care in real
estate brokers which has been resisted by the Court for many
years.” ld. at 759. The Court interpreted the statutory and
regul atory standards for real estate professionals as setting
“m ni mum gui del i nes for professional conduct, their purpose being
to safeguard the public,” but ultimately concluded that a real
estate broker’s liability to an individual buyer is grounded in
traditional principles of agency law. 1d. at 760-61. W held that
an agency rel ationship may exist, and therefore give rise to a tort

duty of care, where a broker is nade aware of a buyer’s antici pated



-14-
particular use for the property.! Because the evidence in the
Lewi ses’ case could support this theory of agency, the Court rul ed
that the broker’s notion to dismss the claim was granted
i nproperly.

Gross, supra, involved the construction and sale of a single
famly honme in St. Mary's County. At the signing of the contract
in April 1987, the purchasers were told by their builder and the
listing real estate agent for the subdivision that the necessary
building permts had been obtained and that the house could be
conpleted in 120 days. 1In reliance on these representations, the
purchasers sold their Charles County home and enrolled their
children in St. Mary’'s County schools. In reality, the property

had not been subdivided. The construction conpany did not obtain

Appel l ants rely on Goldsten v. Burka, 43 A 2d 712 (D.C.
Mun. App. 1945), to defeat appellees’ position on the effect of
the integration clause in the contract of sale. In Goldsten, the
prospective purchaser specifically asked the real estate broker
whet her the property in question was served by a septic system or
public sewer. Before the purchaser signed the contract, the
broker assured himthat the home was connected with a public
sewer. Thereafter, the purchaser |earned fromthe seller that
the home was served by a septic system and refused to conplete
the contract. Although the contract contained an integration
clause, the trial court decided that the purchaser could void the
contract for m srepresentation. The Minicipal Court of Appeals
for the District of Colunbia held that an agent of a seller can
not cure prior msrepresentations by disclaimng themin the

final contract. |In our assessnment, the inport of Goldsten is its
recognition that specific inquiries by buyers place a burden upon
real estate professionals who venture to respond. In this

respect, CGoldsten is aligned with Lewis. W reject appellants’
argunment that the holding of Goldsten affects the validity of
integration clauses generally.
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the building permts until October 1987 and did not conplete the
house until Septenber 1988. The purchasers sued the builders and
the real estate agent for, inter alia, negligent msrepresentation.
The trial court ruled, and this Court affirned, that notions for
summary judgnent were properly granted in favor of the defendants.
This Court noted that, in the absence of an agency rel ationship,
the real estate agent owed no duty of care to the purchasers. The
Court of Appeals reversed, stating that, notw thstanding the
historic role of real estate brokers as agents for the seller, the
l[itability of the listing agent for the subdivision had to be
assessed in light of the statutory and regulatory guidelines for
real estate professionals. |In particular, the Court highlighted
Bus. Occ. & PRoF. 8 16-322 (now 8 17-322(4)), which threatens |icense
suspension or revocation whenever a licensed real estate
professional “intentionally or negligently fails to disclose to any
person with whom the applicant or licensee deals a material fact
that the |licensee knows or should know' pertaining to the property
at issue. Gross, 332 Ml. at 273-74. Despite the real estate
agent’s defense that he served as an innocent conduit of
information relayed by the seller, the Court concluded that, in the
context of the professional guidelines, the purchasers had
presented an issue of fact as to the agent’s negligence.

Before this Court, appellants rely heavily on Brock Bridge

Limted Partnership, Inc. v. Developnent Facilitators, Inc., 114
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Md. App. 144, 689 A 2d 622 (1997). The appellant in Brock Bridge
was a builder who acted in reliance on a civil engineer’s
representation of the costs involved in a construction project.
The contract between the builder and the engineer’s conpany
required the latter to prepare estinmates and plans for the project.
When the actual cost of construction far exceeded the estimate, the
bui | der sued t he engi neer personal |y for negl i gent
m srepresentation. The trial court held that the builder failed to
present evidence to support the claim concluding that “no duty to
guarantee future costs which may arise, and which exceed esti mated
costs, arises as a duty of care outside a contractual agreenent to
guar ant ee such overages.” ld. at 160. On appeal, this Court
reversed that holding, relying on Ward for the proposition that the
buil der was entitled to rely on the engineer’s representation as
com ng fromone know edgeable in a particul ar expertise. The Court
determ ned that the engineer could be liable for economc |oss
damages, however, only after concluding that he and the buil der had
a relationship equivalent to contractual privity because of his
managenent role in the conpany with whom the buil der contracted.
Id. at 166 (citing Jacques, 307 Md. at 534-35). W believe Brock
Bridge is factually distinguishable from the case at bar. The
engi neer, whose contractual obligation to the plaintiffs in that
case was to predict accurately the costs of a nmeasurable quantity

of construction work, was held liable for msrepresenting the
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plaintiffs expenses. Brock Bridge does not aid an anal ysis of
whet her appellees, who had no contractual relationship wth
appel lants, and who, having no particular expertise in acreage
determ nation, were not capable of determ ning the true acreage of
the property without resort to other authorities, were required to
verify information provided by the seller of the hone.

O the cases described above, we perceive that G oss nost
nearly resenbles the instant appeal. In both cases, appellants
urge the applicability of the statutory professional conduct
standards as prescribing a tort duty of care owed by real estate
agents to buyers in the absence of a traditional agency
rel ationship. Goss is distinguishable, however, because in that
case there was evidence that the real estate broker actually knew
the falsity of its representations to the buyer. Wen there is no
di spute as to the absence of actual know edge on the part of the
real estate agents, and the pleadings do not allege facts giving
rise to a reason to know of a defect in the property, G oss is not
anal ogous. It is significant that, in G oss, the subdivision had
not been recorded, and thus, was not legally marketable at the tine
of contract. This is information that one could nore reasonably
assunme that a |icensed professional would seek and even verify.

Appel lants admtted in their conplaint that appellees’
relationship with them however famlial, was not an agency

relationship giving rise to a fiduciary duty. Furthernore, the
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record does not reveal any suspicious conditions, specific
inquiries by the buyer, or other circunstances fromwhich a jury
could conclude that appellees were required to conduct an
i nvestigation of the lot size. No Maryland cases have held real
estate agents responsi ble for such inspections, either in general
or under factually simlar circunstances. Consequently, we wll
not interpolate a duty of the breadth and effect urged by
appellants into the licensing and ethical provisions of the
Maryl and Code. W agree with the trial court that appellees did
not owe appellants a duty to verify the lot size information
relayed to themby the seller of “The Terraces.” As there was no
duty established, appellees could not have been negligent. The
trial court correctly concl uded t hat t he negl i gent
m srepresentati on and negligence counts of appellants’ conplaint
shoul d be resol ved by dispositive notions.
1. Strict Liability Count

Appel l ants argue that the trial court erred by dismssing the
strict liability count of their conplaint because the claim was
legally valid and supported by the alleged facts. According to
appel l ants, Maryland public policy permts the naintenance of a
strict liability claim against real estate agents who nmake
affirmative, “non-innocent” msrepresentations to buyers of
property. To support their public policy argunent, appellants rely

on the Maryland Consunmer Protection Act, the professional
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gui delines enunciated in the Code of Ethics and Standards of
Practice of the Maryland Association of Realtors, and the
di sciplinary provisions for licensed real estate agents and brokers
set forth in Bus. Occ. & PRoF. 8§ 17-322(4). They also cite a 1950
case fromthe District of Colunbia for the proposition that a fal se
statenment, even if believed to be true by its nmaker, can still give
rise to strict liability if presented as a statenment of fact.
Stein v. Treger, 182 F.2d 696 (D.C. Cir. 1950).

Appel | ees respond to the strict liability question by arguing
that Maryland | aw does not provide a cause of action in strict
l[iability against real estate agents who act as innocent conduits
for information relayed by the seller of property or his agents.
Appel l ees assert that the trial <court correctly dismssed
appel lants’ claimon that basis.

Appel lants’ conplaint alleged that appellees “are strictly
liable to [appellants] for stating as a fact that the real property
conveyed to [appellants] contained three (3) acres of |and when
such statenments were false.”

Appel lants first direct our attention to the Maryl and Consuner
Protection Act, arguing that the policy contenplated in the statute
“condermms a seller and/or his agents from asserting affirmative
facts that are not true.” In light of the fact that the Mryl and
Consurer Protection Act specifically exenpts real estate agents and

brokers from its provisions, we reject appellants’ argunents
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concerning its policy inpact. M. Code (1975, 1990 Repl. Vol.), 8
13-104 of the Commercial Law Il Article.

Appel l ants next urge that the self-inposed ethical standards
and the statutory licensing and disciplinary procedures for real
estate professionals. Article 9 of the Code of Ethics and
Standards of Practice of the Mryland Association of Realtors
requires:

The Real t or shal | avoi d exagger ati on,
m srepresentation, or conceal nent of pertinent
facts relating to the property or the
transaction. The Realtor shall not, however,
be obligated to discover |latent defects in the
property or to advise on matters outside the
scope of his real estate |icense.

Standard of Practice 9-8 states:

The Realtor shall be obligated to di scover and
di scl ose adverse factors reasonably apparent
to sonmeone with expertise in only those areas
required by their real estate |I|icensing
authority. Article 9 does not inpose upon the
Realtor the obligation of expertise in other
prof essi onal or technical disciplines.

The licensing statute permts reprimand or |icense penalties
for a real estate licensee or applicant who “intentionally or
negligently fails to disclose to any person with whomthe applicant
or licensee deals a material fact that the |icensee knows or should
know and that relates to the property with which the |icensee or
applicant deals.” Bus. Occ. & PrRoF. § 17-322(a).

Appellants urge us to draw from these provisions a state

public policy holding real estate agents strictly liable for a
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buyer’s damages that result from any affirmative factua
representation that turns out to be false or incorrect.? |Instead,
we read the provisions as having the nore limted effect of
prohi bi ting real estate agents from nmaking affirmative
m srepresentations and om ssions of fact that the agent knows or
has a duty to discover. Certainly, our reading is not consistent
with holding appellees strictly liable to appellants under the
facts of the instant case. As the trial court noted in its opinion
and order, the property in question was irregularly shaped and
partially wooded, and therefore, the acreage deficiency would not
necessarily be reasonably apparent to sonmeone whose expertise is
limted to the requirenents of a real estate |icence. Appellees,
at nost, evinced a belief that the property contained three acres,
and as we have concluded, they owed no duty to the purchasers to
verify the seller’s representation as to lot size. Their
communi cation of the discrepancy in acreage, then, was not a

m srepresentation or omssion of fact that appellees knew or had a

AW note that appellants’ argunment runs counter to the
approach Maryl and courts have taken with regard to acreage
di screpancy | and sale cases. For exanple, in Marcus v. Bathon,
72 M. App. 475, 531 A 2d 690 (1987), cert. denied, 313 Ml. 612,
547 A.2d 189 (1988), a real estate agent relied on a surveyor’s
erroneous conputation of the acreage in a 4.944 acre parcel and
represented to the buyer that it contained approximately siXx
acres. This Court held that, because neither the sellers nor
their agent “knew that this representation of quantity was
incorrect at the tine it was made, and had no reason to question
its accuracy,” the buyer could not maintain an action in deceit.
ld. at 482. 1In that case, |like the instant one, the parcel was
irregul arly-shaped and difficult to neasure.
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duty to discover under the circunstances. Appel lants’ public
policy argunment fails.

In its witten opinion, the trial court stated that,
“[alccepting all well-pleaded facts as alleged in the Conplaint,
the Court discerns no possible basis for holding any of the
Def endants strictly liable in this case.” For support, the court

cited several cases wi thout further explanation. See G oss, 332
Md. at 274, n. 10; Phipps v. Ceneral Mdtors Corp., 278 M. 337, 363
A.2d 955 (1976); Pahanish v. Western Trails, Inc., 69 M. App. 342,

517 A.2d 1122 (1986):3. The cited passage from G oss reads as
fol |l ows:

The petitioners do not seek to hold the broker
responsi ble for innocent msrepresentations
made as a result of being a conduit of
information between the seller and the
pur chaser, as sone courts have done.
[citations omtted] As such, the petitioners
are not seeking to change the [egal
relationship which has been recognized in
Maryl and as existing between real estate
brokers and purchasers of real estate. I n
that regard, the petitioners align thensel ves
W th those states which have refused to inpose
strict liability on real estate brokers.
[citations omtted].

Gross, 332 Md. at 274, n. 10 (enphasi s added).
W agree that this |anguage relied upon by the trial court

accurately depicts the present state of Miryland law on the

3The trial court did not cite specific passages of Phipps or
Pahani sh. W note that those cases pertain to strict liability
claims in Maryland in the context of products liability.
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guestion of whether real estate agents may be held strictly liable
for representations such as those nmade by appell ees. Because
appellants failed to state a cause of action, we will affirmthe
trial court’s dismssal of their strict liability claim

JUDGVENT AFFI RVED.

COSTS TO BE PAI D BY APPELLANTS.



