HEADNOTE:
Lovell Land, Inc. v. State Highway Administration et al., No. 1594, September Term, 2007

Md. Code (1977, 2001 Repl. Vol., 2007 Supp.), Transportation Article, § 8-309; Under
8 8-309(f), authorizing the SHA to dispose of unneeded land from a completed project
without first offering the property to the former owner, and providing that “(1) Except as
required by this section for property from an abandoned project, this section does not prevent
the [SHA] from conveying any of its surplus land to an adjacent property owner: . .. (i) As
all or part of the consideration for a right-of-way transaction, . . . (3) If the Board of Public
Works approves the sale and the deed, the [SHA] may execute a deed conveying the land to
the adjacent property owner. (Emphasis added). § Section 8-309(g), prescribes the
proceduresfor disposing of “surpluslandto any State or local agency”: “ Except asrequired
by this section for property from an abandoned project, this section does not prevent the
[SHA], with the approval of the Board of Public Works, from conveying any of its surplus
land to any State or local agency that. (1) Needs the property for a public purpose. . ..”

Third Party Beneficiary; Incidental Beneficiary; Mackubin v. Curtiss-Wright Corp., 190
Md. 52, 57-58 (1948); Intent being the principal touchstonefor determining w hether athird
party beneficiary contract exists, it must clearly appear from the language of the contract
itself, Volcjak v. Washington County Hosp. Ass’n, 124 Md. App. 481 (1999), and the
surrounding circumstances, Shillman v. Hobstetter, 249 Md. 678, 688-89 (1968), that the
partiesintend to recognize an incidental beneficiary as the primary party in interest and as
privy to the promise.

Reverter Clause provided that, “[n] otwithganding anything to the contrary contained herein,
inthe event said property shall ceaseto be used for apublic purpose, orisrequired at afuture
date for atransportation purpose, all right, title, and interest in same shall immediately revert
to the State of Maryland to the use of the [SHA.]”; under such terms, a conveyance under
8 8-309(g) restricts the government agency's use of the property to a public purpose;
however, the agency is not subject to aright of first refusal on the part of the former owner;
§ 8-309(g), by itsterms, does not bestow a benefit upon appellant.

The circuit court properly granted summary judgment in favor of appellee, finding that
appellant was merely an incidental beneficiary with no rights to recover on or enforce the
SHA /County Deed.
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Appellant, Lovell Land, Inc., filed a complaint for declaratory and injunctive relief
in the Circuit Court for Howard County on April 25, 2006 against appellees, the State
Highway Administration (SHA) and Howard County (County). Appellant sought a
declaratory judgment that (1) its predecessor-in-interest, King’s Meade Limited Partnership
(King'sMeade), isathird party beneficiary of adeed executed by appellees, under which the
SHA conveyed 17.337 acres of land to the County subject to the condition that, if the County
should cease using the property for a public purpose, the property wouldrevert to the SHA
and that (2) the County has not used the property for a public purpose. Accordingly,
appellant requested that the circuit court issue apermanent injunction, requiring the County
to convey the property at issue to the SHA and order the SHA, within thirty daysafter such
conveyance, to offer appellant the right of firstrefusal to reacquire the property at not more
thanitscurrentmarket value, pursuant to 8 8-309(c)(1)(i) of the Maryland Code (1977, 2001
Repl. Vol., 2007 Supp.), Transportaion Article.!

Appelleessubsequently moved for summary judgment on variousgrounds. On March
23, 2007, the circuit court (Leasure, J.), conducted a hearing onthe motions. By Order and
Memorandum Opinion dated August 17, 2007, the circuit court found that appd |ant wasnot
an intended third party beneficiary to the deed entitled to maintain an action and, thus,
granted summary judgment in favor of appellees. Appellant timely noted an appeadl,

presenting the sole question for our review:

'Unless otherwise indicated, we shall refer to the Md. Code (1977, 2001 Repl. Vol.,
2007 Supp.), Transportation Article, § 8-3009.



I's [appellant], as the successor-in-interest to King's Meade, a creditor third
party beneficiary of the Reverter Clause in the SHA/County Deed where: (1)
under the express terms of the Reverter Clause interpreted in light of the
applicable statute, [§ 8-309], King’s M eade is the only party that can benefit
fromthe Reverter Clause; and (2) the SHA included the Reverter Clauseinthe
SHA/County Deed in direct response to King’sMeade’s claim that the SHA
was required to convey the property to King's Meade under § 8-309 because
the County did not have a public purpose for the property?

Appellees also filed a cross-appeal in order to preserve dternative grounds for
summary judgment, which were either resolved in favor of appellant or left undetermined by
the trial court. In its cross-appeal, appellees present the following two questions for our
review:

l. Are[appellees] entitledto summary judgment on the alternative ground
that the Subject Property wastransferred to [the County ] asan adjacent
property owner as part of the condderation of a right-of-way
transaction pursuant to [8 8-309(f)] under which conveyance for a
public purpose was not required?

Il. Are[appellees] entitled to summary judgment on the alternative ground
that [appellant’s] claims are barred by the statute of limitations where
the Complaint in this action was filed (1) more than five years after
[appellant] first put [gopellees] on notice of the claims asserted in the
Complaintand that it would take any and all actionsto protect itsrights
and; (2) more than three years and five months after counsel for
[appellant] demanded that [the SHA] exercise the Reverter Clause,
regain title to the Subject Property, and convey it to [appellant]?

For the reasons that follow, we affirm the grant of summary judgment in favor of

appellees only on the grounds relied upon by the Circuit Court for Howard County.



FACTUAL & PROCEDURAL BACKGROUND

On January 26, 1988, appellees entered into a Bi-Party Agreement which effectively
formalized their plansto cooperate with oneanother in the construction of Maryland Route
100 from Interstate 95to U.S. Route 29 in Howard County. The Bi-Party Agreement sets
forth the duties and obligations of appelleeswith respect to roadway design, construction,
acquisition of land and allocation of costs associated with the construction of the Route 100
project.

In furtherance of the project, on January 18,1989, the SHA entered into an agreement
with BritAm Development Group (BritAm) to exchange parcels of land. At the time,
BritAm’s general partners were the Brantley Development Corporation and King’'s M eade.
It was agreedthat BritAm would convey land to the SHA for the Route 100 project and that,
subject to the approval of the Board of Public Works, the SHA would convey land that it
owned to BritAm for the expansion of BritAm’s proposed residential subdivision known as
“Brightfield.”

Meanwhile, the County dedred to acquire land near the planned alignment of Route
100, located in the vicinity of Maryland Route 108 and Montgomery Road for an “important
public purpose.” Specifically, the property included land that was immediately to the South
of and adjacent to the 19.982 acres of |and that the SHA wasin the process of acquiring from
King’'sMeade. By deed dated March 29, 1990, the County acquired approximately 28.5686
acresfrom the * State of Maryland for to [sic] the use of the University of Maryland System

(formerly the Board of Regents of the University of Maryland)” for the sum of $799,920.80.
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The property was transferred to the County subject to covenants running with the land,
restricting the County’ s use of the land so that it shall not be utilized for “any commercial or
other non-governmental purposes’ and that, in the event of a breach of that covenant, the
property would revert to the State of Maryland.

Three years after the agreement between BritAM and the SHA, King's Meade,
pursuant to a series of deeds dated April 9,1992, transferred approximately 19.982 acres of
land to the SHA and the SHA transferred approximately 8.2 acresof land to King's Meade
for the purposes of its residential subdivision. The SHA paid King’'s Meade the additiond
sum of $139,600.

Following these initial acquisitions of land, thealignment of Route 100 shifted to the
South. Under the new alignment, most of the 19.982 acres of land acquired from King's
Meade was not needed for the Route 100 right-of-way. Instead, approximately 12.354 acres
of land acquired by the County from the Universty of Maryland System was used in the
construction. Asaresult of the realignment, 17.337 acres of land (Subject Property) were
no longer needed for the Route 100 project. The Subject Property is comprised of
approximately 15.849 acresthat the SH A acquired from King’'s Meade, approximately .732
acresthat the County acquired from the University of Maryland System and .756 acres that

the SHA acquired from James Haker.?

*The SHA raises a third issue in its cross-appeal, “ Are [appellees] entitled to partial
summary judgment on the alternative grounds that [the SHA] acquired only 15.849 of the
subject 17.337 acres from King’'s Meade and tha [appellant] cannot claim to be the
successor-in-interest with regard to the remaining 1.488 acres?”
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Toaccommodate the southern redignment of the Route 100 project, on November 26,
1996, appellees entered into a Supplemental Agreement to the Bi-Party Agreement (1996
Supplemental Agreement), wherein the parties agreed to exchange twelve separate parcels
of land. The County, subject to the approval of the County Council, agreed to transfer nine
parcels, totaling approximately 47.050 acres, to the SHA. Comparatively, the SHA, subject
to the approval of the Board of Public Works, agreed to transfer three parcels, totaling
approximately 52.5 acres, to the County and to pay the County the sum of $1,607,116.
Among the parcels of land to be exchanged was the Subject Property. In accordance with
the 1996 Supplemental Agreement, the SHA would convey the52.5 acresby the SHA’sform
quitclaim deed and subject to a covenant that the County “shall not usethe herein conveyed
property toallow itsusefor any non-transportation related purpose.” The 1996 Supplemental
Agreement provides, in relevant part:
WHEREAS, [the SHA] and the COUNTY agree that the MD 100
PROJECT and the IMPROVEMENTS would be a benefit to both parties of
this SUPPLEMENTAL AGREEM ENT and a necessary accommodation for

the general traveling public andthat it promotesthe health, safety, and general
welfare of thecitizens of the State and the COUNTY .

Upon our review of the record, there can be no dispute that King's Meade was the
former owner to only 15.849 of the 17.337 acres of Subject Property. It does not appear that
the trial court made this factual finding, but assumed for the purposes of the summary
judgment motions that appellant is successor-in-interest to all of the Subject Property.
Because we affirm the trial court’s grant of summary judgment as to all of the Subject
Property, we shall not reach thisthird issue. We, however, do not wish to misstate the facts
in the record.
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Approximately three years after the execution of the 1996 Supplemental Agreement,
King's Meade contacted the SHA and asserted its right to repurchase the Subject Property
under 8§ 8-309(c). In response to King’'s Meade’'s demands, a representative of the SHA
faxed the 1996 Supplemental Agreement to King's Meade and advised King's Meade that
the Subject Property was to be conveyed to the County as provided for in the 1996
Supplemental Agreement.

By letter dated January 13, 2000, counsel for King's Meade objected to the
conveyance, claiming that the Subject Property could not be conveyed to the County unless
the County demonstrated a “transportation use” for the Subject Property. According to
King’'s Meade, in the absence of such ademonstration, the SHA, pursuant to § 8-309, must
first offer the Subject Property to King’sMeade for reacquisition.

Responding by letter dated March 30, 2000, the SHA notified King’'s Meade that the
SHA and the County were “in the process of executing an Amendment to the [1996
Supplemental Agreement]” and that,“ [u]nder thisAmendment, [the County] may useKing's
Meade property for apublic purpose, and [the SHA] will convey the King's Meade property
to [the County] under [8§ 8-309(g)].” The amendmentto the 1996 Supplemental Agreement
entitled “Amendment | to a 11/20/96 Supplemental A greement to a 01/26/88 Bi-Party
Agreement” (Amendment |) was drafted on March 24, 2000 and sighed by the County
Executive on M arch 29, 2000.

Prior to the execution of Amendment|, counsel for King’sM eade informed the SHA
that, unless the County could demonstrate a public use for the Subject Property, the SHA
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could not convey the Subject Property under 8 8-309(g). Inits letter dated April 12, 2000,
King's Meade asserted that, “[a]s you know, § 8-309 does not empower the SHA to transfer
land to another governmental entity just because the governmental entity may have afancy
fortheland” and that, “thisletter putsthe SHA and [the County] on notice that any purported
transfer of the King’s M eade property to the County isillegal and invalid since the property
was not first offered to the former property owner.”

An attorney on behalf of the SHA immediately responded to King's Meade's
objections and advised that the SHA’s proposed transaction with the County met “the
requirements of 8 8-309(f) . . . as a conveyance of ‘surplus land to an adjacent property
owner: (i) as all or part of the consideration for a right-of-way transaction.”” The April 13,
2000 letter explains that the County qualifies as“an adjacent property owner” and that the
properties are being “acquired as consideration for the right-of-way transactions with the
County in order to acquire properties needed f or the construction of the Route 100 project.”
Because the Subject Property was being tranderred under § 8-309(f), King's Meade was
informed that it “ha[d] no rights which impact on [the SHA’s] ability to convey the
property.” Theletter concluded, requesting that if King’s Meade “ continuesto assert that it
hasaninterestwhichinterfereswith [the SHA’ s] abilityto completethistransaction pursuant
to 8 8-309(f)(1) please explain the basis of that claim.”

On April 18, 2000, A mendment | was executed with the following provisions:

WHEREAS, [the SHA] further agrees that pursuant to [§ 8-309(g)] and its
1999 Supplement, [the SHA] may convey theINTENDED COUNTY LAND,
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with the approval of the Board of Public Works, tothe COUNTY provided the
COUNTY’Suseof theINTENDED COUNTY LAND isrestricted to usefor
a public purpose.

In addition to amending the 1996 Supplemental Agreement to change the prohibition
on use of the Subject Property from a* non-transportation purpose” to arestriction on usefor
a“public purpose,” the parties agreed that “ Amendment | shall inureto and be binding upon,

the parties thereto” and that “[t]he recitals (WHEREAS clauses) are incorporated herein as

part of this Amendment.”

On the same day that Amendment | was executed, King's M eade’ s attorney wrote to
the SHA and asserted that the transaction is not authorized by § 8-309(f)(1) because

subsection (f) does not authorize transfers to public agencies. Expounding upon its claim,

King's M eade wrote:

The fact that 8 8-309(f) does not explicitly set forth a public use
requirement simply demonstrates that the Maryland |egid ature never intended
this section to apply to atransfer of property to a public agency. Clearly, the
term ‘ property owner’ asused in § 8-309(f) means private property owners and
not a public agency.

Moreover, § 8-309 must be read in conjunction with the entire gatute.
Section 8-309(a) describes that the purpose of the section is ‘to return
unneeded land to the tax rolls of the counties and to make this land available
for ause by county or municipality for any transportation purpose.” Similarly,
[§8-309(b)] providesthat ‘if land acquired under this subtitleisnot needed for
present or future State, county, or municipal transportation purpose or other
public purposes, the [SHA] shall disposeof the land as soon as practical after

the completion or abandonment of the project for which the land was
acquired.’



King's Meade again demanded that it had the right to reacquire the Subject Property under
8 8-309(c) and that it would take any and all actions to protect its rights thereto.

Contemporaneously with the exchange of correspondence between the SHA and
King’'s Meade, the SHA drafted adeed (SHA/County Deed) to transfer the Subject Property
to the County. The SHA/County Deed provides, in pertinent part:

WHEREAS, pursuant to the[1996 Supplemental Agreement] and subject to
the approval of the Board of Public Works of Maryland, the [SHA] has agreed
to exchange with [the County] certain |lands hereinafter described, which the
[SHA] has determined are no longer needed by it in connection with the
construction, operation, maintenance, use and protection of the State Highway
System, for certain other lands owned by [the County] which are required by
the [SHA] for its highway system; and

WHEREAS, under the provisions of [§ 8-309], it isnecessary for the Board of
Public Works of Maryland to joinin the conveyance of any land by the [SHA ]

NOW, THEREFORE, THIS DEED WITHESSETH: . . . so long as the
property herein conveyed is used for a public purpose, the said parties of the
first part and the second part do hereby grant, convey, and quitclaim unto [the
County] ...17.337 acresof land . . . however, in the event said property shall
cease to be used for a public purpose, [the SHA], its successors and assigns,
shall havetheright to reenter and take possession of the property and terminate
theright, title, and interest of [the County], its successors and assigns, in and
to thesaid property, and all suchright, title and interest shall revert to the State
of Maryland to the use of the [SHA], its successors, assigns, in fee simple for
no monetary consideration . . . .

TOHAVEAND TOHOL D theland and premises, hereinbefore described and
mentioned, to the extent of the State’ sright, title and interest thereto, unto [the
County], abody corporate and politic, itssuccessors and assigns, solong asthe
said property shall be used for a public purpose. Notwithstanding anything to
the contrary contained herein, in the event said property shall cease to beused
forapublic purpose, orisrequired atafuture dateforatransportation purpose,
al right, title, and interes in same shal immediately revert to the State of
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Maryland to the use of the [SHA], its successors and assigns, free and clear of

any liensand encumbrancesimposed upon the property by the [ County], or any

successors or assigns. (Reverter Clause)

The SHA/County Deed was signed by the County on April 7, 2000 and by the SHA
on April 12, 2000, respectively. The SHA/County Deed was then submitted to the Board of
Public Works for its approval during its April 26, 2000 meeting. The “remarks” on the
Board of Public Works' Agenda for the meeting include the following:

Approval of conveyance isrequested in accordance with [ § 8-309(f)(2) (ii)].

The subject property was acquired in 1992 as part of an alignment alternate
that was ultimately not used for the M D 100 project.

During negotiations for fee simple right of way needed for MD 100, [the
County] expressed a desire to obtain the subject parcel and others from [the
SHA] for public purposes As aresult, [the SHA] and [the County] entered
into various agreements to accomplish the land transactions.

Permissionto dispose of the parcel isbeing requested concurrent with the deed
submission to accommodate [the County].

The Deed has been forwarded to the Executive Secretary, Board of Works for
execution.

The notations on the Agenda indicate that the Board of Public Works approved the
conveyance and the SHA/County Deed on April 26, 2000. The SHA/County Deed was
thereafter executed by the Board of Public Works on May 3, 2000. Accordingly, the
SHA/County Deed, “made [May 3, 2000] from the [SHA], party of the first part; and the
[Board of Public Works], party of the second party,” conveyed unto the County the Subject

Property.
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On May 1, 2000,® after a short lapse in time, counsel for the SHA responded to King

Meade' s April 18, 2000 letter, asserting:
The bottom line isthat the County has represented to [the SHA] that it

will use the Property for a public purpose. [The SHA] has relied on that

representation, just asit would rely on such arepresentation from any public

entity. In addition, [the SHA’ s] deed to the County contains areverter clause

that states if the land is not used for a public purpose, it will revert to [the

SHA]. If that occurs, [the SHA] will deal with thereversion in an appropriate

manner at that time. The reverter language is the standard method by which

[the SHA] ensures that the land it sells will be used for a legitimate public

purpose.

Approximately eighteenmonths after the execution of the SHA/County Deed, counsel
for King’'s Meade, by letter dated November 16, 2001, demanded that the SHA exerciseits
right under the Reverter Clause to gain title to the Subject Property. King Meade’s demand
came after the Subject Property had been included in an advertisement for the sale of
county-owned land prepared by Manekin, Inc. King’'s Meade asserted that, once the SHA
regained title of the Subject Property, the SHA was to offer the Subject Property to King's
Meade or its successors pursuant to § 8-309. AccordingtoKing'sMeade, the failure of SHA
to do so would subject the SHA to monetary damages of not less than $1,000,000.

Inresponse, the SHA explained to King’'sM eadethat, after the Subject Property’ s use
asaschool sitewasrejected, the property was mistakenlyidentified and placed on the market

for sale by Manekin, Inc. According to the County, the County Council had neither

considered nor approved of disposing of the Subject Property. Counsel for the SHA also

3Counsel for the SHA apologized for the “time lapse in responding” and explained
that she “was out of the office until just a few days ago.”

-11 -



informed King’s Meade that it did not consider the mistaken advertisement to be a breach
of the Reverter Clause and advised that the Subject Property would remain under the
County’s control.

On April 25, 2006, appellant, claiming to be the sole successor-in-interest to King’'s
Meade, filed a complaint for declaratory judgment and injunctive relief against appellees.
The Complaint alleged that King’s Meade and its successors were third party beneficiaries
of the Reverter Clause and that the County had breached the Reverter Clause. The
Complaint also sought an order requiring the County to convey the Subject Property to the
SHA andfor the SHA, within thirty daysthereafter, to offer the Subject Property to appel lant
at its current mark et value.

On September 12, 2006, the County filed a motion for summary judgment, arguing
(1) that King’ s Meade was not an intended third party beneficiary of the SHA/County Deed,
(2) that the County was entitled to and did receive the Subject Property as an adjacent
property owner under § 8-309(f); (3) that appellant’s claims, on behalf of King’'s Meade,
were barred by thestatute of limitationsand (4) that, because there existed two county capital
projects proposng public uses for the Subject Property, the County was not in violation of
the Reverter Clause. For the purposes of the motion, the County assumed that appellant was
a successor-in-interest to the assets of King’'s M eade.

Before responding to the County’ s motion, appellant requested and the parties agreed
that appellant would receive responses to certain discovery that it had served upon the
County. Appellant also proposed and the parties agreed that appellant would forego
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discovery regarding the capital projects and that the County would reserve making the
argument that it did not violate the Reverter Clause until the trial court determined whether
the County was entitled to summary judgment on any of the other grounds advanced in its
motion.

After appellant’s response to the County’s motion was filed, the SHA moved for
summary judgment, adopting the arguments of the County. Following oral argument on the
motions, thetrial judge entered aMemorandum Opinion. Because the SHA sought summary
judgment on the same grounds as the County, the trial judge addressed both motions
concurrently. The trial judge found that the SHA conveyed the Subject Property to the
County pursuant to 8§ 8-309(g) and that neither King's M eade nor appellant was an intended
third party beneficiary entitled to maintain an action based upon a claimed breach of the
Reverter Clause. Accordingly, the trial court granted summary judgment in favor of

appellees.

STANDARD OF REVIEW
Upon review of an order granting amotion for summary judgment,* appellate courts,
“must determinewhether thetrial court waslegallycorrect.” Maryland Cas. Co. v. Lorkovic,

100 Md. App. 333, 354 (1994) (citing Beatty v. Trailmaster Prods., Inc., 330 Md. 726, 737

*Maryland Rule 2-501(a) provides that “[a]ny party may make a motion for summary
judgment on all or part of an action on the ground that there is no genuine dispute as to any
material fact and that the party is entitled to judgment as a matter of law.”
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(1993)). Inreviewing thedeterminations of law, “we construethe facts properly before the
court, and any reasonable inferences that may be drawn from them, in the light most
favorable to thenon-movingparty.” Remsburg v. Montgomery, 376 Md. 568, 579-80 (2003).
“Though not a substitute for a trial, a grant of summary judgment should not be
disfavored and should be granted unless there exists some truly disputed material fact.”
Collins v. Li, 176 Md. App. 502, 591 (2007). A material fact is one that “will somehow
affect the outcome of the case.” Id. (citations omitted). Aswe said in Collins,
[O]nly agenuine dispute asto a material fact is relevant in opposing a
motion for summary judgment. Summary judgment is not foreclosed if a
dispute existsasto afact that is not material to the outcome of the case. When
the moving party has set forth grounds sufficient for the grant of summary
judgment, the opposing party must show with some precision that there is a
genuine dispute of a material fact. Facts must be proffered by the opposng
party which would be admissible in evidence. Therequirement of a genuine
issueof material factismorethan the existence of some alleged factual dispute
and irrelevant factual disputes are not a genuine dispute of material fact.
If afair-minded jury could return averdict for the opposing party, then
the trial court should not grant summary judgment. Even if the facts are
undisputed, should they be susceptibletoinferencesthat support opposition to

the motion, the grant of summary judgment was improper.

Id. (internal quotati ons and citations omitted).

ANALYSIS

A. Parties’ Contentions
Appellant posits that the statutory provisions in effect at the time the SHA/County

Deed was executed are incorporated into the deed and that it is assumed that appellees had
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knowledge of the applicable law. See Denice v. Spotswood I. Quinby, Inc., 248 Md. 428,
433-34 (1968). Ergo, appellant argues that the express language of the Reverter Clause,
interpreted in light of 8§ 8-309, establishes that King’s Meade and its successors are third
party beneficiaries. According to appellant, the Reverter Clause was included in the
SHA /County Deed for the purpose of ensuring compliance with § 8-309 and, because the
termsof the Reverter Clause confer abenefit to which only King’sM eade and its successors
can enjoy, appellant is a third party beneficiary entitled to recover on and enforce the
SHA/County Deed.

More specifically, appellant contends that King's M eade was a creditor beneficiary
of the Reverter Clause as evidenced by the correspondence between King’'s Meade and the
SHA. Prior to the execution of the SHA/County Deed, King’'s Meade asserted that the
County was obligated to use the Subject Property for a public purpose under 8 8-309(g) and
that, if the County faled to do so, the SHA must provide King’'s Meade and its successors
with an opportunity to reacquire the property pursuant to § 8-309(c)(1). Based upon its
asserted claim, appellant asseverates that the SHA included the Reverter Clause in the
SHA /County Deed to the benefit of King’' sMeade. Consequently, appellant argues that the
SHA, as promisee, expressly procured this promise from the County to satisfy King's
Meade’s claim against the SHA.

Appellees counter that appellant failed to produce evidence which could support an
inferencethat they intended the Rev erter Clause to confer adirect benefit upon appellant, as
successor-in-interest to King’s Meade. To the contrary, appellees contend that the express
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language of the SH A/County Deed and the underlying contractual agreements thereto, the
correspondence between the parties and the submission of the conveyance to the Board of
Public Works for approval under 8§ 8-309(f) clearly indicate that appellees intended the
Reverter Clause to be for their mutual benefit to the exclusion of appellant. According to
appellees, appellant’ sassertionthat itis the only entity which could benefit from the Reverter
Clause is disingenuous.

In raising ther first alternative argument, appellees maintain that the conveyance of
the Subject Property occurred pursuant to 8 8-309(f) and not 8§ 8-309(g) as the trial court
found. Because § 8-309(f) does not require the conveyance to be for an intended public
purpose, appellees argue that the Reverter Clause was not included to satisfy an obligation
imposed by law and is solely a matter of contract between the SHA and the County to which
there can be no third party beneficiaries.

Appellees also contend that summary judgment should be granted in their favor
because, between counsel for King' s M eade and appellant, the entitieshave been threatening
the present action since 2000. Accordingly, appell ees assert that any claimed violation under
§ 8-309 or claimed entitlement to purchase all or part of the Subject Propertyisbarred by the

general three-year statute of limitations.

B. Statutory Framework of § 8-309
To properly resolve the issues before us, we deem it first necessary to outline select
provisionsof 8 8-309 pertaining to the acquisition and disposition of property. To begin, the
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purpose of § 8-309 is “to return unneeded land to the tax rolls of the counties and to make
this land available for use by a county or municipality for any transportation purpose.”
§8-309(a).> Consistent with this purpose, “ Notwithstanding any other stat uteto thecontrary,
if land acquired under this subtitle is not needed for present or future State, county, or
municipal transportation purpose or other public purposes, the [SHA] shall dispose of the
land as soon as practicabl e after the compl etion or abandonment of the project for which the

land was acquired.” § 8-309(b)(1). “Asto land from acompleted project,” § 8-309(c)(i)(I)°

*The 1983 repeal and re-enactment of § 8-309(a), see 1983 Md. Laws, Chap. 547,
effectiveduly 1, 1983, altered the purpose statement by removing “ use by private enterprise”
and substituting it with “use by a county or municipality for any transportation purpose.”
Selig v. State Highway Admin., 383 Md. 655, 674 (2004). The 1983 revisions granted a
county or municipality a priority of acquisition superior to that of the original owner. Id.

®Section 8-309(c)(1)(i), provides, in pertinent part:
Asto land from a completed project:

1. The[SHA] shall notify the person from whom the land was acquired, or the
successor in interest of that person, within 30 days after making a
determination that the Iand is not needed by the [SHA] and that the land is
available for reacquisition.

2. Within 5 years from the date the land was acquired, the person from whom
theland wasacquired, or the successor ininterest of that person, may reacquire
the land, on payment of an amount equal to the consideration that the [SHA]
or Commission originally paid for the property; and

3. After 5 years from the date the land was acquired, the person from whom

the land was acquired, or the successor in interes of that person, has the right
to reacquire the land at the current market value.
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requiresthat the SHA *“notify the person from whom the land was acquired, or the successor
in interest of that person,” within thirty days after making the determination that the land is
not needed and that it is available for reacquisition.

Under certain circumstances, 8 8-309authorizesthe SHA to dispose of unneeded land
from a completed project without first offering the property to the former owner. Section
8-309(f), which governs the conveyance of surplus property to an adjacent landowner,
provides:

(1) Except asrequired by this section for property from an abandoned project,

this section does not prevent the /SHA] from conveying any of its surplus land

to an adjacent property owner:

(i) As all or part of the consideration for a right-of-way
transaction, or

(i) If the [SHA] believes that public auction of the surplus land
will affect adversely the vdue or use of the surplus land, on a
negotiated sale with a price based on the appraised value of the
land.

(2) If the [SHA] believes that any land proposed for sal e under this subsection
has a value of more than $25,000, the land shall be appraised by at |east one
independent, qualified real estate appraiser.

(3) If the Board of Public Works approves the sale and the deed, the [SHA]
may execute a deed conveying the land to the adjacent property owner.

§ 8-309(f) (emphasis added).
By comparison, § 8-309(g), which prescribesthe proceduresfor disposing of “ surplus
land to any State or local agency,” provides:

Except asrequired by this section for property from an abandoned project, this
section does not prevent the [SH A], with the approval of the Board of Public
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Works, from conveying any of its surplus land to any State or local agency
that:

(1) Needs the property for a public purpose; and

(2) Pays the[SHA] an amount equal to the lesser of:
(i) The appraised value of the land; or
(ii) The consideration that the [SHA] or Commission originally
paid for the land, plus simple interest at the fair market rate
calculated from the time acquidtion to the time of disposition

and administrative costs.

(Emphasis added).

C. Applicable Subsection Governing the Conveyance

In raising their first alternative argument, appellees maintain that the conveyance of
the Subject Property occurred pursuant to 8 8-309(f) and not § 8-309(g), as the trial court
found. According to appellees, after King’s Meade declared that the SHA had no authority
to transfer the Subject Property pursuant to 8 8-309(f), “asaresoundingexpression of having
absolutely no intent to benefit [appellant], [the SHA] did exactly what counsel for [King's
M eade] had advised wasforbidden,” submitted the conveyanceto theBoard of Public Works
for approval under § 8-309(f).

Because the soleissue that appellant raisesrests upon an intent to benefit and because
appellees, intheir third party beneficiary analysis, arguethat the SHA/County Deed executed
pursuant to 8§ 8-309(f), confirmstheir intent to benefit themselves to the exclusion of King’s
Meade and its successors, we shall first address whether the trial court erroneously found the
conveyance to be governed by § 8-309(Q).
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On appeal, the question before us is whether the ruling of the trial court from which
the appeal lies is correct and not whether the ruling has been based on proper grounds or
reasons. J.A. Laporte Corp. v. Pennsylvania-Dixie Cement Corp., 164 Md. 642 (1933).
Ordinarily, appellate courtsreview the grant of summary judgment only onthegroundsrelied
upon by thetrial court, but if thealternative ground is one uponw hich thecircuit court would
have no discretion to deny, summary judgment may be granted for a reason not relied upon
by thetrial court. Vogel v. Touhey, 151 Md. App. 682, 706 (2003). Here, thereis no need
for this Court to declare that the trial court would have no discretion to deny summary
judgment because we are af firming the grounds relied upon by the trial court.

In making its finding, the trial court relied upon parol evidence, specifically
Amendment I.” According to appellees, the rights of the partiesare governed exclusively by
the SHA /County D eed and, therefore, the language of Amendment | should not have been
considered by the trial judge. Appellant contends, however, that, in light of the agreements
executed prior to the conveyance, it is clear that 8 8-309(g) governed the transaction.
Bolsteringits argument that the conveyance occurred under § 8-309(g), appellant maintains
that the land transaction could not have occurred pursuant to 8§ 8-309(f) because the County
does not meet the statutory definition of “adjacent property owner.”

“It is an accepted rule that a prima facie presumption arises from the acceptance of

adeed that it isan execution of the entire agreement for the sale of the realty, and the rights

"As mentioned supra, the SHA/County Deed generally provides that the deed was
executed under § 8-309.
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of the partiesin relation to the agreement are to be determined by the deed.” Dorsey v.
Beads, 288 Md. 161, 170 (1980) (quoting Barrie v. Abate, 209 M d. 578 (1956)). Therule
that prior negotiations and agreements are merged in a deed made in full execution thereof
does not apply where the deed is not full, complete, and unambiguous and where it does not
encompass the entire contract betweenthe parties. Gilbert Const. Co. v. Gross, 212 Md. 402
(1957); Kandalis v. Paul Pet Const. Co., 210 Md. 319 (1956); Laurel Realty Co. v.
Himelfarb, 194 M d. 672 (1950); Stevens v. Milestone, 190 Md. 61 (1948). Parol evidence,
therefore, “may be given of collateral facts relating to an agreement for the sale of realty,
even though a deed has been executed, if the facts are consistent with the deed and do not
tend to contradict it.” Dorsey, 288 M d. at 170.

In the case sub judice, appellees intended the provisions of their prior agreementsto
survive. The Bi-Party Agreement, the 1996 Supplemental A greement and Amendment |
include language in their recitals, without substantive change, that the agreements “ shall
inure to and be binding upon the parties hereto[.]” Inlight of thisclause, it isinconceivable
that appellees intended the termsof their prior agreements to merge upon execution of the
SHA /County Deed. Additionally, theSHA/County Deed referencesthe 1996 Supplemental
Agreement, i.e., “pursuant to the [1996 Supplemental Agreement] and subject to the
approval of the Board of Public Worksof Maryland, the [SHA] has agreed to exchange with
[the County] certain lands hereinafter described, which the [SHA] has determined are no
longer needed by it . . . for certain other lands owned by [the County] which are required by
the [SHA] for its highway system.”
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Collateral to the SHA/County Deed is A mendment |, wherein appellees agree that,
“pursuantto 8§ 8-309(g),” the SHA may convey the Subject Property, with the approval of the
Board of Public Works, to the County, “provided the County’ s use of the [ Subject Property]
isrestricted for a public purpose.” Without contradictionto Amendment |, the SHA /County
Deed providesthat, “so long as the property herein conveyed is used for a public purpose,”
the parties agree to convey to the County the Subject Property and “in the event said property
shall cease to be used for a public purpose,” the Subject Property shdl revert to the SHA.
A clear requirement found only in subsection (g) is that the State or local agency “need the
property for a public purpose.”

Itisnot disputed that, at one point, the SHA claimed that the transaction would occur
pursuantto §8-309(f). Infact, the B oard of Public Works’ Action Agendaindicatesthatthe
approval of the conveyance was requested in accordance with § 8-309(f) and Title 14,
Section 24, Chapter 5 of the Code of Maryland Regulations (COMAR) and for the
consideration of “$0 (Even Land Exchange).” Although the State uses this representation
to indicate that the conveyance of the Subject Property occurred pursuant 8 8-309(f), it does
not override the language of the SHA/County Deed, whichincludesarestriction on land use
for a“public purpose’ and the expressterms of the agreements|eading up to the conveyance,
providing that the agreements were to “inure to and be binding upon” appellees. The fact
that the SHA agreed to exchange the Subject Property with the County “for and in
consideration of the sum of One Dollar ($1.00), and other good and valuable consideration,”
is not consistent with the conveyance having been transacted under 8 8-309(f). The 1996
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Supplemental Agreement detailsthe “exchange of land,” and provides that the County will
transfer nine parcels to the SHA and the SHA will transfer three parcels to the County and
pay unto the County the sum of $1,607,116.

The doctrine of merger by deed in this instance does not preclude us from considering
parol evidence. When reviewing the SHA /County Deed and the prior agreements thereto,
itis clear that the conveyance occurred pursuant to § 8-309(g). Given our conclusion that
the SHA/County Deed was executed pursuant to subsection (g), we need not resolve the
issues that appellant raises regarding whether subsection (f) applies to counties and

municipalities.

D. Possibility of Reverter and Third Party Beneficiary Status

Itiswell established that privity of contract isan essential element of acause of action
thereon and a contract cannot be enforced by one not a party to it. Ordinarily, athird party
beneficiary contractarises when two parties enter into an agreement with theintent to confer
adirect benefit on athird party, allowing that third party to sue on the contract despite his or
her lack of privity. Holzman v. Fiola Blum, Inc., 125 Md. App. 602, 625 (1999). Thisisso
because a duty to the third party is created by the contract. Shofer v. Stuart Hack Co., 124
Md. A pp. 516, 529 (1999).

Although a person for whose benefit a contract is made can maintain an action upon
the contract, that person must first demonstrate that the contract wasintended for hisor her
benefit. In order for a third party beneficiary to recover for a breach of contract, it must
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clearly appear that the parties intended to recognize the third party as the primary party in
interest and as privy to the promise. Volcjak v. Washington County Hosp. Ass’n, 124 Md.
App. 481, 509 (1999). Accordingly, intent is the principal touchstone for determining
whether a third party beneficiary contract exists. As the Court of Appeals explained in
Mackubin v. Curtiss-Wright Corp., 190 Md. 52, 57-58 (1948):
[I]t is generally accepted that before a stranger to a contract can avail
himself of the exceptional privilege of suing for a breach thereof, he must at

|east show that it wasintended for hisdirect benefit. Anincidental beneficiary

acquireshby virtue of the promise no right against the promisor or the promisee.

In order to recover it isessential that the beneficiary shall bethereal promisee;

i.e., that the promise shall be made to him in fact, though not inform. Itisnot

enough that the contract may oper ate to hisbenefit. 1t must clearly appear that

the partiesintend to recognize him asthe primary party ininterest and as privy

to the promise.

(Internal citations omitted).

Unless one can sustain the burden of showing that the contract or a provision of the
contract was for his direct benefit, he will not be permitted to recover on or enforce the
contract. Where the primary purpose of an agreement isunrelated to athird party’sinterests,
the third party will be deemed an “incidental beneficiary” with no authority to enforce the
agreement. Gray & Son, Inc. v. Maryland Deposit Ins. Fund Corp., 83 Md. App. 584, 592
(1990).

The primary source for determining whether the partiesintended athird party to have
standing to enforce the contractual provisionsisthelanguage of thecontractitself. Volcjak,
124 Md. App. at 509. On itsface, the SHA/County Deed does not provide that the Subject

Property will be offered for sale to King’'s Meade and its successors in the event that the
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Subject Property reverts to the SHA or imply that the Reverter Clause was included in the
SHA/County Deed in recognition of appellant’s asserted rights under § 8-309(c)(1)(i). In
fact, King's Meade is neither mentioned nor named as a beneficiary in the SHA /County
Deed.

Evidence of an intent to benefit a third party, however, can be shown by the
surrounding circumstances. Shillman v. Hobstetter, 249 Md. 678, 688-89 (1968). We,
therefore, turn our attention to the agreements and correspondence leading up to the
executionof the SHA /County Deed. In 1988, appellees entered into the Bi-Party Agreement
to accelerate the construction of Route 100 due to the fact that “ devel opers [were] actively
possessing subdivision plans and associated engineering drawings along the Route 100
corridor.” Appellees agreed that it would be prudent to acquire land to develop Route 100
“priorto theres dential/commercial devel opment processto minimize damagesto contiguous
properties and to minimize the financial impact to [the SHA] associated with the land
acquisition necessary for the further extension of [ Route 100].” In furtherance of its desire
to minimizeright-of-way acquisition costs, in 1989, the SHA entered into an agreement with
King's Meade’s predecessor, BritAm. In 1992, pursuant to the 1989 agreement, King’s
Meade transferred approximately 19.882 acres to the SHA, most of which comprise the
Subject Property.

Infurtherance of the Route 100 project, appd | ees entered into the 1996 Supplemental
Agreement to resolve issues surrounding the southern shift in alignment of Route 100 and
to assist with minimizing thefinancial impact associated with theland acquisition. The 1996
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Supplemental Agreement details a comprehensive land exchange of twelve parcels of land,
including the Subject Property. Appellees agreed that three parcels of land owned by the
SHA, totaling approximately 52.5 acres, would be conveyed to the County by the SHA’s
form quitclaim deed and subject to acovenant that if “said property shall be usedfor any non
transportation purpose, then [the SHA] shall have the right to re-enter and take possession
of the property and terminate all right, title and interest of [the County] to said property, and
all such right, title and interest of [the SHA] shall revert to the [the SHA].”

Importantly, the 1996 Supplemental Agreement expressly providesthatthe agreement
was executed for the benefit of the State, the County and its citizens:

WHEREAS, [the SHA] and the COUNTY agreethatthe MD 100 PROJECT

and the IMPROVEMENTS would be a benefit to both parties of this

SUPPLEMENTAL AGREEMENT and a necessary accommodation for the

general traveling public and that it promotes the health, safety, and general

welfare of the citizens of the State and the COUNTY.
(Emphasis Added). There is nothing in the 1996 Supplemental Agreement to suggest that
therestriction providing that the County “shall not use the herein conveyed property to allow
its use for any non-transportation related purpose” was intended to benefit King’s Meade,
appellant or any former property owner of the 52.5 acres of land that the SHA owned.

King’'s Meade first expressed an interestin reacquiring the Subject Property from the
SHA on August 3, 1999, almost three years after the execution of the 1996 Supplemental
Agreement. For thisreason, appellant’s assertion that the SHA’ s inclusion of the Reverter
Clauseinthe SHA/County Deed wasin responseto its asserted entitlementto repurchase the

Subject Property pursuant to 8 8-309(c)(1)(i) is flawed. Although the 1996 Supplemental
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Agreement would |later be amended to change the prohibition on use of the Subject Property
from a*“ non-transportation purpose” to arestriction on usefor a“public purpose,” aswewill
explain infra, appellees did not “ change tack and enter into Amendment 1” as aresult of the
demands of King’' s Meade's.

Upon learning of the 1996 Supplemental A greement, counsel for King’s Meade, on
January 13, 2000, wrote to the SHA objecting to the conveyance and requesting that the
“transportation purpose” beidentified by theSHA. Respondingon March 30, 2000, the SHA
advised King's M eade that the previously agreed upon transportation-use reverter clause
would be relaxed to allow the County to use the Subject Property for any public purpose
pursuant to § 8-309(g).

Prior to the SHA’ s response, Amendment | had been drafted and was signed by the
County Executive on March 29, 2000. Atthetime of drafting, appellees anticipated that the
conveyance of the Subject Property would be presented to the Board of Public W orksfor its
approval under 8§ 8-309(g), as explained in the SHA letter. On April 18, 2000, the
Administrator for the SHA signed Amendment |, thus executing the agreement. The
language of Amendment | reaffirms that the agreement was executed for the benefit of
appelleesto the exclusion of King’sMeade and its successors. Amendment | failsto suggest
that, if the Subject Property reverts to the SHA due to aviolation of the express cov enant,
any former owner of the property currently owned by the SHA would be offered the right of
firstrefusal to reacquirethe property. Tothecontrary, Amendment | expressly statesthat the
terms of the 1996 Supplemental Agreement are to remain in full force and effect.

-27-



Consequently, the Route 100 project and its improvements were to be a “benefit to
[appellees] and anecessary accommodation for the general traveling public.”

Nevertheless, appellant maintains that appellees “acquiesced in King's Meade's
position.” On April 12, 2000, prior to the execution of Amendment I, counsel for King's
M eade insisted that the SHA could not convey the Subject Property under 8 8-309(g), unless
the County could demonstrate a public purpose for the land. The SHA immediately
responded, informing King’s Meade that the proposed transaction would be governed by
§ 8-309(f). Undeterred, King’'s Meade objected to the conveyance pursuant to § 8-309(f).
According to appellant,the SHA thereafter “acquiesced in King’ sMeade’ s position that the
transfer to the County was not authorized by § 8-309(f)” and conveyed the property under
§ 8-309(g) with the Reverter Clause.

Although appellees argue that the conveyance was governed by 8§ 8-309(f), as we
discussed supra, the SHA/County Deed was executed pursuant to § 8-309(g). This fact,
however, fails to demonstrate an intention to benefit King’s Meade and its successors.
Regardless of whether the SHA conveyed the Subject Property under subsection (f) or (g),
pursuant to Md. Code (1985, 1995 Repl. Vol., 2000 Supp.) State Fin. & Proc. Article,

§ 10-305° and its supplementing administrative regulations, the Board of Public Works was

8Section 10-305, in relevant part, provides:

(a) Any real or personal property of the State or aunitof the State government
may besold, |eased, transferred, exchanged, granted, or otherwise digposed of:

(1) to any person, to the United States or any of its units, or to any unit of the

- 28 -



required to approv e the conveyance and join in the execution of the deed. See State Fin. &
Proc. 8 10-305(b) (providing that the deed must be ex ecuted by the highest official of theunit
and by the Board); COMAR 14.24.05.

In accordance with COMAR 14.24.05.02, the inclusion of the Reverter Clause was
to “insure that maximum benefits to the State are realized by the utilization or disposal of
[the Subject Property] for the most appropriate use which is compatible with the plans and
programs of the State and local agencies.” Appellant is unable to show that the Board of
Public Works, as “party of the second part,” intended the Reverter Clause to bestow upon
King’s M eade and its successors a direct benefit.

Since 1996, appellees had agreed that the SHA would convey the Subject Property to
the County subject to arestriction on use. Although appellees relaxed the express covenant
in Amendment |, it wasaways intended that they would benefit fromtheexchange. Because
appellees agreed on March 29, 2000 and April 18, 2000 respectively, that the Subject
Property would be conveyed to the County for a public purpose, any subsequent
correspondence on the part of King’'s Meade, including its objections to the conveyance

under § 3-309, are of no consequence.

State government, for a consideration the Board decides is adequate; or

(2) to any county or municipal corporation in the State subject to any
conditions the Board imposes.
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Furthermore, counsel on behalf of the SHA advised King' s Meade just two daysprior
to the execution of the SHA/County Deed that it was proceeding contrary to King’'s Meade’'s
demands. The SHA explained that the “SHA’s deed to the County contains a [R]everter
[C]lause that states that if the land is not used for a public purpose, it will revert to [the
SHA]. If that occurs, [the SHA] will deal with thereversionin an gppropriate manner atthat
time. Thereverter languageis the standard method by which [the SHA] ensuresthat theland
it sells will be used for a legitimate public purpose.” (Emphasis added). The language of
this letter does not state or imply that the Reverter Clause would be included in the
SHA /County Deed for the benefit of Kings Meade or suggest that the Subject Property may
be offered to King s Meade oritssuccessors under 8§8-309(c)if it wereto revert tothe SHA.

Lastly, appellant cannot legitimately claim that the Reverter Clause was included in
the SHA/County Deed for the purpose of ensuring compliancewith § 8-309 and that, inlight
of 8§ 8-309, the Reverter Clause bestows a benefit to which only King's M eade and its
successors can enjoy. For this proposition, appellant relies upon the California Court of
Appeal decision, Zigas v. Superior Court, 174 Cal. Rptr. 806 (Cal. Ct. App. 1981). In Zigas,
apartment tenants filed a class action suit against their landlords. The apartments were
funded by federally insured mortgages under the National Housing Act (12 U.S.C. § 1701
et seq.). Pursuant to the Act, the landlords and the Department of Housing and Urban
Development (HUD) entered into an agreement which prohibited the landlordsfrom charging
rent above the HUD approved rent schedule. Zigas, 174 Cal. Rptr. a& 807-08. When the
landlordsraised rentin violation of the Act, the tenants sought to enforce the agreement as
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third party beneficiaries. The California appellate court held that “the purposes enunciated
throughout the Act and the regulations promulgated thereunder, can leave no doubt that
petitioners are members of the class which thislegislation wasintended to benefit” and that,
because “it was clear that a HUD approval of rent i ncreases coul d only benefit the tenants,”
the tenants were third party beneficiaries to the Act. Id. at 810.

Accordingto appellant, thisCourt’sdecisioninLittle v. Union Trust Co.,45Md. App.
178 (1980), is condstent with Zigas and instructive on the issue of whether the terms of a
contract confer adirect benefit which only one party can enjoy. InLittle, tenantsfiled aclass
action asserting that they were third party beneficiaries to a regulatory agreement between
HUD andtheir landlordsasrequired by the National Housing Act,which mandateslandlords
to keep rental premises in good repair and condition. We declined to extend third party
beneficiary status to the tenants, holding that the purpose of the Act was to protect the
“United States Government as insurer of the mortgages and that any benefit to the tenants
was incidental and did not confer upon them the statusof third party beneficiary.” Id. at 182.

Unlike Zigas, 8 8-309(g), the statutory provision governing the SHA/County Deed,
does not evidence an intent to benefit King’s Meade or its successors. Section 8-309(g)
allows the SHA to exercise its discretion, subject to the approval of the Board of Public
Works, to convey any of its surplus property to a State or local agency that needsthe property
for a public purpose at the time of the transfer. Although a conveyance under § 8-309(Q)
restricts the government agency’ s use of the property to a public purpose, it is not subject to
aright of first refusal on the part of the former owner. Oncethe SHA conveysthe property
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to thegovernment agency, the possibility of future acquisition under 8 8-309 is extinguished.
Accordingly, 8 8-309(g), by its terms, does not bestow upon appellant a benefit.

The SHA, however, included aReverter Clauseinthe SHA /County Deed, explaining
that “the reverter language is the gandard method by which [the SHA] ensures that the land
it sellswill be used for alegitimate public purpose.” The Reverter Clause provides:

TOHAVEAND TOHOLD theland and premises, hereinbefore described and

mentioned, to the extent of the State’ sright, title and interest thereto, unto [the

County], abody corporateand politic, its successorsand assigns, so long asthe

said property shall be used for a public purpose. Notwithstanding anything to

the contrary contained herein, in the event said property shall cease to beused

for apublic purpose, or isrequired at afuture datefor atransportation purpose,

al right, title, and interest in same shall immediately revert to the State of

Maryland to the use of the [SHA ]

The terms of the Reverter Clause do not confer abenefitthat only King’s M eade and
its successors can enjoy. First, appellant fails to acknowledgethelanguage of theclause, “in
the event [the Subject Property] . .. is required at a future date for a transportation purpose,
all right, titleand interest in same shdl immediately revert to the[SHA].” (Emphasisadded).
Patently, the SHA benefits from this provision because it may use the Subject Property to
accomplish a transportation purpose for which it is not required to pay the County any
consideration. A reverter to the SHA for atransportation purpose would beto the detriment
of appellant as the possibility to reacquire the Subject Property would be foreclosed.

Assuming that the County failed to use the Subject Property for apublic purpose and,

therefore, title to the Subject Property immediately reverted to the SHA, under the statute,

the SHA is not necessarily required to offer appellant the right of first refusal to reacquire
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the Subject Property. Under thisscenario, the SHA would first determinew hether therewere
any State or local needs for the Subject Property, which have priority under 8§ 8-309. See
Selig, 383 Md. at 674 (explaining that the section grants a county or municipality a priority
of acquisition superior to that of the original ow ner).

In the case sub judice, the SHA has never determined whether the Subject Property
may be needed for other State transportation purposes given thefact that the SHA had always
intended to exchange the Subject Property with the County as part of the Route 100 project.
Furthermore, according to the SHA, the Subject Property has never been submitted in
accordance with the State Clearing House procedures as established by COMAR 14.24.05
(“preface” generally providing that “ State agencies[are] to notify the Department of Budget
and Fiscal Planning and the Office of Planning of any real property which is excessto the
needs of the State agency or of any substantial change in use of any real property owned by
the State”).

Consequently, the Office of Planning hasnever notified all State and local agencies
that the Subject Property isavailable, COMAR 14.24.05.04.C., State and | ocal agencieshave
never had the opportunity to submit their interest in the Subject Property to the Office of
Planning, COMAR 14.24.05.04.E., and the Board of Public Works has not had the
opportunity to determine whether the Subject Property should be retained by the State for
possible State use or conveyed to a State or local government with conditions that the B oard

may require. COMAR 14.24.05.04.G.
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Assuming arguendo that the Subject Property had been through the State
Clearinghouse prior totheexchangewith the County, determinationsasto proper digposition
of the property in light of the current interests of gover nmental agencies would again need
to be made. See COMAR 14.24.05.02 (providing that “[p]roper management and use of
State resources requires acontinuing and critical review of thereal property held by the State
to assurethat it isbeing properly utilized”).

Since the conveyance in 2000, amendments effective July 1, 2005, have been made
to § 10-305(b) of the State Fin. & Proc. Article. See id. (1985, 2006 Rep. Vol., 2007 Supp.).’
Section 10-305(b) now restricts the ability of the Board of Public Works from transferring

property without notice to and possible involvement by the General Assembly.

°In pertinent part, § 10-305, entitled “ Disposal of property,” provides:

(b)(2) The Board may not approve the sale, trander, exchange, or grant of
property until:

(i) the Department of General Services has submitted to the Board two
independent appraisals of the property that:
1. with regard to real property, consider the value of any
restrictive covenant that may be placed on the property; and
2. may not be publidy disclosed if the property is to be sold at
auction;

(ii) the following information has been submitted, by electronic mail or
facsimile and by certified mail, to the Senate Budget and Taxation Committee,
theHouse A ppropriations Committee, and, for property that meetsboth criteria
of paragraph (1)(i) of this subsection, the Legislative Policy Committee:

1. adescription of the property; and

2. if applicable, any judtification for not selling, transferring,

exchanging, or grantingthe property in amanner that generates

the highest return for the State.. . . .
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Accordingly, the Reverter Clause has purposes unrelated to any benefit to appellant.
These include the SHA’ s ability to use the Subject Property for a transportation purpose
and/or to transfer the Property to another State or local agency that needs the Subject
Property for a public purpose. The SHA benefits under every conceivable scenario. If the
Subject Property were transferred to another governmental agency, the SHA would
nevertheless benefit from the transfer to the extent that it received monetary or other
consideration for the Subject Property. If, on the other hand, the Subject Property reverted
to the SHA and there were no State or local needs for the property, the SHA would convey
the Subject Property to appellant for its current market value. A conveyance to appellant
would benefit the SHA, after having already received full consideration for the Subject
Property from the County.

Appellant has failed to make an evidentiary showing that appellees intended to
directly benefit King’s Meade and its successors. As we explaned in Little, "1t is not
sufficient to show that a party may derive some incidental benefit from a contract.” 45 Md.
App. at 181. From the circumstances presented, at best, appellant may be deemed an
incidental beneficiary with norights torecover on or enforcethe SHA/County Deed. Forthis

reason, the trial court properly granted summary judgment in favor of appellee.

E. Statute of Limitations
In appeals from grants of summary judgment, gopellate courts, as ageneral rule, will
consider only the grounds upon which the trial court relied in granting summary judgment.
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Lovelace v. Anderson, 366 Md. 690 (2001). In the instant case, the trial judge found that,
“[i]n light of [its] ruling on the issue of [appellant’s] ability to institute the present suit, an
analysis of the arguments relating to whether the suit was filed within the applicable statute
of limitations is unnecessary.” Because we affirm the trial court's grant of summary

judgment in favor of appellees, we need not reach this issue.

JUDGMENT OF THE CIRCUIT
COURT FOR HOWARD COUNTY
AFFIRMED.

COSTSTOBE PAID BY APPELLANT.
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