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Appel l ant's husband, Joseph Loveman, is the owner of a
buil ding | eased to appellee for use as a nursing hone. Caimng
that a dispute had arisen as to which of the parties was "entitl ed"
to the authorized bed capacity of the nursing honme, appellant, as
guardian for her husband, filed suit in the Crcuit Court for
Baltinore County for a declaratory judgnment and injunctive relief.

On appellee's notion, the court dismssed the conplaint,
wi t hout prejudice, apparently on the ground that there was an
adm ni strative renmedy available fromthe Health Resources Pl anning
Comm ssion (HRPC) that appellant had failed to exhaust.! Appell ant
conplains that the court erred in that determ nation. She asserts
that (1) the controversy concerns the interpretation of the |ease
between the parties, and the court had primary jurisdiction to
enter a declaratory judgnent with respect to that interpretation,
(2) there was no avail able adm nistrative renedy to resolve that
controversy, and (3) the dispute was ripe for judicial resolution.

BACKGROUND

In 1960, M. Loveman opened a 98-bed conprehensive care

facility at 333 Harlem Lane, in Baltinore County. It appears

! Neither the order dismssing the conplaint nor a
subsequent order denying appellant's notion to alter or amend the
order of dism ssal assigned any reasons for the court's action.
The notion to dism ss has not been included in the record
extract; nor has the nenorandumfiled in support of the notion,
the notion to alter or anmend, or a transcript (if there is one)
of any hearing on either notion. |In their briefs, the parties
assert that the dism ssal was based on appellant's failure to
exhaust avail able adm nistrative renedies, so we shall assune
that the dism ssal was, indeed, for that reason. G ven the |ack
of any explanation in the order, appellant should have incl uded
at least appellee's notion in the record extract so that we could
tell fromthe record the basis of the court's decision.



al t hough the record is not entirely clear on this point —that the
home was operated through a corporati on known as Shangri-La Nursing
Center, Inc., in which Loveman owned all the stock, but that he was
the licensee and he ran the hone as an owner-operated facility. 1In
1978, the Legislature enacted a conprehensive health planning | aw
t hat, anong other things, created a health planning and devel opnent
agency and provided that a health care facility may not be
establ i shed, rel ocated, or undergo a change in bed capacity w thout
a certificate of need (CON) issued by that agency. The | aw
exenpted from that requirenent —i.e., grandfathered —a health
care facility, such as that operated by M. Loveman, that was in
operation before June 1, 1978. That exenption underlies the
i nstant di spute.

M . Loveman operated the hone through Shangri-La until 1981,
when, as a consequence of his being convicted of nedicaid fraud, he
was required to surrender his nursing honme adm nistrator's |license
and refrain fromparticipation in the managenent or operation of a
nursing hone in Maryland. Loveman conplied with that restriction
by leasing the real property and having Shangri-La sell the
personalty used in the operation to one Dexter Case. Case, in
turn, assigned his rights to Joseph Kaplan and Benjam n Ashnman, who
proceeded to operate the home under the name I nglenook Nursing and
Conval escent Center. Both the |ease and the assignment were
conti ngent on Kaplan and Ashman obtaining a |license to operate the
center. That license was issued in Septenber, 1981

In 1987, the Center was acquired by Evergreen Health G oup,
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Inc. In Decenber, 1987, Loverman and Evergreen entered into a new
four-year lease for the facility, with a six-year renewal option
and an option to purchase. HRPC (the successor agency to the
Heal t h Pl anni ng and Devel opnent Agency) concluded that, as there
woul d be no change in services or bed capacity, the acquisition was
exenpt from CON review. Evergreen eventually exercised the option
to renew. Although it is not clear fromthe record before us, we
assune that Evergreen obtained either a new |license to operate the
home or an approved assignnent of the |icense that had been issued
to Kapl an and Ashman. ?

I n Novenber, 1990, Evergreen assigned its |ease to appell ee,
Catonsville Nursing Honme, Inc. (CNH). Included in the assignnent
was Evergreen's nursing hone |icense, although the assignnent was
made expressly contingent on (1) approval by the Departnent of
Heal th and Mental Hygiene of the transfer of the license, and (2)
a determnation by HRPC that a CON was not required to conplete the
transaction. As in 1987, the Comm ssion, assured that there would
be no change in services or bed capacity, determ ned that the
acqui sition was exenpt from CON revi ew.

As noted, since 1978, a health care facility may not be built
or relocated nor, except as otherwi se provided in the statute, may

the bed capacity or the type or scope of health care service of an

2 HRPC is not a |icensing agency; the CON required under the
health planning lawis not a |license to operate the facility.
Nursing homes, as "related institutions,” require a license from
the Secretary of Health and Mental Hygiene. M. Code Health-
Ceneral art., 88 19-318; 19-301(l). That is a separate
requi renent.



existing facility be changed w thout a CON. COVAR 10. 24. 01. 02.
See also Ml. Code Heal th-CGeneral art., 8§ 19-115. The obtention of
a CON can be a costly and tinme-consum ng process. An application
must be nade to the Comm ssion, hearings may be held, and a nunber
of statutory and regulatory criteria need to be satisfied,
conpetitors and others may intervene and oppose the application.
Al t hough not clearly articulated in the briefs or the papers filed
below, it is evident that what appellant fears is that, near or
upon expiration of the current lease, CNH will seek permssion from
HRPC to transfer the beds to another |ocation, that the Conm ssion
may grant that request by issuing a CON, and that Loverman will then
be left in the position of being unable to | ease his property to
anot her licensee unless that |icensee obtains a new CON to repl ace
the bed capacity that was noved.

The current |ease between Loveman and CNH will expire in
Decenber, 1997. It appears that the parties have engaged in sone
negotiations regarding a renewal but have not reached an agreenent.
In April, 1994, counsel for CNH wote to Loveman's attorney
offering to extend the |l ease at a |lower rental and a | ower purchase
option price and pointing out that, if an agreenment could not be
reached, CNH woul d not renew the | ease and woul d search for a new
| ocati on.

Appel l ant, as guardian for Loveman, filed this action in
Decenber, 1994. |In the conplaint, she laid out some of the history
recount ed above, asserted that CNH had indicated a possibility of

closing the existing facility or termnating the | ease early, and



contended that a genuine dispute existed as to whether CNH "has the
right to transfer, or attenpt to transfer, to another |ocation the
HRPC aut hori zation (CON exenption) to operate a nursing home with
98 beds." In particular, she averred that the CON exenption "is a
right or privilege which runs with the Prem ses and which CNH
enjoys only by virtue of the Lease Agreenent” and that CNH
therefore "has no right to transfer or attenpt to transfer the CON
exenption to another |ocation w thout Loveman's express consent."

As noted, the court dismssed the conplaint and denied a
subsequent notion to alter or anmend its order of dismssal,
presumably on the basis that the issue of who owns or is entitled
to the CON exenption is a matter for HRPC, rather than the court,
to determ ne and possibly on the alternative basis that there was
no exi sting controversy ripe for a declaratory judgnent.

DI SCUSSI ON

To a large extent, the issue here is one of focus. Appellant
seens concerned that, if CNH does not renew the |ease, it may seek
to transfer the grandfathered 98-bed capacity to a new | ocati on,
| eaving Loveman with a |arge, single-purpose structure that could
not be used for its single purpose without obtaining a CON. The
relief sought by appellant in her conplaint was a declaratory
judgnent that the CON exenption to operate the nursing honme in
Loveman's property was a right or privilege that "runs with the
Prem ses"” and an injunction against CNH transferring or seeking
aut horization to transfer that exenption. She treated the dispute

as involving nothing nore than an interpretation of the | ease and
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a declaration of the rights of the parties under it.

CNH contends that the question of whether the CON exenption is
appurtenant to the property or is part of the license to operate
t he hone does not involve an interpretation of the | ease and is not
for the court to decide but is a matter that nust be deci ded by
HRPC. That agency, it urges, is the entity charged by law with
determ ning whether a CONis required for a particular action and,
if one is required, the conditions, if any, under which it should
i ssue. That includes whether an exenption fromthe CON requirenent
is an attribute of the license or the property.

At sonme point while appellant's conplaint was pending in the
circuit court, CNH filed a petition with HRPC for a declaratory
ruling on the sanme underlying controversy. A regul ation of the
Comm ssion (COVAR 10.24.01.11) allows "[a]n affected person
uncertain as to how any statute or regulation enforced by the
Comm ssion applies to any person or property"” to file a petition
for declaratory ruling.® The regulation allows, but does not
require, the Commssion to issue such a ruling, subject to judicial
review in accordance with the State Adm nistrative Procedure Act.
CNH s petition is not in the record extract.

In January, 1996 — after the court dismssed appellant's
conplaint —the Comm ssion issued a ruling. It noted, as a basis
for issuing a ruling, that CNH needed to nmake plans for its future

when the current |ease expires, that CNH was consi dering a nunber

3 See also MI. Code State Gov't art., 88 10-301 - 10- 305,
aut hori zing adm nistrative agencies to issue declaratory rulings.
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of alternatives, including exercising its option to purchase the
property, renovating the existing structure, relocating to a new
facility, or transferring ownership of the operation, and that each
of those alternatives would require Conmm ssion approval in sone
form Presumably, these alternatives were stated in CNH s petition
for declaratory ruling.

The question addressed by the Comm ssion was not precisely the
same as that presented to the court, although it was certainly
related. The declaratory judgnment sought in appellant's conplaint
was that the grandfathered bed capacity was appurtenant to the
property rather than the |icense. | ndeed, the injunctive relief
sought was that CNH be enjoined fromtransferring or even seeking
permssion to transfer that bed capacity. In conparison, the
ruling sought by CNH was that it, as the l|icensee, rather than
Loveman, had the authority to seek Comm ssion approval affecting
the beds currently authorized. The Comm ssion found in its favor,
declaring that only the Iicensee, not "the owner of the bricks and
nortar” of the hone, could seek Conm ssion approvals affecting the
facility.

That ruling by the Conm ssion was, of course, not before the
court when it dismssed appellant's conplaint. The fact that CNH s
petition for the ruling was pending was raised by appellant as a
reason for the court to act, and the ruling itself was included by
CNH as an appendix to its brief as support for the proposition that
this is an issue that should be left to the Conm ssion. The

content of the ruling —the actual result reached by the Conm ssion
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—is not inmportant with respect to the issue of whether the court
should have exercised jurisdiction and entered a declaratory
j udgnent . W nention the ruling sinply because the proceeding
bef ore the Comm ssion was nade known to the circuit court and is an
hi storical fact.

M. Code Cts. & Jud. Proc. art., 8§ 3-406 authorizes any person
interested under a witten contract or whose rights, status, or
other legal relations are affected by a statute, regulation, or
contract to have determned by a circuit court any question of
construction or validity arising under the statute, regulation, or
contract and obtain a declaration of rights, status, or other |egal
relations. Section 3-403 grants the circuit courts jurisdiction to
decl are such rights, status, or other legal relations. A contract
may be construed before or after a breach. § 3-407.

The controlling statute is 8 3-409. Wth an exception not
rel evant here, section (a) authorizes a circuit court to grant a
decl aratory judgnent in a civil case if it will serve to termnate
t he uncertainty or controversy giving rise to the proceeding and if
(1) an actual controversy exists between the parties,
(2) antagonistic clains are present which indicate inmnent and
inevitable litigation, or (3) a party asserts a |egal status,
relation, or privilege that is challenged by the adverse party.
Subsections (b) and (c), read together, provide that, although a
party may obtain a declaratory judgnent notwthstanding a
concurrent common-law, equitable, or extraordinary |egal renedy

(subsection (c)), "[i]f a statute provides a special formof renedy



for a specific type of case, that statutory renedy shall be
followed in Ilieu of [a declaratory judgnent proceeding]."
(Subsection (b)).

Section 3-409 enbodies at |east three concepts applicable to
this case. First, in conjunction with 88 3-403 and 3-406,
subsection (a) establishes certain mninumcriteria that nust exist
in order to justify the entry of a declaratory judgnent. Second,
in subsection (b), it carves out one area in which a declaratory
judgnent is not appropriate — where a special statutory renedy
exists for the particular kind of case. Finally, the statute is
cast as an authorization, not a mandate. Section (a) states that
a court "may" grant a declaratory judgnent under the circunstances
noted, not that it nust. The courts have interpreted that as
allow ng a neasure of discretion "to refuse a declaratory judgnent
when it does not serve a useful purpose or term nate controversy."
Staley v. Safe Deposit & Trust Co., 189 M. 447, 456-57 (1947).
The process should not be used to decide "purely theoretical
questions or questions that may never arise." Ham I ton .
McAuliffe, 277 M. 336, 340 (1976).

Each of these principles is involved in this case. W shal
begin with 8 3-409(b), upon which nost of the debate is centered.
Appel lant relies on Ml.-Nat'| Cap. P. & P. v. Wash. Nat'l Arena,
282 Md. 588 (1978), to support her argunent that there is no
special statutory renedy available to resolve this dispute. I n
that case, a provision in a |ease precluded the |essee, who was

obliged by the |lease to pay all property taxes on the property,
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fromcontesting the taxability of the property. |In contravention
of that clause, the |lessee filed an appeal fromthe Supervisor of
Assessnent’'s determnation that the property was taxable, whereupon
the lessor filed an action for declaratory and injunctive relief to
bl ock the |essee from proceeding with the appeal. The | essee
defended on the ground, anong others, that the incontestability
cl ause was against public policy and therefore void. It persuaded
the court to that point of view, |eading to a declaratory judgnment
that the clause was voi d.

On appeal, we held that, because the defense raised by the
| essee could have been resolved in the tax appeal case, it was
i nappropriate for the court to grant a declaratory judgnment. It
was our belief that, in creating the property tax appeal boards and
the Maryland Tax Court, the Legislature had provided a special form
of renmedy for that type of case.

The Court of Appeals had a different view and reversed. It
construed 8 3-409(b) narrowy, holding that "the prohibition
agai nst awardi ng declaratory relief to parties who have alternative
statutory or admnistrative renedies is applicable only where the
alternative nmeans of redress was intended to be exclusive." 1d. at
595. Looking then at the |aw governing the property tax appea
boards and the Maryland Tax Court, the Court held that the clear
legislative intent was to limt their jurisdiction primarily to the
review of assessnent, valuation, and classification of property for
tax purposes. The enforceability of the incontestability clause in

the | ease, the Court declared, was not an issue arising under the
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tax laws but was a matter of contract interpretation. Though
recogni zing that the validity of that clause was relevant to the
| essee's standing to institute an adm nistrative appeal and that
the tax tribunals therefore had incidental or inplied power to
determne that issue insofar as it pertained to the |essee's
standi ng, the Court nonethel ess concluded, at 598-99:

"But the fact that an agency may be enpowered

to decide a | egal question that is enconpassed

by its incidental jurisdiction does not,

absent a contrary indication from the

Legi sl ature, necessarily deprive the courts of

all authority to adjudicate a point of |aw

t hey coul d otherwi se decide. And certainly no

one would doubt the power of the courts of

gener al jurisdiction in this state to

construe, interpret and enforce provisions of

contracts, | eases, and ot her witten

instrunments.”

Appel l ant views her case as falling precisely within this
principle. She is not concerned, she says, with any provision of
the Heal t h-General article concerning who may apply to HRPC for CON
approval ; even if CNHis fully authorized by that law to seek HRPC
approval for a change in bed status, she wants a determ nation that
it is precluded from doing so by the |ease. That, she urges
invol ves an interpretation of the | ease, which may be the subject
of a declaratory judgnent.

We see a significant distinction between Wash. Nat'l Arena and
this case. The jurisdiction vested in the tax tribunals was
principally an adjudicatory, not a quasi-legislative policy-setting
one. It was essentially to determne whether the taxing

authorities had properly classified, valued, or assessed the



property for tax purposes. Whet her by contract a |essee can
validly waive its right to contest a determ nation that the | eased
property is taxable is not central to the tribunals' carrying out
of their limted adjudicatory function. As the Court pointed out,
there was no clear legislative intent to vest jurisdiction over
that kind of question exclusively in the tax tribunals; a
declaratory judgnment by a court on that issue would in no way
i npede those tribunals fromcarrying out their assigned function.

That is not the case here. HRPC is nore than an adjudi catory
body. It is a policy-setting and policy-inplenenting one. It is
charged by Health General art., 8 19-114 wth devel oping and
periodically updating a State Health Plan that nust include (1) a
description of the conponents that should conprise the health care
system (2) the goals and policies for Maryland's health care
system (3) identification of unnet needs, excess services, mnimm
access criteria, and services to be regionalized, (4) an assessnent
of the financial resources required and available for the health
care system (5) the nethodol ogi es, standards, and criteria for CON
review, and (6) priority for conversion of acute capacity to
alternative uses where appropriate.

The CON requirenment is the predom nant device chosen by the
Legislature for inplenmenting the State Health Plan and for assuring
that scarce resources are allocated rationally and efficiently in
accordance with the Plan. HRPC is required by 8§ 19-114(e) to
devel op standards and policies relating to the CON program that

address the availability, accessibility, cost, and quality of

- 13 -



health care and to review those standards periodically to reflect
new devel opnents in health planning, delivery, and technol ogy.
Through 88 10-301 - 10-305 of the State Governnment article and
through its tacit acceptance of COVAR 10.24.01.11, the Legislature
has all owed the Comm ssion to determne issues such as this both by
i ssuing declaratory rulings and through deciding contested cases in
whi ch those issues are raised.

In this setting, subject, of course, to judicial review the
determ nation of who is authorized to seek Comm ssion approval for
any change in the status quo, including the transfer of bed
capacity to another location, is central to the carrying out of
HRPC s statutorily assigned mssion. Various |egal arrangenents —
| eases, |ease-backs, options, rights of refusal, and a host of
ot her devices —can be used to structure a relationship between
parties. |If the agreenents used to establish those arrangenents
are allowed to escape Comm ssion oversight, through the preenptive
device of a declaratory judgnent, based on the particul ar | anguage
the parties have chosen to use, there will be a serious erosion in
the Commssion's ability to carry out its |egislative mandate. W
believe, therefore, that the statutory and regulatory authority of
HRPC to decide that issue —through a declaratory ruling or a
decision in a contested case —does represent a special form of
remedy for this specific kind of case and that, accordingly, it
woul d have been inappropriate for the court to render a declaratory
j udgnent as requested by appell ant.

Even if that were not the case, and notw thstandi ng that the
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Comm ssion found a basis for issuing a declaratory ruling, the
court could also have declined to issue a declaratory judgnent on
the ground that it would not necessarily have termnated the
controversy or avoided other inevitable litigation. CNH had not
actually taken any steps to nove its location or to seek HRPC
approval to do so. The parties were still in negotiations
regarding a renewal of the |ease which, at the tinme the action was
filed, had three nore years to run. At best, a decision on this
matter at that stage would nerely strengthen the negotiating
position of one side or the other but would not serve to term nate
an existing controversy.

A decl aratory judgnment that CNH had the authority to seek a
relocation of the bed capacity would not preclude Lovenman from
contesting any such request before HRPC or from seeking judicia
revi ew of an unfavorabl e decision by the Conm ssion. Nor would a
contrary judgnment necessarily preclude HRPC, which was not a party
to this action, fromlater ruling that such a clause was agai nst
public policy. In either event, further litigation would be
i nevi tabl e.

For these reasons, we find no error in the court's dism ssal

of appellant's conpl aint.

JUDGVENT AFFI RMED
APPELLANT TO PAY THE COSTS.



