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Boyd Cal eb Low, the appellant, was convicted by a jury in the
Circuit Court for Montgonery County of second degree rape, second
degree sexual offense, and child abuse. On appeal, he raises five
questions, which we have reordered and reworded:

1. Did the trial court err in finding that
the State’'s expert was a treating
physician who was permtted to relate
hear say?

2. Did the trial court err in denying a
mstrial after the court itself referred
to what “the defendant” did instead of
what “the perpetrator” did?

3. Did the trial court err in excluding from
evi dence the fact that the Departnent of
Social Services had determned that a
previous conplaint by the victim was
unf ounded?

4. Did the trial court err in admtting the
appellant’ s statenent that he had ki ssed
the victinP

5. Did the trial court err in permtting the

prosecutor to suggest that the child

victim*“pretend like it is just you and

me in the roont?
Because we reverse the decision of the trial court based on the
first issue presented on appeal, we need not reach the nerits of
the remai ning four issues.

Backgr ound
The appellant is the brother-in-law of Janine Knott. When

Jani ne was el even years old, her father died. The appellant and
his wife then noved in wth Janine’s famly, and the appellant

undertook Janine’s care and supervision during those times when her

not her was away from the hone.



At trial, Janine testified that the appellant took her to his
bedroom and to a shed in the yard at tines when no other adults
were home. Wth great reticence, Janine testified that appellant
touched her in a “private part” in the “front” and in the “back,”
and that he “stuck sonething into ne,” which hurt. She nmade an in-
court identification of the appellant. On cross-exan nati on,
Janine admtted telling several lies, including one that got the
appellant into trouble with her nother.

On 30 April 1996, Janine was examned by Dr. Narita
Est anpador-U ep, a pediatrician and child abuse expert. Janine was
then twel ve years old. The doctor testified that Janine’s vagi na
and anus both showed evidence of trauma and penetration by a
foreign object. In relating what Janine had told her, the doctor
did not refer to the appellant by name or by the designation
“defendant.” She further testified that Janine told her that she
was hurt when “the perpetrator” put his penis in her vagina and in
her “butt” nore than ten times. W shall reserve for that portion
of our opinion dealing with issue one further facts related to the
testimony of Dr. Estanpador-U ep.

The appel | ant deni ed abusi ng Janine and attri buted her dislike
of him to his attenpts to fulfill her father’'s role as
di sci plinarian. On cross-exam nation, Janine admtted that this
made her angry.

Following a four day trial the appellant was convicted of the
af orenenti oned of fenses and subsequently sentenced to consecutive
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terms of incarceration totaling 55 years, with all but sixteen
years suspended, to be followed by a term of probation. Thi s
tinmely appeal was then noted.
The Legal Foundati on
The appellant first conplains that the trial court erred in
ruling that Dr. Estanpador-U ep was a treating physician and, ergo,
it erred in admtting various portions of her testinony at trial.
In addressing that issue, we seek guidance from Maryl and Rul e 5-
803, entitled “Hearsay Exceptions: Unavailability of Decl arant Not
Required.” Subsection (b)(4) of that rule specifically provides
that the follow ng statements are adm ssible at trial regardl ess of
avai lability of the declarant:
Statenents for Pur poses  of Medi ca
Di agnosis or Treatnent. —Statenents made for
purposes of nedical treatnent or nedical
di agnosis in contenplation of treatnent and
descri bi ng nmedical history, or past or present
synptons, pain, or sensation, or the inception
or general character of the cause or external
sour ces t her eof i nsof ar as reasonabl y
pertinent to treatnment or diagnosis in
contenpl ati on of treatnent.
A decade ago this Court had occasion to consider the rational e

behind the rule in Cassidy v. State, 74 Ml. App. 1 (1988).! 1In

The di ssent acknow edges our decision in Cassidy but states
t hat because Cassidy is so factually distinguishable fromthe
i nstant case, the substantive analysis undertaken in it is not
directly applicable to the case at bar. W do not take issue
with the proposition that the facts in Cassidy differ fromthose
now before us. As the dissent correctly explains, the child
victimin Cassidy, who was two years old, did not testify.

(continued. . .)



that case, Cassidy was convicted by a jury of child abuse and
assault stemm ng fromall eged acts of physical abuse commtted upon
t he two-year-old daughter of Cassidy’'s live-in girlfriend. Central
to that case was whether Cassidy was, in fact, the perpetrator of
the acts. Three days after the occurrence of the abusive conduct
that forned the basis for the charges agai nst Cassidy, the victim
was brought to Prince George’s County General Hospital, where she
was exam ned by Dr. Pullnman, a representative of Child Protective
Servi ces. During the course of the examnation, Dr. Pullmn

noticed several signs of physical abuse, as well as potentia

Y(...continued)

Furthernore, the doctor in that case, who testified at trial,
stated that when the victimwas asked “Who did this?” she replied
“Daddy [Cassidy] did this.” The victimin the case now before us
did testify and at no tinme did Dr. Estanpador-U ep testify that
Janine affirmatively identified the appellant as the perpetrator.

Prelimnarily, we find it noteworthy that, although Janine
did testify, her testinony was vague and gave virtually no
factual details. Nunerous recesses were taken between repeated
attenpts to elicit an answer to the question “Wat bad thing did
[the appellant] do to you?” Finally, after being granted
perm ssion to lead the witness, the State was able to obtain from
Janine only the testinony that she had been touched on her
“privates” in the “front” and in the “back.” Janine was still
unabl e to provide a clear picture of what had all egedly occurred.
Therefore, although technically testifying, unlike the victimin
Cassidy, the victimin the case at bar -- because she provided so
little valuable information -- nost assuredly shed little |ight
on the events of the abuse.

We cannot concl ude as does the dissent that because the two
cases are factually dissimlar that the | egal analysis undertaken
in Cassidy is inapplicable to the case before us. The detailed
anal ysis of a treating versus exam ni ng physici an undertaken by
Judge Moyl an in Cassidy is binding precedent on us that is in no
way eroded due to the factual dissimlarities between the two
cases.



sexual nolestation. Wen asked on several occasions, “Wwo did this
to you,” the victimsinply replied, “Daddy.”2 74 Ml. App. at 5-6.
The State offered as one of several theories of admssibility
that the victimnmade the declarations to a physician consulted for
t he purpose of treatnment. 74 Ml. App. at 25. I n exploring that
contention, we explained the traditionally recognized rationale
behind admtting such statements, notw thstanding their presunptive
untrustworthi ness as hearsay:
Wether dealing with existing bodily
feelings, past synptons, or nedical history as
to the <cause or source of the bodily
condition, the guarantee of trustworthiness
was precisely the sane. Spontaneity was no
| onger the guarantee. The guarantee, rather,
was that no one would wllingly risk nedical
injury frominproper treatnment by w thhol di ng
necessary data or furnishing false data to the
physi cian who would determ ne the course of
treatnment on the basis of that data
74 Md. App. at 26; see also Candella v. Subsequent Injury Fund, 277
Md. 120, 124 (1976) (testinony by a treating physician as to the
medi cal history of a patient “is admtted under an exception to the
hearsay rule, the underlying rationale being that the patient’s
statenents to his doctor are apt to be sincere when nade with an
awareness that the quality and success of treatnment may |argely

depend on the accuracy of the information provided the physician”);

2Al though it appears that the appellant in Cassidy was not
the child s biological father, the evidence indicated that the
victimnevertheless referred to himas “Daddy.” Thus, there was
no dispute as to whomthe victimwas referring when answering
guestions posed by the doctor.



Parker v. State, 189 M. 244, 249 (1947) (“It may be seen that,
when attended by a physician for the purpose of treatnent, there is
a strong i nducenent for the patient to speak truly of his pains and
sufferings....”).

That exception to the hearsay rule does not apply, however,
when the physician is acting in a capacity other than as a treating
physician. In the case of an exam ni ng physician, for exanple, the
guarantee of trustworthiness that acconpanies the testinony of a
treating physician is no longer present. As the Court of Appeals
expl ai ned in Candella, supra, at 124:

In Maryl and, however, we have not
extended this principle [of allowng an
attending physician to testify as to the
medi cal history as related by the patient] to
include the case in which the patient’s
history has been related to a nontreating
physi ci an, Rossello v. Friedel, 243 M. 234,
241-42, 220 A 2d 537 (1966); WIlhelmv. State
Traffic Comm supra, 230 M. at 97; see
Wl finger v. Frey, 223 M. 184, 190-91, 162
A. 2d 745 (1960); Parker v. State, 189 M. 24,
248- 50, 55 A 2d 784 (1947); in these
i nst ances, t he t rustwort hi ness whi ch
characterizes the declaration is no |onger
assured, since the patient is aware that the
statenents are being received primarily to
enabl e the physician to prepare testinony on
his behalf rather than for purposes of
di agnosi s and treatnent.

Thus, while statenents nade to an exam ning physician may be
admtted at trial, they nay be so admtted only for the limted
pur pose of showing the expert’s reasons for his or her opinion

The hearsay statenents may not, however, be admtted as substantive



evi dence. Cassidy, 74 MI. App. at 28-29 (citing Beahmyv. Shortall,
279 M. 321, 327 (1977)).

Wth the foregoing law as our predicate, we continued in
Cassidy to determne whether the victims assertions to Dr. Pull man
that, in effect, “Daddy did this,” were made to a treating
physi ci an and adm ssible at trial despite the fact that they were
undi sputably hearsay, or whether they were nmade only to an
exam ni ng physician and, accordingly, inadm ssible hearsay. For
numer ous reasons, we held in Cassidy that the victinms statenents
to the physician did not qualify as statenents mnade in
contenpl ation of nedical treatnent because Dr. Pullman was not a
treating physician.® The critical reason espoused by our Court was
because it could not be shown fromthe record that the victimin
Cassidy “ha[d] a strong notive to speak truthfully and accurately
because the treatnent or diagnosis [woul d] depend in part upon the
i nformati on conveyed.” 74 Md. App. at 29. To the contrary, the
evidence indicated that the two-year-old victim in that case
possessed no understanding as to why Dr. Pull man was questi oning
her. W further explained:

The doctrinal predicate —the underlying
reassurance of trustworthiness — upon which

this entire exception to the Hearsay Rule
rests was, therefore, entirely lacking in this

3In Cassidy, this Court listed various reasons why the
statenents shoul d have been excluded at trial. Because only sone
of those reasons are directly applicable to the case before us,
we need not and do not reiterate the entire opinion.
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case. The two-year-old declarant did not

understand the nature or purpose of her

interview with Dr. Pullnman. She was not

mature enough to appreciate the critical

cause- and-effect connections between accurate

information, correct nedical diagnosis, and

ef fi caci ous nedical treatnent. She was not

advanced enough to possess the concerned

physical self-interest which is at the very

core of this particular evidentiary theory.
74 Md. App. at 30.% The bottom line in Cassidy was that the
assertions by the two-year-old child to the physician were
i nadm ssi bl e hear say.

The Factual Foundati on
Turning to the instant case, the underlying facts that neither

the parties nor this Court disputes are as follows: Dr .
Est anpador-U ep, a pediatrician and child abuse expert, was
enpl oyed by the Montgonery County Departnent of Health and Human
Services (“DHHS’); then twelve-year-old Janine was referred to Dr.
Estanpador-U ep by a social worker for a conplete nedical
eval uation; during the course of her exam nation of Janine, Dr.

Est anpador-U ep perfornmed a conprehensive review of the child,

i ncludi ng eyes, ears, nose, throat, skin, cardiovascul ar, mnuscul ar,

“We further pointed out that the assertion “Daddy did this”
was in no way germane or necessary to the nedical treatnment of
the child. W readily acknow edged that Dr. Pull man obvi ously
may have had a “social obligation” to the victimto see to it
that she be extracted fromany potentially abusive situation.
Nevert hel ess, we recognized that the social concern is not the
sanme as a nedical concern for the purposes of the exception to
the hearsay rule. 74 Ml. App. at 36-37.



skel etal, central nervous system social adjustnent, and sl eeping
di sturbances, as well as ordering |laboratory tests; during the
course of that exam nation, Dr. Estanpador-U ep noted evidence of
sexual trauma to Janine; subsequent to the examnation, Dr.
Estanpador-Uep was of the opinion that no further nedical
treatnent of Jani ne was necessary; and, Dr. Estanpador-U ep never
saw Jani ne agai n.

The State and trial court alike viewed those facts in their
totality as a sufficient definition of a “treating physician”
within Rule 5-803(b)(1). Because Dr. Estanpador-U ep was at best
an exam ni ng physician, we cannot agr ee.

Reconciling the Legal Foundation with the Factual Foundation

In finding that Dr. Estanpador-U ep was a treating as well as
an exam ning physician for the purpose of Rule 5-803(b)(4), the
trial court considered the plethora of testinony elicited on the
i ssue and ultimtely held:

Based on the testinony that | have heard,
it is clear, nunber one, that Dr. Estanpador-
U ep is an exam ni ng physici an.

| cannot conclude that she is only an
exam ni ng physician who cane into this case
solely for the purpose of rendering an opinion
as an expert with respect to child abuse or
sexual abuse.

The exam nation here was not only for
t hat purpose, regardl ess of how Jani ne cane to

her, but was also for the purpose of possible
treat ment.



Her exam went further than just an exam

of the genital or rectal or anal area. She

exam ned the patient in her entirety for

possi bl e treatnent.

And | cannot but conclude that based on

the testinony | have heard in this case that

Dr. Estanpador-Uep was an examning and a

treati ng physician.

None of the reasons given by the trial court as to why Dr.
Est anpador-U ep was a treating physician is availing. W explain.
First, the doctor’s standard operating procedure of taking an
oral history fromthe patient’s parent, neeting with the patient,
and asking the child patient if he or she knew why he or she was
there does not in and of itself qualify her as a treating
physician. Dr. Estanpador-Uep testified that after follow ng the
previ ous procedures she then “mght say nom or dad is concerned
about your health because of sone unhappy experience that m ght
have happened to you.” There was, however, no evidence adduced at
trial that Janine was in fact asked if she knew why she was there,
or, even if asked, what Janine’s reply m ght have been. |n other
words, Dr. Estanpador-U ep’ s usual operating procedure, even if
enployed in relation to Janine, did not give the inpression of a
doctor who woul d necessarily treat Janine on future occasions. In
fact, when asked by defense counsel what her purpose was in
conducting the exam nation of Janine, Dr. Estanpador-Uep replied

only “[f]or conplete nedical evaluation.” No nention was nade by

the doctor of potential treatnent.
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Second, Dr. Estanpador-Uep also testified that had the
exam nation of Janine suggested the need for further nedical
treatment she woul d then have asked Janine’'s nother if she w shed
Dr. Estanpador-Uep to perform that treatnent or preferred that
Jani ne’s private physician continue such treatnent. The doctor
al so expl ai ned that had Janine’s nother wanted her to provide the
treatment she could have and would have provided it. For two
reasons, however, this fact does not qualify the doctor as a
treati ng physician under the applicable rule.

Prelimnarily, this Court is not entirely convinced by the
record that Dr. Estanpador-Uep “could have” provided such
continuing treatnent to Jani ne even had her nother so desired. In
the Shady Grove Adventist Hospital Report prepared as a result of
t he exam nation of Janine, the follow ng | anguage appears on a page
entitled “Follow Up Instructions - Sexual Abuse and Assault”:

You can continue care at one of these agencies:

1. Your personal physician

2. STD dinic, Mntgonery County Health
Departnent, Silver Spring, 217-1760

3. Comunity Cinics

4. Community Health Centers
5. Pl anned Parent hood
6.

O her

Check marks were placed next to itens nunber one (your persona
physi ci an) and three (community clinics) as potential options for
Janine. Not only was there no suggestion that Janine could receive

11



followup treatnment from Dr. Estanpador-Uep at DHHS, but,
according to the form that was not even an option for Janine’s
not her to pursue. And, with the obvious inclusion of a catchal
category of “other” with the capability of specifying another nobde
of treatnment on a blank |ine, we have troubl e understanding why Dr.
Est anpador-U ep’s nane was not inserted as an option under nunber
six if she could have subsequently treated Jani ne.

Nevert hel ess, even assumng for the sake of argunent that Dr.
Est anpador-U ep could have provided Janine wth subsequent
treatnment, the subjective beliefs of the doctor as to what she
could and would do are immaterial to the issue. The heart of the
issue returns to the guarantee of trustworthiness enphasized in
Cassidy, and, in order to maintain that trustworthiness, Janine
nmust have contenpl ated the possibility of further treatnment by the
doctor. The fact that Dr. Estanpador-U ep thought she could give
Janine followup treatnent does not nean that Jani ne knew she coul d
recei ve such followup treatnent fromthe doctor, absent evidence
that Dr. Estanpador-U ep comunicated those intentions to Jani ne or
Janine’s nother. And in the case at bar we have no such evidence
before us. Additionally, even if Dr. Estanpador-U ep had rendered
treatnent, her doing so would have been incidental and secondary to
her primary role as a forensic exam ner.

Third, in determning that Dr. Estanpador-U ep was a treating

as well as an exam ning physician, the trial court relied on the
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fact that Janine was given a conplete physical examnation in areas
ot her than those affected by the all eged sexual abuse. W cannot
reach the conclusion, as did the trial court, that because Janine
was exam ned in areas of her body other than those pertaining to
potential sexual abuse she necessarily realized that the doctor
could perform further treatnent of her. The conclusion that we
instead draw is that a child of twelve years,® who has never before
been seen by a doctor (and wll never again be seen by this
doctor), who is poked at and prodded in virtually every area of her
body, and who is asked a nultitude of questions, sone quite
sensitive in nature, is nost likely, at the very Ileast, an
extrenmely intimdated little girl, who has little grasp of why she
was sent to this strange doctor in a strange setting. |f anything,
Janine had a right to be downright suspicious as to why the doctor
was exam ning her in body areas other than those stenm ng fromthe
conpl ained of incident, and that, in our opinion, wuld have
pronoted Janine’'s distrust of and perhaps dishonesty with the
doctor much nore than it would have facilitated a rel ati onship of
trust. As we pointed out in In re Rachel T., 77 M. App. 20, 34

(1988), the declarant’s subjective purpose in nmaking any statenents

SAl t hough Janine was significantly older than the child
victimin Cassidy, given the facts in this case we do not believe
that a twelve-year-old child any nore than a two-year-old child
woul d have assuned that Dr. Estanpador-U ep was exam ning her for
t he purpose of subsequent treatnment. The age discrepancy in the
two cases presents no neani ngful distinction for purposes of our
anal ysi s.
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to a physician is of vital inportance in determ ning whether to
admt those statenments as substantive evi dence even though hearsay.
And, given the facts before us, we find no evidence that Janine’'s
subj ective intent when being examned and interviewed by Dr.
Est anpador-U ep was to comruni cate potential ailnents or abuse in
hopes of further treatnent.

In sum given the specific facts in this case, we can reach no
ot her concl usi on except that Dr. Estanpador-U ep saw Janine for the
sol e purpose of exam ning and detecting child abuse. W do not
doubt that, under a different set of circunstances, Dr. Estanpador -
Uep could have provided Janine with additional treatnment if
necessary. Nevertheless, Dr. Estanpador-U ep was, in essence, a
part of the prosecution team At no tine did she render treatnent
to Janine, and the doctor’s subjective observation that she m ght
have rendered treatnent had treatnent been necessary should not
control the determnation of her role for purposes of the adm ssion
of hearsay evidence. Put in general terns, the nere ability to
render treatnment does not automatically give rise to the inference
that one is categorically a “treating physician” as Rule 5-
803(b)(4) contenplates the term Something nore is needed than the
nmere possibility that further treatnent could be rendered. If that
were not the case, then any DHHS doctor who exam nes a child would
qualify as a treating physician within 5-803(b)(4). O, taken to

its utnost extrene, any doctor who exam nes an individual could
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arguably “treat” that individual if necessity called for it.
Wul d, then, every doctor who examnes a person qualify as a
“treating physician?” Certainly not, or the rule wuld be rendered
utterly meaningl ess.

Furthernore, there is no question that the appellant was
prejudiced by Dr. Estanpador-U ep’s testinony in the case at bar
Granted, Janine did testify at trial, but only as a very rel uctant
W t ness whose testinony was at best vague and disjointed and at
wor st incoherent. Therefore, it cannot be said by any stretch of
the inmagi nation that the doctor’s testinmony was nerely a recitation
or reinforcenent of what Janine herself had already testified.

Because we are not willing to extend Rul e 5-803(b)(4) beyond
what we believe to be the intent of that rule, we shall reverse the
judgnent of the trial court.

JUDGQVENTS REVERSED, OOSTS TO BE
PAI D BY MONTGOVERY COUNTY. ©

Due to our resolution of the first issue presented in this
appeal, we need not discuss the nerits of the remaining four
i ssues. For guidance to the trial court, and to prevent any
possibility that the issues will resurface before this Court in
the future, we acknow edge that having consi dered those issues we
find no error in the actions of the trial court.
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| respectfully dissent fromthe majority’s holding that the
trial judge erred in allowing Dr. Estanpador-Uep to testify as a
treati ng physician.

In discussing this issue, ny focus is upon Rule 5-803(b)(4),
whi ch provi des:

Statenents for Purposes of Medical D agnhosis
or Treatnent - Statenents nade for purposes of
medi cal treatnment or nedical diagnosis in
contenplation of treatnment and describing
medi cal history, or past or present synptons,
pain, or sensation, or the inception or
general character of the cause or external
sour ces t her eof i nsof ar as reasonabl y
pertinent to treatnment or diagnosis in
contenpl ati on of treatnent.

At trial, appellant challenged the status of Dr. Estanpador-
Uep, claimng that she was nerely an exam ning physician, who
could not relate Janine's statenents as substantive evidence. Rule
5-803(b)(4), Cassidy v. State, 74 Md. App. 1, cert. denied, 312 M.
602 (1988).7 After hearing evidence and argunent on this issue,
the trial court determned that the doctor was both a treating and
an exam ni ng physician. Appellant challenges that ruling as error.

For several reasons, | agree with the trial court's concl usion.

" Not at issue in this case is the statute regardi ng out - of -
court statenments made by child abuse victins under the age of
twel ve years. M. Code Ann., Article 27, 8 775 makes the hearsay
testinony of "a |licensed physician"” adm ssi bl e whether or not the
child testifies, if the statenent possesses particularized
guarantees of trustworthiness and i s not adm ssi bl e under any
ot her hearsay exception. Before admtting such a statenent, the
trial court nmust nake certain findings on the record, and the
State nust have provided the defendant with certain notices
within a specified tine.



Initially, | note that the facts of this case differ
significantly fromthose in Cassidy. In Cassidy, the distinction
bet ween an exam ni ng physician and a treating physician mattered
because the child victim did not testify. The testinony that
identified Cassidy as the perpetrator consisted of the doctor
asking the child, "Wo did this?" and the child replying, to the
doctor, "Daddy [Cassidy] did this." Two inportant differences
exist in the instant case: The child victim testified and
identified appellant as the perpetrator, and the doctor did not
relate any statenent by Janine that identified anyone. To the
contrary, she testified that Janine did not tell her the nane of
t he person who raped her. Wen asked, specifically, "D d you know
who it was?" she answered no.

Because of these differences, the anal ysis of exam ning versus
treating physician undertaken in Cassidy, and also In re Rachel T.,
77 Md. App. 20 (1988), is not directly applicable. At the tine
that the voir dire was conducted, however, the doctor had not yet
testified, and the possibility that she would testify as to hearsay
had not been elimnated entirely. Therefore, | will exam ne other
reasons why the trial court's decision was correct.

On voir dire, Dr. Estanpador-Uep testified that she was
enpl oyed by the Montgonery County Departnent of Health and Human
Services. A social worker referred Janine to Dr. Estanpador-U ep

for a conplete nedical evaluation. The doctor's standard procedure



was to take an oral history froma patient's nother, then to neet
with the patient. Her usual introduction was to ask if the child
knew why he or she was there, and "then I mght say nomor dad is
concerned about your health because of sone unhappy experience that
m ght have happened to you." She had no reason to think she had
done ot herwi se wth Janine.

Dr. Estanpador-Uep perforned a review of human systens,
including eyes, ears, nose, throat, skin, cardiovascular,
respiratory, gastroi ntestinal, geni tal urinary, endocri ne,
muscul ar, skeletal, central nervous system social adjustnent, drug
use, sleeping arrangenents, and sl eeping disturbances. She ordered
| aboratory tests. Nothing in the results of these exam nations
suggested the need for nedical treatnent. If the results had
i ndi cated such a need, the doctor would have inquired whether
Janine's nother wanted her to provide treatnent or whether she
wi shed to return to a private physician for treatnent. Had
Janine's nother wanted treatnent, Dr. Estanpador-Uep could and
woul d have provided it.

Thus, it is abundantly clear that the victinms statenents

were, at the very least, "made for purposes of . . . nedica
di agnosis in contenplation of treatnent and describing . . . pain,
or sensation . . . as reasonably pertinent to treatnent or
diagnosis in contenplation of treatnent." (Enphasis added)




At voir dire exam nation, outside of the presence of the jury,
the foll om ng exchange occurred:

Q Okay. D d there cone a point in the exam
when you ordered |lab work to be done on
Jani ne?

Yes. | did.
Q And what was the purpose of that |ab work?

A Dependi ng on the history of the child as
far --

MR. BLUVMBERG  Obj ection, objection.

THE COURT: Overruled. | think is it
germane to the issue of whether or not -- it
is germane to the issue that we are trying to
determ ne here.

BY Ms. DWYER
Q You may answer. \What was the purpose in
ordering | ab work?

A Dependi ng on the history the child gives
me and what the physical findings | would
have, | would have to do cultures from
anal or vaginal cavities and | have to do
that for sexually transmtted di sease and
that is why the history of the physica
examnation is critical as far as --

THE COURT: VWhat happens if your lab work
indicates that all is not normal? That is not
necessarily a nedical termbut | have a reason
for phrasing it that way, Wat happens if --

if all is not well? Wat do you do?
THE W TNESS: If all is not well then we go
ahead and get the child -- go ahead and get

the child or I mght ask nother if the child
has her own private physician and she wants
the child to be treated by her own private
physi ci an.

And | sonetinmes call the private
physician and they mght ask nme to go ahead
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and treat and then they would follow this
child up.

BY M5. DWER
Q Ckay. Have you done that before?

A | have you done that before, yes.
Q Okay. Wiat is followup treatnent?
A

Followup treatnent is if the child has
an infection | would give the nedication
and then after the nedication has been
conpleted the child is re-cultured just
to be very sure the infection is
absol utely treated.

THE COURT: What did you do in this case?

THE W TNESS: In this case |I did -- we did
hepatitis, sexually transmtted infection |ike
serology for syphilis; we did cultures for
gonorr hea.

THE COURT: Those are the lab tests you are
tal ki ng about.

THE W TNESS: Yes.

THE COURT: Was there any -- were there any
abnormal findings?

THE W TNESS: None.

BY Ms. DWYER

Q Dr. Estanpador, do you ever have occasi on
to make counseling referral s?
A Yes. | always do recommend nental health

counseling for a child, sonetines for the
parents or sonetines just for the nother

Q Ckay. did you do that in this case?
A Yes.

THE COURT: You recommended follow up
counseling? 1|s that what you said?

THE W TNESS: R ght.



BY M5. DWYER:

Q Dr . Est anpador, is your fol | ow up
treatnent limted to sexually transmtted
di seases or diseases of a vaginal or anal

area?

A No. | have conplaints of healing,
probl em eyes, ears, nose or throat or
skin. Difficulties -- some concerns

about hygi ene or sonme concerns that the
not her woul d want to tal k about regarding
behavior of the child in school or at
hone.
MR. BLUVMBERG  (bj ecti on.

THE WTNESS: | do --

THE COURT: Did you ever see her again?

THE WTNESS: No. | did not see Jani ne again.

BY M5. DWYER
Q Can you finish the answer?

MR.  BLUMBERG bj ect i on. She is talking
about in general, not in regard to this case.

M5. DWER But that is not -- that is not the

standard. It is not whether in this case --
THE COURT: | under st and.

M5. DWER. -- she is a treating physician or
an exam ning physician. It nmeans the -- the

standard is is she sonebody called in to just
take a look at this child s vaginal area --

THE COURT: | think evidence of habit, routine
practice, is admssible under the rules of
evi dence.

BY Ms. DWYER

Q Doct or, I asked you is followup
t r eat nent l[imted to any sexually
transmtted diseases, vaginal or anal
pr obl ens?

A No.



Q Wul d you?

A Yes.

Q And have you?

A | have.

THE COURT: If the child did not have a
famly physician, would you see the child
agai n?

THE W TNESS: Yes. | woul d. If nother is
willing to cone and see ne.

THE COURT: So it -- would it be possible
t hat you woul d have ongoing treatnment with the
chil d?

THE W TNESS: Yes.

THE COURT: For nmore than one or two
Visits?

THE W TNESS: Ri ght .
Relying on this testinony, the trial court found that Dr.
Est anpador-U ep was a treating physician as well as an exam ni ng
one:
| cannot conclude that she is only an
exam ni ng physician who cane into this case
solely for the purpose of rendering an opinion
as an expert with respect to child abuse or
sexual abuse.
The exam nation here was not only for
t hat purpose, regardl ess of how Jani ne cane to
her, but was also for the purpose of possible
treat ment.
(Emphasi s added.)
This is in accordance wth the | anguage of Rule 5-803(b)(4),
whi ch provides that statenments made for the purpose of nedica
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treatment or nedical diagnosis in contenplation of treatnent are

not excluded by the hearsay rule. (Enphasis added.)

Returning to Cassidy, there we noted that the rationale for
this hearsay exception is that a patient would not wllingly risk
medi cal injury frominproper treatnment by w thholding or falsifying
data to the physician who would provide treatnent. The patient's
"subj ective purpose in making the statenent to the physician is
therefore vitally inportant in determ ning whether the exception
should apply.” In re Rachel T., 77 Ml. App. at 34. In describing
the victims history, Dr. Estanpador-U ep declared

As far as conplaints she said that she did
have pain in her vagina area for one whol e day
after the allegations — after supposedly
abuse.

In the | andmark case of Beahmv. Shortall, 279 M. 321 (1977),
the late Judge Charles E. Oth, Jr., speaking for the Court of
Appeal s, st at ed:

We have made a distinction between a treating physician

and a nontreating physician. Qur latest word on the

matter appears in Candella v. Subsequent |Injury Fund, 277

Md. 120, 353 A 2d 263 (1976), in which we sumrarized the

| aw.

W have applied in this State the
universally recognized principle that an
attending physician may testify as to the
medi cal history related to himby his patient,
and nmay al so state his concl usions reached on
the strength of that history . . .. Such
testinony is admtted under an exception to

the hearsay rule, the underlying rationale
being that the patient’s statenments to his
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doctor are apt to be sincere when made with an
awar eness that the quality and success of the
treatnent may |argely depend on the accuracy
of the information provided the physician.

In Maryl and, however, we have not
extended this principle to include the case in
which the patient’s history has been rel ated
to a nontreating physician, . . .; in these
i nst ances, t he t rustwort hi ness whi ch
characterizes the declaration is no |onger
assured, since the patient is aware that the
statenents are being received primarily to
enabl e the physician to prepare testinony on
his behalf rather than for purposes of
di agnosis and treatnent. 277 Ml. at 123-124,
353 A 2d at 265 (footnotes omtted).

Beahm at 323-324

Can there be doubt that the conplaints of pain by the 11-year-
old victimwere anything but sincere?

As with proof of intent or notive, subjective purpose cannot
be directly and objectively proven and is often proved from conduct
or extrinsic acts. C. Johnson v. State, 332 Mi. 456, 471 (1993).
Janine did not testify about her subjective purpose in talking with
Dr. Estanpador-U ep. Because she had made a report of sexua
abuse, appellant assunmes that Janine necessarily perceived the
doctor only as an exam ning physician. It is clear from the
doctor's testinony, however, that Janine was conscious throughout
t he exam nation and, therefore, can be presuned to have known that
she was being examined in areas of her body unrelated to sexua
activity, for exanpl e, her eyes, ears, nose, t hr oat
cardi ovascul ar, and respiratory systens. An equally permssible

inference fromthis evidence is that Jani ne perceived the doctor to
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be capabl e of diagnosing and treating nedical
not they were related to sexual abuse.

After a lively discussion with the pros
counsel, the trial judge carefully reviewed

rendered a thoughtful decision:

pr obl ens whet her or

ecutor and defense

t he evidence and

THE COURT: Ckay. The evidence or the

testinony and the evidence in t
indicates fromDr. Uep —indicates

his case
t hat she

is enployed by the Departnent of Health and

Human Services as a pediatrician and
and treats, to use her words, vi
sexual abuse.

She saw Janine K[] on April 30th
Grove Hospital and she exam ned her.

exam nes
ctinms of

at shady
Jani ne

had been referred by a social worker for

conpl ete eval uati on.
The doctor testified that it

is her

routine practice to talk to the patient, get

the history from either the nother
other adult caretaker and then she
the child with respect to the child's

or sone
talks to
hi story.

She i ntroduced herself to Jani ne, asked

her why she knew she was at the hosp
took a past nedical history which

tal. She
i ncl uded

i ssues such as whether there was past injury

or illness of any kind.

She exam ned and inquired about areas

such as whether or not the pat
experienced nenstrual cycle or not;
she had vaginitis, allergies; whethe
currently on nedicati on.

ient had
whet her
r she was

She verified the inmunization status of
Janine and at the nonment | am just reading
from ny notes and | do not profess to have

taken down every single thing that

she had

taken down of Janine with respect to her

medi cal history.
But it 1is certainly here in

State’s

Exhibit No. 8. She also did a revi ew of human

systens as she rephrased it, a r
systens which included eyes, ear
cardi ovascul ar, respiratory history,
endocri ne devel opnent, nuscul ar, ske
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I nquiries, questions about vertigo, head
injuries, fainting, social adjustnent, drug
use, sleeping arrangenents, sleep disturbance.

She inquired about various physical
synpt ons, abdonen, pelvic pain, vul var
di sconfort or pain, urinary tract infections,
vagi nal itching and I am ski ppi ng sone.

She di d nmake inquiry about behavi oral and
enotional systens — synptons such as sleep
di sturbances, eating disorders, sexual acting
out, fear, anger, depression.

She made inquiry about any observations
and recordation about general appearance,
nutrition, posture, skin, head, ears, eyes,
nose, neck, chest, breasts, abdonen, skeletal,
neurol ogi cal inquiries.

She nmade inquiries about post-assault
hygi ene activity and also did a physical exam
with respect to the genital areas.

In essence, according to Dr. Uep, she
took a conplete history with respect to the
synpt ons and nedi cal background.

She conducted a physical exam a
gynecol ogi cal exam and in addition exam ning
t he anus and buttocks area, the rectal area.

She ordered | ab work to determ ne whet her
or not to treat the child or refer the child
to a private physician.

If there is infection she would give

medi cation for that infection. It happens
that in this case there were no abnornal
fi ndi ngs.

Dr. Uep testified that if necessary she
woul d have conducted foll owup treatnent which
woul d not have been limted to the vaginal or
rectal areas from what the Court can
determ ne

If there were any abnormalities in any
sense, nedical abnormalities or areas that
needed treatnent, we would have treated the
patient, in this case Janine K], and would
have conducted ongoing treatnment if there in
fact was no famly physician to whomto refer
the child to.

As | indicated, there was also | ab work
or der ed.

Based on the testinony that | have heard,
it is clear, nunber one, that Dr. Estanpador-
U ep is an exam ni ng physici an.
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| cannot conclude that she is only an
exam ning physician who cane into the case
solely for the purpose of rendering an opinion
as an expert with respect to child abuse or
sexual abuse.

The exam nation here was not only for
t hat purpose, regardl ess of how Jani ne cane to
her, but was also for the purpose of possible
treat ment.

Her exam went further than just an exam
of the genital or rectal or anal area. She
exam ned the patient in her entirety for
possi bl e treat nent.

And | cannot but conclude that based on
the testinony | have heard in this case that
Dr. Estanpador-U ep was an exam ni ng physici an
and a treating physician. So we will call the
jury back in.

Al'l of these factors lead nme to conclude that the trial court
did not err in permtting Dr. Estanpador-Uep to testify as both an
examning and a treating physician. He did not abuse his

discretion. |, therefore, respectfully dissent.
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