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Jack Wnston Lowery appeals from a judgnent of the Circuit
Court for A legany County granting appellee, Patricia A Lowery, a
nonetary award of $27,748.50 as part of the w nding-up of the
di ssolution of their marriage. M. Lowery objects to the circuit
court's characterization as nmarital property of a portion of the
wor kers' conpensation settlenent he received related to an injury
sustained prior to the date on which the parties were married.
Al though we agree in principle wth the <circuit court's
determnation that the portion of a workers' conpensation
settlenment that provides conpensation for |ost wages or future
earning capacity constitutes marital property, we conclude that
the evidence adduced on this matter failed to establish which
portion of the settlenent at issue qualified as marital property.
Therefore, we shall vacate the judgnent of the circuit court and
remand this case for further proceedings not inconsistent wwth this

opi ni on.

| SSUES

Appel l ant presents the follow ng questions for our review,
whi ch we have rephrased as foll ows:

1. Whet her the settlenent of wor ker s
conpensation clains related to an injury which
occurred prior to the parties' narriage
constitutes marital property subject to
distribution in a divorce proceeding.



2. \VWether the trial court abused its
di scretion by granting Ms. Lowery a nonetary
award of $27,748.50 because she failed to
present sufficient evidence to establish which
portion of t he wor ker s’ conpensati on
settlenment was marital property.

3. Wether the circuit court conmmtted
reversible error by granting appellee a

nmonet ary award whi ch exceeded the val ue of the
marital property.

The Lowerys were nmarried in Tennessee on 7 January 1982. Soon
thereafter, they established residence in Allegany County,
Maryl and. Their marriage, by all appearances, was a troubl ed one.
They endured separations on several occasions. The parties' final
separation occurred on 31 July 1994.

M. Lowery had been enployed wth Kelly-Springfield Tire
Conpany (Kelly-Springfield) for twenty-six years, from June 1961
t hrough June 1987. The settl enment proceeds that formthe basis of
the instant controversy stemfroma rotator cuff injury M. Lowery
suffered while at work on 26 Septenber 1976. Al though he conti nued
to work at Kelly-Springfield after his injury, appellant filed at
| east three workers' conpensation clains.! Further, he underwent

surgery twice to repair his rotator cuff. Fol l owi ng those

! The record is devoid of any underlying details that would
permt us to distinguish between the three clainms that were
settl ed.



operations, M. Lowery devel oped nmultiple pul nonary enboli,? and in
1981, he experienced repeated epi sodes of thronbophlebitis® in his
left |Ieg. Between 1981 and 1987, he received three separate
wor kers' conpensation awards for permanent partial disability in
t he amounts of $4,000, $8,000 and $25,000, respectively.* M.
Lowery's enploynent with Kelly-Springfield ended in June 1987 due
to a plant shutdown. Since that tinme, he has worked occasionally
as a bartender. From 1987 until 1995, M. Lowery did not receive
any workers' conpensation benefits.

M. Lowery filed a Conplaint for limted divorce on the
grounds of desertion and constructive abandonnment on 1 August 1994.
Ms. Lowery filed her Answer on 11 Cctober and a Counter- Conpl ai nt
on 17 Cctober seeking either a limted divorce on the ground of
constructive desertion or an absolute divorce on the ground of

adul tery, as well as the disposition of various property issues.?®

2 A pul nonary enbolismis an obstruction by blood clot of
the artery that conveys blood fromthe heart to the | ungs.

3 Thronbophlebitis is an inflammation of a vein with the
concurrent formation of a blood clot that adheres to the vein's
wal | .

4 These awards were received by appellant prior to sonetine
in 1987. An indetermnate portion of this noney was applied to
i nprovenents to the marital honme. All of the proceeds fromthese
awards were spent by appellant prior to the date the circuit
court received evidence on the property issues in the divorce
action.

> Ms. Lowery subsequently filed two Anended Counter -
Complaints. The first, filed 28 COctober, sought essentially the
sane relief as the original Counter-Conplaint along with a
request that she be permtted to resune the use of her nmaiden

3



On 12 April 1995, appellant entered into an Agreenent of Final
Conmprom se and Settlenment with Kelly-Springfield and its workers
conpensation insurer, Travelers Indemity Conpany (Travelers), in
settlenment of his three workers' conpensation clains. The
agreenent explicitly provided that it was a settlenment of all
clains that M. Lowery m ght have for an injury he sustained on or
about 26 Septenber 1976. Under the ternms of the settlenent,
appel lant received a lunp sum paynment of $7,500° and nonthly
paynents of $500.00 for his life. The agreenent guaranteed that
under the annuity, M. Lowery, or his estate, would receive a
m ni mum aggr egat e anount of at |east $120, 000, payable in nonthly
increments of $500.00 over a period of twenty years. The
agreenment, however, did not el aborate on whether its purpose was to
conpensate M. Lowery for |ost wages or earning capacity, nedical
expenses, disfigurenent, etc. Moreover, the agreenent did not
specify the period of |ost wages or earning capacity that it was
desi gned to cover

On 12 May 1995, pursuant to a hearing held on 9 May 1995, the

court entered a Judgnent of Absolute Divorce in favor of Ms.

name, MTaggert. A Second Anended Counter-Conplaint was filed 21
April 1995. In addition to the relief sought in the earlier
Count er - Conpl ai nts, she requested that the court transfer an
interest in M. Lowery's retirenment benefits to her.

6 Pursuant to the settlenent, a $15,000 | unp sum was pai d.
Hal f of that amount went to the attorney who represented
appellant in that matter.



Lowery on the ground of adultery,’” while expressly reserving
di sposition of the property issues. An evidentiary hearing on the
i ssues reserved by the trial court was conducted on 3 July 1995.
On 11 Decenber 1995, the court issued a Menorandum and Judgnent
granting Ms. Lowery a nonetary award of $27,748.50 and reduced

that sumto a judgnment in personam agai nst appellant. The findings

made by the court that are relevant to this appeal include (1)
appel | ee possessed tangi bl e personal property valued at $167.50 and
appel | ant possessed tangible personal property valued at
$11, 664. 20, and (2) $44,000 of appellant's 12 April 1995 workers

conpensation settlenent constituted marital property. The court
concl uded that the $44,000 sum was conpensation to M. Lowery for
| oss of his earning capacity during the marriage.® M. Lowery

filed an appeal on 5 January 1996.

ANALYSI S

Appellant's initial contention is that his workers'

conpensation settlenment was not marital property because it was

" No appeal was taken by either party fromthat judgnent.

8 The court arrived at this conclusion as follows: "That
portion of the annuity (cal culated at 240 nonths, at $500 per
nmonth) to which he woul d have been entitled from 1988 unti
April, 1995 is $44,000 (88 nmonths at $500)."
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conpensation for an injury which occurred before the parties were
married. He directs the Court's attention to the definition of
marital property contained in Mi. Code Ann., Fam Law 8§ 8-201(e)
(1991 Rep. Vol. & 1996 Supp.) which reads as foll ows:
§ 8-201. Definitions.

(e) Marit al Property. -- (1) “Marital

property" neans the property, however titled,

acquired by 1 or both parties during the
marri age.

* * %

(3) . . . "marital property" does not
i ncl ude property:
(i) acquired before the marri age;

* * %

or (iv) directly traceable to any of
t hese sources.

M. Lowery maintains that his workers' conpensation clains
constituted a property interest. Because the injury occurred
before the marriage, his clains, and the property rights derived
therefrom were acquired by appellant before the parties were
marri ed. Because marital property does not include property
acquired before the marriage, M. Lowery contends that his workers'
conmpensation clains, and the settlenent check and annuity directly
traceable to them were not marital property.

Appel l ant al so seeks to distinguish Queen v. Queen, 308 M.

574, 521 A 2d 320 (1987), the lone Maryland authority on whet her
wor kers' conpensation awards constitute marital property. The

Queens were married in 1964. 1In 1982, M. Queen was injured while



at work. 1d. at 576, 521 A .2d at 321. One nonth prior to Ms.
Queen's filing for divorce in 1984, M. Queen received a |l unp sum
wor kers' conpensation award for permanent partial disability. The
circuit court granted Ms. Queen's prayer for an absol ute divorce
and subsequently determ ned that the |unp sum permanent parti al
wor kers' conpensation award was marital property. [1d. at 576, 521
A.2d at 322. This decision was vacated by the Court of Appeals.
The Court held that only that portion of M. Queen's permanent
partial disability award that conpensated for |oss of earning
capacity during the marriage constituted marital property subject
to equitable distribution. 1d. at 586-87, 521 A 2d at 327.

As M. Lowery is quick to point out, M. Queen's award was for
an injury which occurred during the marriage, while appellant's
award related to an injury sustained prior to the marriage. Thus,
according to appellant, Queen is not controlling. The essence of
appellant's position is that the tinme of the accrual of the right
to recovery should be determnative as to whether a workers'
conpensation claim is marital property. Because his injury
occurred and his acconpanying right to assert a workers
conpensation claim accrued prior to the parties' marriage,
appel l ant argues that the 1995 settlenent which relates to that

injury should not be characterized as narital property.?®

It was asserted at oral argunent that the settled clains,
of necessity or obviously, were for a worsening of appellant's
condition created by the 1976 accidental injury. Due to the
previously noted i nadequacies in the record of this case, we are
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At first blush appellant's argunment regarding Queen is
appeal ing. A nechanical application of 8 8-201(e)(3) produces the
result he desires. Further, our research uncovered at |east one

unci ted opi nion, based on facts anal ogous to the case at bar, from

another jurisdiction supporting appellant's contention. In re
Marriage of Drone, 217 II1l. App. 3d 758, 160 Ill. Dec. 601, 577
N.E. 2d 926 (1991). 1In Drone, the Illinois internedi ate appellate

court adopted the position that the tinme of accrual of a workers
conpensation claimis dispositive on the issue of whether proceeds
derived fromthat claimare marital property. One year after the
Drones were married, M. Drone received a $37,000 settlement from
a workers' conpensation claimfor injuries he sustained prior to
the marriage. The appellate court agreed wth M. Drone's
contention that the award was separate property because the right
to the benefits accrued prior to the parties' marriage.

M. Lowery essentially asks this Court to adopt what has
beconme recogni zed as the "nmechanistic approach” for determ ning
whet her a workers' conpensation settlenment or award should be
characterized as nmarital property. Under this approach, a workers
conpensation settlenent or award is deenmed marital only if the
right to assert the «claim accrued during the nmarriage.
Jurisdictions which apply the nechanistic approach base their

reasoni ng al nost entirely upon the definition of marital property

unable to confirmwhether that is so.
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contained in their property disposition statutes which exclude
property acquired before the marriage. Oher cases adopting the

mechani sti c approach include the follow ng: Johnson v. Johnson, 638

S.W2d 703 (Ky. 1982): Smith v. Snmith, 113 Mch. App. 148, 317

N.W2d 324 (1982); Oszula v. Oszula, 292 S.C. 264, 356 S. E 2d 114

(1987) .

Nevert hel ess, a closer exam nation of the Maryland Court of
Appeal s's opinion in Queen indicates that the approach taken in
Drone, and advocated by appellant here, does not conport wth
Maryl and jurisprudence on this question. In its opinion, the Court
in Queen considered authority from other jurisdictions having
equitable distribution provisions in their marital property
statutes which held that the date the workers' conpensation claim
accrued determned its classification as marital or not. 308 M.
at 582, 521 A 2d at 324-25.1° |n its holding, the Queen Court
chose, instead, to focus on the purpose of the benefits as being
determ native of whether a particular workers' conpensation
settlement or award was marital property. The Queen Court
determned that to the extent that a workers' conpensation award

conmpensates for |oss of earning capacity during the marriage, it is

marital property.

10 The Court cited Goode v. Goode, 286 Ark. 463, 692 S.W2d
757, 758 (1985); In re Marriage of Thomas, 89 Ill. App. 3d 81, 44
I1l. Dec. 430, 431, 411 N E. 2d 552, 553 (1980); Smith v. Smth,
113 M ch. App. 148, 317 N.W2d 324, 326 (1982); Hughes v. Hughes,
132 N.J. Super. 559, 334 A 2d 379, 382 (1975).
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In determning whether the permanent
partial disability award at issue in this case
is marital property "acquired" during the
marriage, we consider not only the date of the
award, but also the nature of the benefit
which it represents. 1d. at 585, 521 A 2d at
326.

Accordingly, the Queen Court distinguished between a pernmanent
disability and a tenporary one, stressing that a permnent
disability award is designed to conpensate for a loss of future
earni ng capacity.

Because the Wrknen's Conpensation Act
requires enployers to provide such coverage
for their enployees, workers' conpensation
benefits constitute a type of enploynent
rel ated benefit which replaces the common-| aw
right of enployees to bring tort actions
agai nst t he enpl oyers for j ob-rel ated
injuries.
The anobunt and duration of workers

conpensation benefits depend on the injury

sustained by the enployee. Injuries are
classified under the Wrknen's Conpensation
Act . . . according to whether they are: 1)
parti al or total; and 2) tenporary or
per manent : A tenporary, as

di stinguished from permanent di sability,
exists "until the injured workman is as far
restored as the permanent character of the
injuries wll permt." Jackson v. Bethlehem
Fairfield Shipyard, 285 Md. 335, 339, 44 A 2d
811 (1945). D fferentiating between tenporary
and permanent disabilities, several courts
have observed that tenporary disability
paynments are a substitute for |[|ost wages
during the tenporary disability period, while
permanent disability is for permanent bodily
inpairment and is designed to indemify for
the insured enployee's inpairnment for future
earning capacity. Thus, these courts indicate
that permanent disability is not based solely
on |loss of wages but is based on actual
incapacity to perform the tasks usually
encountered in one's enploynent, and on
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physical inpairnment of the body that may or
may not be incapacitating. See In re Marriage
of Robinson, . . . 54 Cal. App. 3d [682,] 685-
86. 126 Cal. Rptr. 779 [(1976)]; Russell .
Bankers Life Co,, 46 Cal. App. 3d 405, 415-16,
120 Cal. Rptr. 627 (1975).

* * %

Turning to the facts of the present case, we
note that the award was recei ved approxi mately
one year before the couple divorced. W note
also that the purpose of the Wrknen's
Conpensation Act is to assist workers and
their famlies, Queen v. Agger, 287 M. 342,
343, 412 A 2d 733 (1980), and that the Marital
Property Act should be construed liberally to
effect its broad renedi al purpose. Harper v.
Har per, 294 Md. 54, 64, 448 A 2d 916 (1982).
Nonet hel ess, we hold that only the portion of
the husband's award conpensating for |oss of
earning capacity during the nmnmarriage is
marit al property subj ect to equi tabl e
distribution by the trial judge. 308 Ml. at
585-87, 521 A 2d at 326-27 (enphasis added).

In addition, the Court concluded that the Legislature did not
intend for the non-injured spouse to share in the injured spouse's
wor kers' conpensation award beyond the period the parties were
married. 1d. at 587, 521 A 2d at 327.

Based upon our exam nation of the |anguage quoted above, we
read Queen as holding that the purpose of the benefits, rather than
the timng of the accrual of the wunderlying claim or the
award/settlenent, is determnative in characterizing a workers
conpensation settlenent or award as marital or separate property.

This method is now recogni zed as the "anal ytic approach."* Qur

11 For a sanpling of opinions fromother jurisdictions
explicitly recogni zing the "mechanistic/analytic" distinction
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anal ysis of case law fromother jurisdictions indicates that this
is the nodern and prevailing rule on this issue. Thus, if the
pur pose of the settlenment or award is to conpensate a person for
| ost wages during the marriage or nedi cal expenses previously paid
frommarital assets, then the settlenent or award is characterized
as marital property. Conversely, if the award conpensates for | ost
premarital or post-marital wages or for nedical expenses paid from
separate funds, then the award should be characterized as non-

marital. See, e.qg., In Re Marriage of Smith, 817 P.2d 641 (Col o.

App. 1991); Weisfield v. Wisfield, 545 So. 2d 1341 (Fla. 1989);

Dees v. Dees, 259 G. 177, 377 S.E.2d 845 (1989); Cunm ngs V.

Cumm ngs, 540 A.2d 778 (Me. 1988); Gerlich v. Gerlich, 379 N. W2d

689 (M nn. App. 1986); Pauley v. Pauley, 771 S.W2d 105 (M. App.

1989); Lentini v. Llentini, 236 N.J. Super. 233, 565 A 2d 701

(1989); Freeman v. Freeman, 107 N.C. App. 644, 421 S. E. 2d 623

(1992); Hartzell v. Hartzell, 90 Chio App. 3d 385, 629 N E. 2d 491

(1993); Crocker v. Crocker, 824 P.2d 1117 (Ckla. 1991); Kirk v.

Kirk, 577 A.2d 976 (R 1. 1990). See generally Brett R Turner

see, Weisfeld v. Wisfeld, 545 So.2d 1341, 1344-45 (Fla. 1989);
Mstler v. Mstler, 816 S.W2d 241, 246-47 (1991); FEreeman V.
Freeman, 107 N. C. App. 644, 651-53, 421 S. E. 2d 623, 627-28
(1992); Crocker v. Crocker, 824 P.2d 1117, 1119-23 (Okla. 1991).

Queen has been cited consistently as falling wthin the
"anal ytic" canp. See, e.qg., Wisfeld v. Wisfeld, 513 So. 2d
1278, 1281 (Fla. App. 1987), aff'd, 545 So.2d 1341 (Fla. 1989);
In re Marriage of Waggoner, 261 Il1. App. 3d 787, 199 IIIl. Dec.
844, 634 N. E. 2d 1198, 1201 (1994); Crocker, 824 P.2d at 1121-22;
Mstler, supra; G bson-Voss v. Voss, 4 Neb. App. 236, 241, 541
N.W2d 74, 78 (1995); Freeman, supra; Thonpson v. Thonpson, 642
A . 2d 1160, 1163 (R I. 1994).
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Equitable Distribution of Property 8 6.19 (2d ed. 1994 & 1995

Supp.); Annotation, Divorce and Separation: Wrkers' Conpensation

Benefits as Marital Property Subject to Distribution, 30 A L.R 5th

139 (1995).

Furthernore, our analysis of whether workers' conpensation
benefits constitute marital property is not dependent on whet her
the benefits accrue to the enployee in the formof an award by the
Wor kers' Conpensation Conmission or a settlenment entered into by
the parties that is ultimately approved by the Comm ssion pursuant
to Md. Code Ann., Labor & Enploynent 8§ 9-722. The purpose of § 9-
722 is clearly to conport with the primary objective of the
wor kers' conpensation system the protection of the injured worker.

B. Frank Joy Co. v. Isaac, 333 MI. 628, 642, 636 A 2d 1016 (1994).

To further this purpose, 8 9-722 prescribes that the approval of
all workers' conpensation claim settlements is placed in the
Conmi ssi on' s hands.

The approval of a settlenent and its terns rests within the
sound di scretion of the Conm ssion. |[|ndeed, the Conmm ssion is not
bound by the ternms agreed upon by the parties. Instead, a final
conprom se and settlenent nust contain whatever terns and
conditions the Comm ssion deens proper. 1d. As such, § 9-722
calls upon the Comm ssion to enploy its unique expertise when
deci ding whether to approve a proposed settlenent. Id. at 643
(quoting Richard P. Glbert and Robert L. Hunphreys, Jr., Maryl and
Wor kers' Conpensation Handbook § 7.10, at 149-50 (footnotes
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omtted)). Clearly, 8 9-722 contenplates that in approving a
proposed settlenent, the Commssion is not <confined to a
mnisterial capacity in which it "rubber-stanps" settlenents
presented to it for approval. On the contrary, 8§ 9-722 envisions
that, even in the case of settlenent approval, the Comm ssion, when
it deens necessary and appropriate, may conduct an inquiry
commensurate with that wundertaken for a conplete hearing to
determ ne whether a claimant is entitled to workers' conpensation
benefits.

Finally, our research unearthed two recent opinions from other
jurisdictions that hold the portion of a workers' conpensation
award or settlenent conpensating the enployee for |ost wages or
future earning capacity during the parties marriage was narita

property, even if the injury upon which the award was based

occurred prior to the nmarri age. For instance, in Jesse v. Jesse,

883 S.W2d 507 (Ky. App. 1994) the parties were wed in 1984. At
the time of the marriage, M. Jesse was attenpting to obtain
wor kers' conpensation benefits for black lung disease that he
contracted while working as a coal mner. In 1986, M. Jesse
received a |unp sum award of $74,633.50. The couple separated in
1992. Upon dissolving the nmarriage, the trial court concluded that
t he conpensation clai mwas based on an injury sustained in 1974 and
covered the period from1974 to 1986 and that the [unp sum paynent
was for back pay. 1d. The Court of Appeals of Kentucky held that
the portion of the award that represented those years that the
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parties were married constituted nmarital property. [d. at 509.

Li kewi se, in G bson-Voss v. Voss, 4 Neb. App. 236, 541 N.W2d

74 (1995), the husband suffered a work related injury in 1986. The
parties were married in 1987. In 1989, he received a $37, 000
wor kers' conpensation settlenent. The Vosses separated in 1993 and
a divorce decree was entered in 1994, |[d. at 237-38, 541 N W2d at

76. The G bson-Voss Court held that the workers' conpensation

settlement was marital property to the extent it conpensated the
marital unit for loss of income during the marriage. To the extent
that the award conpensates the enpl oyee for | oss of premarriage or
post-divorce earnings, the court held that it was that person's
separate property. 1d. at 241-42, 541 N.W2d at 10-12.

Based on our analysis of Queen and our exam nation of
authority fromother jurisdictions, we conclude that although M.
Lowery's injury that apparently underlaid the settled clains
occurred prior to the parties' marriage, the ensuing workers'
conpensation settlenent/award would have been characterized as
marital property to the extent that it conpensated M. Lowery for
| ost wages or future earning capacity during the marriage or

medi cal expenses paid for out of marital assets.

M. Lowery further contends that even if his settlenent is
properly characterized as partly marital, Ms. Lowery failed to

15



meet her burden of proof as to which portion of the settlenent
qualified as marital property. He clains that appellee failed to
produce any evidence as to which portion of the settlenent
constituted | ost wages or future earning capacity.

Appel | ee counters by asserting that appellant chose to settle
his clains, thereby obviating the need for further hearings for
pur poses of determ ning the individual conponents of his claim
According to appellee, M. Lowery's decision to settle precluded a
determ nation of which portion of the settlenent constituted
conpensation for |lost earnings during the marriage. Ms. Lowery
further contends that the trial court could have easily and
properly presunmed that the entire award was for the purpose of
conpensation for |ost wages. She contends that M. Lowery is not
a candidate for vocational rehabilitation and notes that appellee
admtted that he had free lifetime nedical benefits through Kelly-
Springfield.'? Finally, appellee asserts that as of 1987, M.
Lowery had collected all the suns due hi munder the prior workers
conpensation awards relative to his three clains. Appel | ee,
therefore, conjectures that the only reasons M. Lowery's enpl oyer
or its insurer would consider paying additional noney to M. Lowery
were for either a post-1987 tenporary total disability or a
reopening of his case due to a worsening of his condition, pursuant

to Md. Code Ann., Labor & Enploynment 8§ 9-635. In either event,

2 M. Lowery's nedical benefits were subject to an annual
deducti bl e of $500. 00.
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appel  ee contends that the settlenent was clearly conpensation for
| ost wages since 1987. Accordingly, appellee's position is that
the trial judge correctly calcul ated the portion of the settlenent
that was marital property.

Because a determ nation of whether sonmething is nmarital
property is a question of fact for the court to resolve, our review
of the trial court's conclusions is governed by the clearly

erroneous standard. See Freese v. Freese, 89 Ml. App. 144, 153,

597 A.2d 1007, 1011, cert. denied, 325 M. 396, 601 A 2d 129

(1991). See also Hollander v. Hollander, 89 MJ. App. 156, 163, 597

A . 2d 1012, 1016 (1991). The circuit court, in its Menorandum and
Judgnent, reasoned as foll ows:

[ Appel | ant] continued to be enpl oyed after his
injury, retiring in 1987. [Since 1987], [h]e
received no benefits until the settlenent in
1995. That portion of the annuity (cal cul ated
at 240 nonths, at $500 per nonth) to which he
woul d have been entitled from 1988 wuntil

April, 1995 is $44,000 (88 nonths at $500).
That sum was conpensation for | oss of earning
capacity during the nmarriage. Hence,

appellee] is entitled to consideration of that
anmount in the calculation of a nonetary award.

Despite the trial court's conclusions, we conclude that the
record contained an insufficient factual predicate upon which the
court could have based its conclusion that $44,000 of M. Lowery's
settlement should be characterized as marital property. Although
such evidence as was before the court inplied that sone portion of
M. Lowery's settlenment may have been inpressed properly with a
marital property interest, the inprecision of, and gaps in, that
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evi dence undercut the finite cal cul us applied by the chancell or.
Were the non-injured spouse is claimng a portion of the
ot her spouse's workers' conpensation settlenent or award as narital
property, it is inportant for that spouse, and the court, to be
able fully to explore and, if possible, |abel the conponents of the
settlenent or award as conpensation for past |ost wages, future
| oss of earning capacity, losses to the marital estate, future
medi cal expenses, or damages for injury to the property or person.

See, e.d., In re Marriage of Blankenship, 210 Mont. 31, 682 P.2d

1354 (1984); G bson-Voss, 4 Neb. App. at 241-42, 541 N.W2d at 78-

79; Crocker, 824 P.2d at 1121-22. Thus, although we shall vacate
the judgnent of the circuit court for the reasons stated, we are
nmoved to remand this matter to the circuit court for further
proceedi ngs to redeterm ne an appropriate nonetary award, if any.
We presune that the parties, and particularly Ms. Lowery, will be
af forded the opportunity to engage in appropriate discovery, in
advance of an evidentiary hearing, so that all available
information bearing on this matter can be placed before the trial
j udge. W are noved to this disposition because, as we are
announcing in this opinion a clarification of the holding in Queen
v. Queen, fundanental fairness and the potential equities of the
i nstant case conpel that the parties and the court be accorded an
opportunity to determne, wth nore precision, whether any, and
what, portion of M. Lowery's settlenent constitutes marital
property, and the effect of that determnation in calculating an
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equi tabl e nonetary award, if any.

Based on our holding in Part Il, supra, it is not necessary to
reach the nerits of appellant's third contention that the court
commtted reversible error in granting appellee a nonetary award

whi ch exceeded the value of the marital property.

JUDGVENT OF THE CIRCU T COURT
FOR ALLEGANY COUNTY ENTERED ON
11 DECEMBER 1995 VACATED; CASE
REMANDED FOR FURTHER
PROCEEDI NGS NOT | NCONSI STENT
WTH THI'S OPI Nl ON; COSTS TO BE
PAI D ONE- HALF BY APPELLANT AND
ONE- HALF BY APPELLEE
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