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Appel l ants, Robert R Lowery, Jr. and Amanda Lowery,! appeal
froma judgnent entered by the Grcuit Court for Washi ngt on County,
Maryland in favor of appellees, Smthsburg Enmergency Medical
Services (SEMS) and Robert Myerly (Merly).?

Thi s case invol ves allegations of defamation and intenti onal
interference with economc relations clains. At the close of
appel l ants’ case, appellees noved for judgnent on all counts and
the trial court granted the notion pursuant to Maryl and Rule 2-519
on the defamation and intentional interference with economc
relations clains. Appellants noted this tinely appeal and posit
the follow ng issues for our review

1. Did the trial court err in granting [a]ppellees

Motion in Limne and precl udi ng any testi nony what soever
pertaining to lost wages and benefits for supposed
di scovery viol ations?

2. Ddthetrial court apply the wong standard of proof
with regard to [a]ppellees’ nmotion for judgnent
pertaining to forfeiture of the conditional privilege
af forded enployers for statenments made about a forner
enpl oyee’ s job performance?

3. Did the trial court err in finding there was not
sufficient evidence to prove that the conditional
privil ege afforded statenents nade about an individual’s
enpl oynent had been forfeited in this case for the matter
to be submitted to the jury?

4. Didthe trial court err in finding that there was not
sufficient evidence to prove that M. Merly acted
intentionally and willfully for M. Lowery’s intentiona
interference with economc relations claim to be
submtted to the jury?

We shall refer to Robert and Amanda Lowery as appell ants and
Robert Lowery as “appellant” where applicabl e.

W shall refer alternatively to appellees collectively and
individually to “SEMS” or to Myerly as “appellee.”



FACTUAL BACKGROUND

Appel | ant worked for SEMS from January to July in 2001 as a
part—ti ne paranedic. On July 2, 2003, appellant applied to the
Federal Bureau of Investigation (FBI) for a job as a Physical
Security Specialist (Hazmat) and indicated “Spouse new job” [sic]
as the reason for |eaving SEMS.

On July 17, 2003, the FBI conditionally offered appellant the
position with a GS-11 salary base of $42,976 and additional
locality pay provided he passed “a background investigation,
preenpl oynent pol ygraph exam nation, and urinalysis drug test.”
Appel lant was to be notified if a physical exam nation was al so
required. To facilitate the investigation, appellant signed an
“Aut hority to Rel ease Information” formprovided by the FBI and t he
FBI conmmenced a background investigation. Subsequently, the FBI
by letter dated Novenber 21, 2003, rescinded the conditional offer
of enploynment to appellant because sone “information that was
devel oped concerni ng [appel | ant’ s] enpl oynment history with [ SEMS]
indicate[d] that [appellant] nay not be suitable for enploynment
with the FBI.”

In addition to a SEMS fornmer supervisor and co-worker (e.qg.
appel l ee) who failed to recommend appellant to the FBI, the speci al
i nvestigator’s report, obtained by appellant fromthe FBI, |isted
three references who recommended that appellant be hired and two

former supervisors who recomended agai nst appel | ant obt ai ni ng FB



enpl oynent . Anot her former supervisor and co-worker told the
speci al investigator that appellant expressed di ssatisfaction with
supervi si on.

On Cctober 15, 2004, appellant filed a six—count conpl aint for
Def amation, Tortious Interference with a Contract, Tortious
Interference with a Prospective Contract, Tortious Interference
with an Economic Relationship, Tortious Interference with a
Prospective Econom c rel ati onshi p and Loss of Consortium SEMS and
appel lee filed their answers on the 12th and 14t h of January, 2005,
respectively.

Appel | ant answered appellees’ interrogatories on March 24,
2005. Interrogatories nunbers six and seven requested that
appel lant “[s]tate the nanes and addresses of all experts whomyou
propose to call as witnesses at the tine of trial. . . .” and that
he “[i]tem ze all danmges being and/or to be clained at trial, the
amount for each type of danmage, the factual basis in support of
each item zed danage, the identities of all individuals with such
know edge, and all docunents supporting [appellant’s] response.”
Appel | ant answered interrogatory nunber six, stating “[appellant
has] not yet retained any experts.” He answered nunber seven by
stating that he would claim $1.1 nmillion in lost future pay and
benefits basing his lost wages “on his current salary of
approxi mately $24,000 per year” that he received as disability

income fromhis job as a firefighter at BW Airport. Appellant



based his calculations as to FBI pay on his conversations with his
purported future supervisor at the FBI, Charles Onesko (Onesko).

The trial court established a scheduling order on July 26,
2005 that required all experts be naned by August 6, 2005 and al
di scovery be conpl et ed by Novenber 25, 2005.° Appellants naned Dr.
Ri chard Edel man (Edel man) as an expert to render an opinion in
regard to future |ost wages on August 5, 2005 and expected to
receive information from deposition of Onesko for Edelnman's
opi nion. Appellant was unsuccessful in deposing Onesko and filed
a notion to reopen discovery on January 27, 2006, which the trial
court denied on February 2, 2006.

As the result of an injury at his job as a firefighter with
BW, appellant received disability paynments from the |Injured
Worker’s Insurance Fund (IWF). At deposition on May 19, 2005
appel lant stated that he believed the paynents to be “$25,000 a
year.” On Decenber 13, 2005, appellant received notice that he
woul d receive disability retirement benefits in the anmount of
$2,353.16 per nonth for the remainder of his life.

Appel | ant forwarded to appell ees, on March 14, 2006, an IWF
form indicating that he received $562 per week in 2005, the
Decenber 13, 2005 notice of disability retirement and a letter from

| WF discontinuing his benefits due to the Decenber disability

35This date was | ater nodified to Decenber 30, 2005.
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retirenment determ nation. Appel l ant sent Edelman’s report to
appel | ees the foll ow ng day.

The court ordered all notions in limine to be filed by March
22, 2006 and appellees filed a notion to exclude appel |l ants’ expert
as having been untinmely designated after the tinme provided
therefore in the discovery schedul e had expired. The trial court
granted the notion on March 23, 2006 and trial commenced on March
27, 2006 and l|asted through W©March 28th. Appel | ees noved for
judgnent after the conclusion of appellants’ evidence and the
notion was granted on March 30, 2006. Appellant filed this tinely
appeal on April 20, 2006. More facts will be provided as

necessary.

LEGAL ANALYSIS

MOTION IN LIMINE

Appellant initially argues that the trial judge abused his
di scretion by granting the nmotion in Iimine to exclude Edel man’s
report reasoning that, even if the report was filed after the
di scovery deadline, that, in and of itself, was no basis for
excluding the report. The scheduling order, he maintains, required
only that “[appellants’] experts shall be designated by August 6,
2005” and Edelman was tinely disclosed as an expert who would
performa | ost wages anal ysis. The order did not require an expert

report. Appel lant  points out that he provided through



interrogatories that Edel man woul d performthe anal ysis based upon

what appel | ant was t hen earni ng through disability and his expected

earnings at the FBI. Additionally, the only disclosure outside the
di scovery period pertaining to appellants’ expert was the
production of the expert report. At nost, therefore, the tria

j udge shoul d have only excluded it.

Intheir reply brief, appellants argue that Food Lion, Inc. v.

McNeill, 393 M. 715 (2006), is directly on point with the case at

hand.

The issue in Food Lion wWas

whet her the testinony of an expert may be excluded at
trial on the basis of a disclosure, nmade during di scovery
in response to interrogatories, that has neither been
claimed nor determned to be a discovery violation, but
that is challenged at trial as deficient for failing to
provide information as required by Mryland Rule
2-402(f) (1) (A) .4

The Court in Food Lion held that the testinony could not

excluded on that basis. Id. at 717. Di scovery rules do

provi

de for what expert testinony will be permtted at trial.

‘“Maryl and Rul e 2-402(f) (1) (A) provides:

A party by interrogatories may require any other party to
identify each person, other than a party, whomthe ot her
party expects to call as an expert witness at trial; to
state the subject matter on which the expert i s expected
to testify; to state the substance of the findings and
the opinions to which the expert is expected to testify
and a summary of the grounds for each opinion; and to
produce any witten report made by the expert concerning
t hose findings and opinions. A party also may take the
deposition of the expert.

be
not

Id.



at 721. That matter is addressed expressly in Title 5 of the
Rules. 1d. Rule 5-702 provides:

Expert testinmony nay be admitted, in the form of an

opi nion or otherwise, if the court determ nes that the

testinmony will assist thetrier of fact to understand the

evi dence or to deternmne a fact in issue. In naking that

determ nation, the court shall determ ne (1) whether the

witness is qualified as an expert by know edge, skill,
experi ence, trai ni ng, or educati on, (2) t he
appropri ateness of the expert testinony on the particul ar
subject, and (3) whether a sufficient factual basis
exi sts to support the expert testinony.
Id. (quoting MlI. Rule 5-702).

In Food Lion, MNeill answered interrogatories propounded
before the discovery deadline and |isted his expert therein. Food
Lion, 393 M. at 724. He attached the expert’s report and
subsequently forwarded a letter indicating that the expert
attributed McNeill’s injuries to his job. Id. On the day of
trial, Food Lion made a notion to prohibit the expert’s opinion on
the grounds that the “one sentence” letter was insufficient to
provide a basis for the expert’s opinion. Id. at 725. The notion
was filed twenty days after the trial court asked for all notions.
Id. at 726. The trial court enployed a Rule 5-702 analysis,
concl udi ng that the one sentence report fromthe expert would not
be adequate to sustain the burden of proof as there was no nedi cal
concl usion. Id.

On appeal to an en banc panel of the circuit court, the trial

court was found clearly erroneous because, although very brief, the

report was deened sufficient to informany reader that the expert



based hi s opinion upon the repetitive work of McNeill.® The court
found significant the fact that Food Lion did not file a notion to
conpel or take the expert’s deposition. The Court, on its own
notion, granted certiorari and held that Food Lion attenpted to
nmel d the di scovery and evidence rules cited supra.

Appel lants, in the case sub judice, attenpt to |liken the facts
in Food Lion to the instant case and fail on several points
First, the discovery in Food Lion was conpleted on tinme, but, in
the instant case, appellants’ expert report was filed after the
di scovery deadline and the notion filed in Food Lion, unlike the
notion in this case, was filed after the deadline established by
the court. Further, there was nothing for appellees to chall enge
in regard to appellants’ answers to interrogatories because
appel l ants indicated that there was no expert identified and, when
he was identified, the basis for his expert opinion was not
submtted until after the discovery deadline had passed.

Appel l ant argues that the trial court failed to take into
account the five factors necessary for it to consider when
materials are submtted after the deadline for conpletion of
di scovery to determ ne the proper sanction. Taliaferro v. State,
295 Md. 376, 390-91 (1983). |In Taliaferro, the Court outlined the

factors to be consi dered as:

*McNeill was a neat cutter claimng a repetitive notion
injury.
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whet her the disclosure violation was technical or

substantial, the timng of the ultimate disclosure, the

reason, if any, for the violation, the degree of
prejudice to the parties respectively offering and
opposi ng the evidence, whether any resulting prejudice

m ght be cured by a postponenent and, if so, the overal

desirability of a continuance. Frequently these factors

overlap. They do not |end thenselves to a conpart nent al

anal ysi s.

Id.

Appel | ant answered in March 2005 t hat he woul d seek to recover
future wages and benefits totaling $1.1 mllion and that figure
woul d be calculated from his current salary, e.g., $2,000 per
month, as opposed to what the FBI would pay him as a GS-11
enpl oyee. Appel l ant contends that the figures in his expert’s
report match the $1.1 mllion he initially disclosed in answers to
interrogatories and, thus, the insignificant difference between the
actual nunmbers, if anything, benefits appell ees.

The trial court considered the notion in Iimine and the
response thereto before issuing its order to exclude “[t]estinony
from[ Edel man] regardi ng val uati on of [appellant’s] |ost inconme and
benefits” and “[a] ny evidence fromthe [appellant] concerning | ost
income and/or benefits.” The court found that the report was
provi ded after the close of all discovery and, thus, violated the
trial court’s scheduling order

Appel | ees contend that we should not entertain the issue of
appel l ants’ damages on appeal because the grant of its notion for

judgnent “was based entirely on issues of liability, not damages”

and, thus, it is a “noot issue, or at | east a non-issue on appeal.”

-9 -



Appel | ees fail, however, to address the exceptions, we think here

pertinent, to the general rule that we do not decide issues which

are noot. In our recent decision, in Dove, et al. v. Childs,

al

et

M. App. ___, No. 233, Septenber Term 2006, slip op. at

6-8 (filed April 4, 2007), we expl ai ned:

““Cenerally, appellate courts do not decide academ c or
noot questions. A question is noot if, at the tine it is
before the Court, there is no longer an existing
controversy between the parties, so that there is no
| onger any effective renedy which the court can
provide.’” Attorney Gen. v. Anne Arundel Co. School Bus
Contractors Assn., Inc., 286 M. 324, 327, 407 A 2d 749
(1979). The Court of Appeals has recently nade clear
that, when noot questions are raised on appeal, this
Court should dismss the appeal on the ground of
noot ness. Cottman v. State, 395 MI. 729, 912 A 2d 620
(2006), slip. op. at 14.

There are, however, exceptions to the general rule
that appellate courts will not deci de noot questions. In
Cottman, the Court of Appeals recognized that “‘[t] here
is a public benefit derived from published opinions
which is the reason appellate courts are sonetines
willing to decide noot questions where it appears that
there are inportant issues of public interest raised
which nerit an expression of our views for the guidance
of courts and litigants in the future.”” 1Id. at 15
(I'nternal quotes and citations omtted.). This Court may
reach the nmerits of a nobot question “‘where the urgency
of establishing a rule of future conduct in matters of
i mportant public concern is inperative and manifest . .

.'” Albert S. v. Dept. of Health, 166 Ml. App. 726, 744,
891 A. 2d 402 (2006) (quoting Lloyd v. Bd. of Supervisors
of Elections, 206 Md. 36, 43, 111 A 2d 379 (1954)).

In Lioyd, the Court of Appeals listed the
ci rcunst ances under whi ch Maryl and appellate courts may
deci de npoot issues:

[I1]f the public interest clearly will be hurt if the
guestion is not imediately decided, if the matter
involved is |likely to recur frequently, and its
recurrence wll involve a relationship between the

governnment and its citizens, or a duty of governnent, and
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upon any recurrence, the sane difficulty which prevented

the appeal at hand from being heard in time is likely

again to prevent a decision, then the Court my find

justification for deciding the issues raised by a

question which has becone noot, particularly if all of

these factors concur with sufficient weight. 206 Ml. at

43, 111 A 2d 379.
Prince George’s County v. Fraternal Order of Police, Prince
George’s County, Lodge 89, 172 Ml. App. 295, 204 (2007).
Because the issue presented is inportant to the public and is
likely to recur in the future, we shall address the issue of
damages.

We begin with appellants’ first contention as to the excl usion
of the expert testinony and | oss of incone and/or benefits.

W review the grant of the nmotion in Iimine for discovery
viol ati on under an abuse of discretion standard. Heineman v.
Bright, 124 M. App. 1, 7 (1998). In applying sanctions for
di scovery violations, alarge neasure of discretionis entrusted to
the trial court. 1Id. See Tydings v. Allied Painting & Decorating
Co., 13 Md. App. 433, 436 (1971); Lynch v. R.E. Tull & Sons, Inc.,
251 Md. 260, 261 (1968)). In its exercise of that discretion, the

trial court nmust consider the five factors stated supra. Heineman,

124 Md. App. at 8.° Thus, we exanine the Taliaferro factors.

SAppel l ees attenpt to distinguish appellants’ use of the
factors because Taliaferro was a crimnal case. The Court of
Appeal s elucidated the factors in Taliaferro and we thereafter
applied themin Heineman, a civil case. Thus, we conclude that,
absent cases involving extraordinarily conplex litigation, the
factors nmust be given consi derabl e wei ght. Eagle-Picher v. Balbos,
84 Md. App. 10, 34 (1990), aff’d in part, rev’d in part on other

- 11 -



1. Technical or Substantial Violation

Appel  ant argues that his violation was technical and not
substanti al because the precise nethodology to be used by Edel nan
was di sclosed by his answers to interrogatories on March 24, 2005
and appellant further disclosed, at deposition, that his pay was
approxi mately $25,000 per year. Thus, he insists, appellees knew
of the nethodol ogy as to how the | ost wages woul d be cal cul at ed,
i.e., appellant’s disability pay mnus how nuch appellant woul d
have earned at the FBI, since March of 2005. Further, the
suppl emental information of $2,353.16 per nonth only clarified the
wages appellant disclosed in the March 2005 interrogatory answers
as $2,000 per nonth. The salary appellant finally relied upon was
| ower than that which he clained in his answers to interrogatories
and, thus, appellees were so inforned.

Appel | ant al so contends that his failure to supply docunents
of his actual earnings in 2005 was a technical - and not
substantial — viol ati on because none of the docunents significantly
changed the information he provided appellees in Mrch 2005.
Appel | ees counter that they were prejudiced by the w thhol di ng of
t he docunents and contend that appell ant had t he docunents as early
as June 2005.

Wi | e appellants did notify appell ees of Edel nan’s testinony,

they did not provide the basis for such testinony. Appel | ant s

grounds, 326 M. 179 (1992).



designation of Edelnman stated that his analysis would be
“contingent on the receipt of docunents related to salary and
benefits paid to FBlI enployees for the position offered to
[appel lant].” That the nunbers eventually arrived at by the expert
were close to those supplied by appellant at deposition does not
nmean that, at the tinme of discovery, Edelman’s opinions and the
bases for those opinions were di scl osed and, thus, the violation of

the order was substantial .

2. Timing of Disclosure

The di scovery period was extended to Decenber 30, 2005. The
trial court denied appellants’ notion to extend the discovery
period and trial date. Appellants did not relay the information
necessary for appellees to nount their defense until eight working
days before trial. Irrespective of the concessions appellants were
willing to nake as to the deposing of their expert, the parties
could not, upon their own volition, agree to reopen discovery.

The delay in obtaining the expert report did not allow
appel lees sufficient time to prepare their defense and was
therefore prejudicial. The delay was substantial because it
occurred alnost two and a half nonths after the close of the
di scovery period and twel ve days before trial. Appellants’ counsel
noted the untineliness in an e-nail sent prior to faxing the report
wherein he suggested that evenings and weekends could be made

avai l abl e for deposition. Appel l ants’ argunment that appellees
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shoul d have known what would be in their expert’s report falls
short of the mark of the report itself which, although not
requi red, contained the bases upon which Edel man woul d render his

opi nion as to appellants’ econom c | osses.

3. Reason for Violation

The reason given by appellants for their late filing was that
the FBI refused to cooperate in regard to deposing Onesko.
Appel | ant suppl emented his answers to interrogatories with an IWF
form stating that he had received $562 per week in 2005, a
Decenber 13, 2005 “NOTI CE OF RETI REMENT ALLOWANCE” i ndicating he
woul d be paid $2,353.16 per nonth and a letter dated January 5,
2006 fromIWF termnating his weekly tenporary disability checks
as of Decenber 22, 2005. Appellant clains that the dates on the
facsimle docunments could not be correct because, as of June 6,
2005, sone docunents had yet to be created. In any event, the
information was available to appellant before the discovery
deadl i ne and coul d have been provided to appel |l ees. The prejudice
to appellees in receiving the docunents after discovery and twel ve

days before trial outweighs any prejudice to appellants.

4. Degree of Prejudice
Appel | ees argue that they were prejudiced by receiving the
materials with only “ei ght working days” fromthe date of trial in
whi ch to depose Edel man, or at that |late date, “to have a defense

- 14 -



expert |l ook at and respond to such a late report.” Appellants, on
the other hand, contend that appellees already had substantially
the same informati on fromappellant’s deposition in March 2005 and
sinply refused to accommobdat e appel | ant’ s requests.

Di scovery was extended by a consent notion and the court has
“a substantial interest in discouraging the blatant disregard of
di scovery deadlines by litigants.” Heineman, 124 M. App. at 10.
The ampbunts in evidence are simlar to those contained in the
expert report; accordingly, we find neutral the degree of prejudice
for either party by the trial court’s grant of the notion in

limine.

5. Curative Postponement

Appel | ants argue that the trial court should have all owed the
evi dence to cone in because it was new y received and substantially
the sanme as given by appellant in deposition. Appellees counter
that appellants’ disclosures cane after the cl ose of discovery and
denial of a notion to reopen discovery and postpone the trial. A
post ponenent, insist appellants, would have benefitted appell ees,
but was unnecessary because appellants were in possession of the
information within the tine franme allocated by the trial court in
July 2005.

W nust weigh all of the factors to determ ne whether the
trial court abused its discretion. Id. The nature of the
di scl osure, timng and reason all favor appel |l ees because Edel man’ s

- 15 -



bases for his opinions and the limted tinme appellees had to
respond, coupled with the fact that the informati on was avail abl e
to appellants prior to Decenber 30th,” weigh heavily against
appel lants. W view the degree of prejudice as a neutral factor.
Clearly, the trial court took into consideration that appellant
stated in answers to interrogatories that he was “retaining an
expert who will docunment ny |ost pay and benefits in his report”
and “[t]hat report [woul d] be produced once it [was] conpl eted and
[ woul d] nore accurately docunment [appellant’s] damages,” but that
ultimately, he failed to produce the report within the required
time frane.

Appel l ants contend that the failure to follow the trial
court’s scheduling order and neet the discovery deadli ne shoul d be
excused because appel |l ees could, or should, have guessed that the
I nformation relied upon by appellant and his expert was al ready in
evidence and, thus, the late filed information, because it
“benefitted” appellees, should be accepted. We cannot concl ude
that the trial court abused its discretion when it determ ned that
a bal ance of these factors favored the exclusion of appellants
expert.

The determ nation by a trial court as to when di scovery shoul d

be concluded ordinarily rests in the exercise of its sound

"Notwi t hstanding that the IWF |l etter cane on January 5, 2006,
appel  ant knew or should have known that the IWF paynents had
ended when he accepted retirenent.

- 16 -



di scretion. Hirsch v. Yaker, 226 Ml. 580, 584 (1961). The trial
court has broad discretion in fashioning a renedy for the violation
of discovery rules. Wwarehime v. Dell, 124 Ml. App. 31, 43 (1998).
Absent a cl ear abuse of discretion, we will not disturb its ruling.
Massie v. State, 349 M. 834, 851 (1998). As we observed in
Naughton v. Bankier, 114 M. App. 641, 653 (1997), “if scheduling
orders are to be permtted to be treated in such a casual fashion,
why bot her with then®?”

We now turn to questions two through four, which pertain to

the trial court’s grant of judgnment in appellees favor.

MOTION FOR JUDGMENT

Appel | ants next assign error to the standard applied by the
trial judge in granting appellees’” notion for judgnent. Appellants
claim that, because appellant signed a release form the court
found appellants’ claim barred because there was insufficient
evi dence that the statenments were made with nmalice. That anal ysis
only applies to the question of whether there was a waiver of the
condi tional privilege, accorded to appel | ees, concerni ng statenents
made in evaluating appellant’s prior enploynent because both
privileges can be forfeited.

On Novenber 21, 2003, appellant received a letter fromthe FBI
advising him that the “conditional offer of appointnent letter

dated July 17, 2003 is hereby rescinded.” He was further advised



that the decision was reached based on information froma variety
of sources. “These sources,” the letter continued, “include your
application for enpl oynment, conments obtai ned during t he background
i nvestigation, and results of various record checks. In your case,
i nformati on that was devel oped concerni ng your enploynent history
wi t h Shar psbur g/ Sm t hsbur g Ener gency Medi cal , Sm t hsburg, Maryl and,
indicates that you may not be suitable for enploynment with the
FBI .~ Appel l ant was then advised, “You nmay request specific
information fromyour file under the provisions of the Freedom of
| nformation/ Privacy Acts (FO PA) by submtting a witten request.”
I n response to appellant’ s request, the FBI forwarded the foll ow ng
report, detailing the basis for the Agency’s decision to rescind
Its conditional offer of appointnent.

The investigation disclosed that Robert Merley,
Sm t hsburg Enmergency Medical (EMS), was a coworker from
1/01 to 8/01. M. Merley who is the Assistant Chief,
advi sed that the applicant was in charge of the drug box
and was responsible for making sure that the drugs were
up—-to-date. The applicant also did the billing and
ordering of medical supplies, and was responsible for
maintenance of the ambulances. Mr. Myerley explained the
termination of the applicant’s employment as follows: The
applicant wasn’t doing his job. Instead of coming into
do what he was suppose[d] to do, the applicant woul d cone
in and just sit; he was not doing anything. When the new
guy took over, they were al nbst a year behind in paying
their bills. M. Merley further advised that at first
the applicant had been doing his job, but at a certain
point he quit functioning. He explained that it was
possi bl e that the applicant was not getting along with
the [ ] although there may have been other reasons for
the applicant’s failure to perform It was noted that []
his address is unknown. M. Merley did not recommend
the applicant for a position with the FBI. For
i nformati on purposes, applicant revealed on his FD-140
that he was earning $30,000 a year as a Paramedic
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Adm ni strator, and left this enploynent due to “spouse
new j ob.”

(Enphasi s added).

At comon |law, there exists a qualified privilege for
“conmuni cati ons ari sing out of the enpl oyer-enpl oyee rel ati onship.”
McDermott v. Hughley, 317 Md. 12, 28 (1989) (a person will not be
held liable when acting in furtherance of a social interest of
i nportance). In Maryland, an enpl oyer who authors statenents in
regard to a forner enployee’'s performance has a conditional
privilege codified in the Courts and Judicial Proceedings Article
8§ 5-423, Immunity - Disclosure of Information Regardi ng Enpl oyee or
For mer Enpl oyee, which provides that:

(a) An enployer acting in good faith may not be held

l[iable for disclosing any information about the job

performance or the reason for term nation of enpl oynent

of an enpl oyee or forner enployee of the enpl oyer:

(1) To a prospective enployer of the enpl oyee
or former enployee at the request of the
prospective enpl oyer, the enployee, or forner
enpl oyee; or

(2) If requested or required by a federal
State, or industry regulatory authority or if
the information is disclosed in a report,
filing, or other docunent required by |aw,
rule, order, or regulation of the regulatory
authority.

(b) An enployer who discloses information under

subsection (a) of this section shall be presuned to be

acting in good faith unless it is shown by clear and
convi nci ng evidence that the enployer:

(1) Acted with actual malice toward the
enpl oyee or former enpl oyee; or



(2) Intentionally or recklessly disclosed
fal se informati on about the enpl oyee or forner

enpl oyee.

Mi. Code Ann., Cts. & Jud. Proc. § 5-423.8

Wai ver of the common | aw privil ege occurs if the statenment was
made with malice. Wwoodruff v. Trepel, 125 Md. App. 381, 402 (1999)
(holding that, whether a conditional privilege exists, "“is a
question of law for the judge”); McDermott, 317 Ml. at 28. Once
established by the trial ~court, “qualified or conditional
privileges in defamati on cases are forfeited only upon a show ng of
actual malice; that is, a defendant who nakes statenments wth
know edge of their falsity or with reckl ess disregard for the truth
Is not protected.” Rosenberg v. Helinski, 328 Ml. 664, 677-78
(1992). \Whether the conditional privilege has been abused is a
jury question “subject to the censorial power of the judge where
there is no evidence of malice, and the burden on the issue is on
the plaintiff.” woodruff, 125 Md. App. at 402. Malice is defined
as “[k]nowl edge of falsity or reckless disregard for truth. . . .”
McDermott, 317 Md. at 29 (quoting Marchesi v. Franchino, 283 M.
131, 139 (1978)). The statutory immunity can be waived if
appel | ees acted with “actual nalice toward the . . . [appellant];
or intentionally or recklessly disclosed false information” about

him See MI. Code Ann., Cs. & Jud. Proc 8 5-423(b), supra.

8Unl ess ot herwi se i ndi cated, the Court shall refer to Md. Code
Ann., Cs. & Jud. Proc. (2006).
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“I'f the communication is nade, not at all for the purpose of
protecting interests legally recognized, nor in the perfornance of
a duty which the |aw encourages, the pretense under which it is
made, instead of furnishing a defense, will aggravate the case.”
Orrison v. Vance, 262 Ml. 285, 294 (1971) (citation and internal
quotations omtted). Thus, actual malice does not only nean
P —will. Id. at 295. Actual malice is better described as a
pur pose not within the social policy of which the |aw secures the
“techni cal device of privilege.” 1d. The Orrison Court held that,
in that context, malice nmeans “a reckless disregard of truth, the
use of unnecessarily abusi ve | anguage, or ot her circunstances which
woul d support a conclusion that the defendant acted in an
i1l-tenpered manner or was notivated by ill-will.” Id.

Appel | ants argue that whether appellees acted with nalice
required the trial court to consider all of the surrounding
ci rcunstances, such as appellee’s reasonable belief in his
statenments, any excessive nature of the | anguage he used, whether
t he di scl osures were unsolicited and “whet her the comuni cati on was
made in a proper manner and only to proper parties.” Id.

According to appellant, the trial court applied the wong
standard of proof in granting the notion for judgnent because the
trial judge inproperly reviewed the evidence to determ ne whet her,
by cl ear and convi nci ng evi dence, appel |l ant had produced suffi ci ent
evi dence to determ ne whet her the conditional privil ege was wai ved.
The trial judge, he maintains, was not permtted to review the
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notion for judgnent by the standard of proof that the jury would

ultimately judge the case.®

STANDARD OF REVIEW

Whet her the trial court applied the correct standard of proof
in adjudging its grant of appellees’ notion for judgnent is a
question of |law that we review de novo. Coleman v. Anne Arundel
County Police Dept., 369 Md. 108, 121 (2002). “We reviewthe grant
of a notion for judgnment under the sanme standard as we review
grants of notions for judgment notw thstanding the verdict.” Tate
v. Bd. of Educ. of Prince George’s County, 155 Md. App. 536, 544
(2004) (citing Johnson & Higgins of Pa., Inc. v. Hale Shipping
Corp., 121 Md. App. 426, 450 (1998)). The Court assunes the truth
of all credible evidence on the issue and any inferences therefrom
in the light nost favorable to appellants, the nonnoving parties.
Id. (citation omtted). “Consequently, if there is any evidence,
no matter howslight, that is legally sufficient to generate a jury
question, the case nust be submtted to the jury for its
consideration.” 1d. at 545 (citing Washington Metro. Area Transit

Auth. v. Reading, 109 M. App. 89, 99 (1996)).

°Appel l ants additionally argue that the trial court used a
hi gher standard than that required by the jury to decide the case
because the trial judge intimated to the jury that clear and
convincing evidence is a higher standard than that of beyond a
reasonabl e doubt. The judge’s error was made to the jury after the
notion was granted and had no bearing on the grant of the notion
and is not germane to the instant appeal.
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What standard of proof to apply in a notion for judgnment NOV
was at issue in Hoffman v. Stamper, 385 M. 1 (2005) (Hoffnman
argued that we considered only whether there was any evidence no
matter how slight to review a denial of a notion for judgnment
versus clear and convincing evidence). |In the instant case, both
parties have quoted sel ective passages from Hoffman in which the
Court of Appeals opined that:

Hof frman’s argunent [arose] from the statenent by the
Court of Special Appeals that, in acivil jury case, “if
there i s any evi dence adduced, however slight, fromwhich
reasonabl e jurors could find in favor of the plaintiff on
the clainms presented, the trial court should deny the
defendant’s notion for judgnent at the close of the
evi dence and submt the clains to the jury for decision.”
Hoffman, supra, 155 MJ. App. at 288, 843 A 2d at 178.
That is a correct statenent, which mrrors what this
Court has said in many cases. It would, however, be nore
precise if it read, “from which reasonable jurors,
appl yi ng the appropri ate standard of proof, could findin
favor of the plaintiff on the clains presented.” In
Darcars v. Borzym, 379 M. 249, 270, 841 A 2d 828, 840
(2004), we essentially nade that point-that, in deciding
a notion for judgnent, a court “nust account for and
consi der the appropriate burden of persuasion in deciding
whether to allow the jury to decide an issue.” Even
though the Court of Special Appeals failed to cite
Darcars Wwhen discussing this point, there is no
i ndication that the internedi ate appellate court failed
to apply the appropriate standard in its review It
understood that fraud needed to be shown by clear and
convi nci ng evi dence and, i ndeed, believed that conspiracy
required that hei ghtened standard of proof as well.

Hoffman, 385 Md. at 16-17 (footnote omtted).

In Darcars Motors of Silver Spring, Inc. v. Borzym, 150 M.
App. 18 (2003)[ parcars |I], we held that the clear and convincing
standard of proof had no bearing on the trial «court’s
“determ nation of the sufficiency of the evidence supporting actual
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mal i ce.” Darcars Motors of Silver Spring, Inc. v. Borzym, 379 Ml.
249, 267 (2004)[ parcars |1]. Darcars |, we reasoned, stood for the
proposition that the clear and convi ncing evidence related only to
the jury's consideration of the burden of persuasion. 1d. The
Court of Appeals held that our viewcontradicted both its precedent
and that of the Suprene Court. Id.

The Darcars Court held that a trial judge nust consider
evi dence presented through the prismof the standard of proof that
jury deliberations required because “the burden of production
fluctuates dependi ng on the burden of persuasion in a given case.”
Id. at 268, 270. For exanple, a judge nust not let the jury decide
a crimnal defendant’s guilt or innocence if the evidence coul d not
establ i sh the defendant’s guilt beyond a reasonabl e doubt. 1d. at
270. “Likewi se, a judge nust not allow the jury to consider the
I ssue of ‘actual nalice’ unless the evidence could establish
“actual malice’ clearly and convincingly.” Id. (enphasis in
original).

Thus, in the case sub judice, the trial court had to decide
whet her appellants net their burden of production with evidence,
however slight, that the jury, applying a “clear and convincing”
standard to shoul der the burden of persuasion, could find that
appellees forfeited their conditional privilege and acted

intentionally and willfully such that appellants’ clainms could



reach the jury. The trial court did not apply the wong standard
of proof with regard to the notion for judgnent:

“Actual nmalice” cannot be established nerely by
show ng that: the publication was erroneous, derogatory
or untrue; the publisher acted out of ill will, hatred or
a desire to injure . . . ; the publisher acted
negligently; the publisher acted in reliance on the
unverified statement of a third party w thout personal
know edge of the subject matter of the defamatory
subj ect; or the publisher acted w thout undertaking the
i nvestigation that woul d have been nmade by a reasonably
prudent person. NMoreover, malice is not established if
there is evidence to show that the publisher acted on a
reasonable belief that the defamatory material was
““substantially correct’” and “there was no evidence to
i npeach the [ publisher’s] good faith,” New York Times Co.
[v. Sullivan], 376 U.S. [254,] at 286, 84 S. C. [710,]
at 729 [, 11 L. Ed. 2d 686].

Capital-Gazette Newspapers, Inc. v. Stack, 293 M. 528,
539-40, 445 A 2d 1038 (1982) (enphasis added; other
citations omtted).
Bagwell v. Peninsula Reg’l Med. Ctr., 106 M. App. 470, 512-13
(1995) (enphasis omtted).

Appel l ants incorrectly assert that, “unless there is no
evidence whatsoever of malice,” the jury nust decide, as a question
of fact, whether the privil ege has been forfeited. (Enphasis added
by appellants). As discussed supra, the jury deci des whet her the
conditional privilege has been abused after a trial court
determnes that the conditional privilege exists and there is
evidence in the record for such a jury determ nation. In Exxon
Corp., there was evidence that accusations of theft were |ater

retracted, and excessive publication in the presence of persons

who had no interest in the information. Exxon Corp., USA v.
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Schoene, 67 M. App. 412, 422 (1986) (remanding for a new tria

wher e evi dence existed in the record that the conditi ona
was abused).

Concl udi ng that there was no evidence in the record f

privilege

romwhi ch

the jury could find malice, the trial judge reasoned that

there i s no cl ear and convi nci ng evi dence, as a natter of
fact there is no evidence at all in this [c]Jourt’s m nd
as to actual nalice towards the [appellants]. And there
is no evidence, as far as |’'m concerned, and certainly
not clear and convincing evidence, whether it was
intentional. The third criteria was is there clear and
convi nci ng evi dence that was reckl essly discl osed -- that
[ appel | ee] reckl essly disclosed false information about
[ appel I ant] ?

So I'lIl grant at this point partial judgment in
favor of the [appel | ees] concerni ng def amatory st atenents
concerning clear and convincing evidence as to actua
mal i ce and whether or not it was intentional.

* * *

Since | granted judgnment, since there is not clear and
convi nci ng evi dence, and | have granted j udgnent on count
one concerning actual nmalice or intent, that basically
takes the teeth out of count two because there has to be
intent and it has to be willful. Andit’s not there. So
| amgranting the [appellees] notion for judgnent inits
entirety as to count two.

* * *

Let’s assune sone of the information is fal se. Let’s
assune t hat [appel | ee], what [appellee’s] doingisreally
parroting information that was given to himin 2001 when
[ appel | ant] was a vol unteer EMS and the chief at the tine
was Chief Sturm . . . . And the evidence is
uncontradicted that. . . . [appellee] didn't know what
this investigation was about or who it was about. And
[ appel | ee], and it’ s uncontradi cted when he was shown t he
rel ease, took it to [the Chief] and said he had
concerns. . . . And [the Chief] said, “Ch this is fine,
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answer all the questions.” And basically what it is he

answer ed questions, he indicated a couple of situat
from personal know edge . . . . back in 2001 when

i ons
t he

[appellant] was there for seven or eight nonths as

whet her a volunteer or paid enployee. It doesn’t

make

any difference. Fast forward to 2003, what he was told

probably in 2001 by Chief Sturmwhen the [appellant]
no | onger enployed there, that’'s why we get over
“Well we can’t afford to pay hi manyway. We let him

| agree “letting go” is not the same thing

was

this

go. ”
as

term nation. So basically what [appellee] was statingto
t he FBI agent was i nformati on he had recei ved or renmenber
[sic] that Chief Sturm told him back in 2001 when

[ appel l ant] |l eft plus his own personal observations.
that was about it.

And

Further discussing the grant of the notion for judgnent and

t he standard by whi ch the question could reach the jury,
st at ed:

The question 1’ve got is there clear and convin

the court

ci ng

evidence at this point that there was recklessly

di scl osed fal se informati on about the [appellant]?

Now

the point is whether it was false information or not, |

don’t know. Qoviously the [appellant] alleges t
[sic] false information disclosed by [appellee].
[appellee] know it was false infornmation when

her e
Dd
he

disclosed it? | don’t know. Is it by a preponderance of
the evidence? No. It has to be recklessly disclosed.

It has to be by clear and convinci ng evi dence.

And | know the appellate courts feast on this

ki nd

of stuff when it goes down on appeal regardless of which

way | rule, especially before a case goes to the |
But I find from the evidence, | find no clear
convincing evidence of recklessly disclosed f
information. There nmay have been fal se information

ury.
and
al se
but

there is no evidence that [appellee] knew it was fal se.

And there i s no cl ear and convi nci ng evidence that it
reckl essly discl osed.

Appel lants argue that the trial <court’s find
erroneous i n concl udi ng that SEMS “t erm nat ed” appel | ant,

was not properly maintaining the drug boxes, appellant
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getting billing sheets done and that appel | ant brought his children
to work.

Testinmony indi cated that Chief Sturmand SEMS enpl oyee, Brigit
Hell er, inforned appellee in regard to the drug boxes and billing.
Ms. Heller did not recall a discussion nor did she deny one as she
testified she could not renenber.® The m nutes of the February 4,
2004 neeting, relied upon by appel |l ants, contain no exact statenent
by appellee and the only testinony at trial in regard to
appel l ant’ s | at eness cane from appel | ee:

[ Appel  ants’ counsel]: Nowwas [appellant] ever late for
work many tinmes like it states in the SEMS m nutes?

[Appellee]: | can’t answer that | ran from nmy house a
| ot.

[ Appel  ants’ counsel]: ay. So you wouldn’t have had
any know edge of whether [appellant] was |late for work?

[ Appel l ee]: Again | can’t answer that.

[ Appel l ants’ counsel]: So that’s a no?

[ Appel 1 ee]: No.
Appel lee testified that he recalled incidents when appellant’s
children came to work with appell ant.

Viewing all of the evidence in the light nost favorable to
appellants, a jury could not have reached the conclusion that

appellees, with “knowing falsity or reckless disregard for the

YAppel lants argue intheir reply brief that Heller’s testinony
leads to the inference that she would have only discussed such
matters with the Chief or “an ALS provider.” As Heller was unable
to deny the conversation with appellee, we will not presunme it
coul d not have occurred.
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truth,” entertained any serious doubts as to the truth of their
publ i cati on. See Marchesi, supra, 283 M. at 137. A | ack of
know edge on appellee’s part does not denonstrate an awareness of

probable falsity or reflect his serious doubts as to the truth of

what he conveyed to the FBI. Appellee was not forewarned of the
FBI's investigation. Appel | ee personally observed appellant’s
behavior and related to his superiors other information. The

evi dence does not reflect that appellee knew his information was
I naccurate or false.

We hold that the trial court did not err in finding that the
evi dence did not support appellants’ offer of proof that appell ees
acted intentionally or willfully or that there was evidence from
whi ch the jury coul d have found appellees intentionally interfered

wi th appell ants’ prospective business rel ations.

JUDGMENT OF THE CIRCUIT COURT
FOR WASHINGTON COUNTY AFFIRMED.

APPELLANTS TO PAY COSTS.



