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Headnote:

Evenif aduty to procureablood test exists under Section 16-205.1 of the Trangportetion
Article, the gppropriate remedy, under thefactsof thiscase, would merely beto alow
defense counsd to argue aninferencethat had ablood test been administered, itsresults
would havebeen favorableto petitioner. Defense counsd wasafforded the opportunity
during dosng argument to argue an inference, that had ablood test been adminigtered its
resultswould havebeen favorableto petitioner. Petitioner wasentitled to nothingmore.
Accordingly, we affirm the ruling of the Circuit Court for Howard County.
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On September 3, 1998, petitioner, Mariellen Lowry, was pulled over by Officer DouglassF.
Catherman, of the Howard County Police Department, and charged generally with “driving while
intoxicated” and related charges.* At thepolice station, after thetraffic stop, petitioner consentedtoa
breath test for d cohol concentration and made severd attempts, dl but oneof which were unsuccessful,
to provide sampleswhich could be andyzed by to the Howard County Police? Inabenchtrid beforethe
Didrict Court of Maryland, stting in Howard County, petitioner was convicted of the lesser charge of
“driving under the influence of alcohol” and the remaining traffic offenses.

Petitioner goped ed tothe Circuit Court for Howard County. Petitioner argued, inamationto that
court, thet once she consented to the adminigtration of atest for alcohol concentration and the breath test
did not provide a percentage reading, the State had amandatory duty, upon her reques, to administer a
blood test to determined cohol concentration, and the State’ sfailureto administer theblood test warranted,
a thevery least, amissng evidenceingruction to thejury. The Circuit Court denied the request for the
indruction, but did dlow defense counsd to argue during dosing arguments that because the date failed
to produce atest resullt in evidence, an inference could be madethat if thetest had produced results, those

resultswould have beenfavorableto petitioner. Thejury convicted her of “driving under theinfluence of

! Specificaly, petitioner was charged with failureto obey aproper traffic control device, failure
to digplay aregidration card on demand, and with agenerd vidlation of Maryland Code (1977, 1999 Repl.
Vol., 2000 Cum. Supp.), section 21-902 of the Transportation Article, which includesdriving while
intoxicated and thelesser ind uded offense of driving under theinfluence of doohal. Wenotethat petitioner
wasarrested and charged in 1998. For dlarity and uniformity, we dite the current statutes throughout this
opinion. There have been no relevant substantive changes to the statutes discussed, infra, since 1998.

2 Howard County Police utilized an Intoximeter 3000 to perform the test. Protocol for
adminigtering the test requiresthat two samples be taken per test. The second sample of petitioner’ sfirst
test registered as“insufficient breath.” Petitioner’ s next two attempts both registered “interfering
subgtance.” At thispoint the Intoximeter Operator, Sergeant John Mitchell, ceased dl further testing of
petitioner for alcohol concentration.



acohol” andfailureto display aregistration card on demand.® Petitioner presented two questionsin her
Petition for Certiorari*:
|. DoesMaryland' simplied consent datute, Trangportation Article [section] 16-
205.1, imposeamandatory duty upon officersto obtain atest for acohol concentration

when a detained person consents to the taking of atest?

1. If the court findsaduty exigs, what isthe gppropriate remedy whenan officer
failsto obtain an evidentiary test for alcohol concentration?

Weshdl answer the second question, assuming that aduty exists, and hold that the appropriate
remedly, in that event, would bethe remedy afforded by thetria court inthis case— permitting petitioner
to argue gopropriateinferencestothejury. Itis therefore, not necessary to addressthefirg question. The
gopropriate remedy, under the circumstances here present, would beto dlow defense counsd to arguean
inferencethat had ablood test been subsequently administered, itsresultswoul d have been favorableto
petitioner. Defensecounsd wasafforded the opportunity, during dosing argument, to argue aninference
that had ablood test been adminigtered, itsresultswould have been favorableto petitioner. Thatisal to
which she was entitled.

I. Facts

? Petitioner was sentenced to sixty day's confinement with the entire Sixty day's suspended, two-
yearsof unsupervised probation, afine of $350.00 for the DUI, and afineof $30.00 for thefailureto
display the registration card.

* In her brief to this Court, petitioner attemptsto have usaddressnumerousother issues. A writ
of certiorari wasgranted to address only thetwo questionsoutlined above. Moreover, a ord argument
petitioner, upon aspecificinquiry by the Court, limited her argument to the two questions stated above.
The additiond questionsin her brief that petitioner attemptsto have usanswer arenot properly beforeus.
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Petitioner testified® that between 7:00 and 8:30 p.m. on September 3, 1998, she atended awine
and cheesereception in the office building in which sheworks. Shefurther testified that at thisreception
she drank two glasses of Chardonnay. At goproximatdy 8:30 p.m., heleft the reception and went updairs
to her officein order to preparefor acontract presentation shewas planning to givethefollowing morning.
Sheworkedin her officeuntil approximately 10:15 p.m. and wasin her car driving homeby 10:25 p.m.
Shetedified that shewasvery tired from along day a work and eventried to stop for acup of coffee but
thedorewasdosed. At somepoint whiledrivinghome, shewasutilizing her cdlular tddephoneto talk with
her hushand. The phone disconnected and shewas atempting to redid her husband’ stelgphone number
when shelooked into her rearview mirror and saw apolice car with itsflashing lightsbehind her. She
initially thought that the officer wastrying to pass her, but then redlized that hewanted her to sop. She
pulled over to the side of the road, put her car in park, and turned on her emergency flashers.

Officer Catherman testified that at gpproximately 11:15 p.m. whileontheramp from Route 108
to eastbound Route 32, he observed Ms Lowry’ smotor vehicle® swerve, crooked totheright, crassing
theright Sde lane marker, the painted lane marker by ahaf avehidewidth. The vehicle then quickly
swerved back into the center of thelane.” Officer Catherman then initiated hisemergency lighting
equipment and Sren on hispalice vehicle. Thetwo vehidestraveed a gpproximately 50 miles per hour
for another 0.2 miles before petitioner pulled over to the sde of theroad, put the car in park and turned

on her four-way flashers.

® The partiesto this case testified at two proceedings: one at the District Court and
oneat the Circuit Court. Any tesimony referred to herein is contained in the transcripts of the Circuit
Court proceeding unless otherwise noted.
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Officer Catherman testified thet when he approached thevehidle, thedriver’ swindow wasrolled
down and he* detected astrong fruity odor of an dcohalic beverage emitting fromthe car, fromthedriver's
window. [He] obsarved her eyeswerebloodshot and watery.” When heasked petitioner for her driver's
licenseand regidration, petitioner provided himwith her license, however, she could not locatethevehide s
regigration. He"then asked her about thesmell of the a coholic beveragein her vehicle” towhich she
replied “that she had not been drinking, shewasjust very tired.” Officer Catherman aso noted that
petitioner’ sgpeach was“dow and durred.” At this point, he asked petitioner to exit her motor vehicleto
performseverd sandardized field sobriety tests. Officer Catherman administered threefidd sobriety tests
and subssquently informed petitioner that her performance on thesetestswas cong ent with the presence
of alcohol inthebody. Hefurther testified that petitioner responded by stating“okay, I'll tell youthetruth,
I’vehad two drinks, but I'mredly just tired.” At thispoint he determined that he had probable causeto
place petitioner under arrest and had her transported to the Howard County Southern Didtrict Police
Sation. Hefurther testified thet her demeanor from thetimeof initid contact until shetook the breath test
was polite and cooperative.

Atthe police gation, Officer Karen Slack advised petitioner of her rights pursuant to Maryland

Code (1974, 1998 Repl. Vol., 2000 Cum. Supp.), section 10-309(a) of the Courts and Judicial

® The three tests administered were: (1) the horizontal gaze and nystagmus test;
(2) thewadk andturn test; and (3) theoneleg stand test. Thehorizontal gaze and nystagmustestisan
evauaion of the naturd moving of the human eye asit follows ahorizontaly moving point of reference.
The presenceof dcohal in the body causesthe eyesto take on ajerking movement. Thewak and turn
test requiresaperson to walk toe-to-hed on adraight linefor goproximatdy nineto ten teps. Theone
leg stand test requires a person to stand on oneleg and count out loud for agpproximately fiveto ten
seconds.
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Proceedings Articleand section 16-205.1(b) of the Trangportation Article’ to submit to or refuseto submit
to atest to determine alcohol concentration.? Sheelected to submit to the Breathaly zer test. Sergeant
Mitchell, aState-certified toxicologist, administered theinitial test at approximately 12:25am. on
September 4, 1998° by utilizing an Intoximeter 3000. As Sergeant Mitchell testified, under theregulations
of thetoxicologist for the State of Maryland, atest actualy conssts of two breeth samplesin order to
compare the samplesto ensure that theinstrument isin proper working order. See Regulationsof the
Toxicologist Post Mortem Examiners Commission Sate of Maryland Regarding Tests of
Breath and Blood for Alcohol (October 1, 1995) at 13-15.%° Petitioner’sfirst sample taken during
thefirst test indicated areading of 0.173, but her second ssmplein thefirst test reed “insufficient breath.” ™

Sarting a approximately 12:44 am. on September 4, 1998, Sergeant Mitchel adminigtered the sampling

’ Both statutes state that a person may not be compelled to submit to such atest.

® Thiswasdone by reading petitioner aDR-15 Advice of Rightsforminforming her of the
possihility thet her licensewould be suspended if shesubmitted to atest for acohol and wasfoundto have
an alcohol concentration of 0.10 or more, or if she refused to take such atest.

° Because petitioner was pulled over a goproximately 11:15 p.m. on September 3, 1998, thetest
was adminigtered within thetwo hour timelimit mandated by Maryland Code (1974, 1998 Repl. Vol ),
section 10-303(a)(2) of the Courts and Judicial Proceedings Article.

1 Thisdocument provides, “ Theseregul ationsare st forth pursuant to the responsibility directed
tothe Toxicologist under the Post Mortem Examiners Commission under Section 10-304 of the Courts
and Judicial Proceedings Article, Annotated Code of Maryland.” Id. at 2.

" Pursuant to Maryland Code (1974, 1998 Repl. VVal., 2000 Cum. Supp.) section 10-307(d) of
the Courtsand Judicid Procesdings Artide, an dcohol concentration of greater than 0.07 but lessthan 0.10
“shdl be primafacie evidence that the defendant was driving while under the influence of acohol.”
“*Intoxication per 2 means having an acohol concentration a thetime of testing of 0.10 or more” Md.
Code(1977,1999 Repl. Vol.) section 11-127.1(a) of the Transportation Article. Aswe discussed,
supra, note 6, none of the test results were admitted into evidence.
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procedure two moretimes and on each occasion the deviceread “interfering substance.”** Petitioner
tedtified thet, a thispoint in time, she requested ablood test to prove that shewas not under the influence
of alcohol.”® Both Officer Cathermanand Sergeant Mitchell testified that they did not recall her requesting
ablood test.

Officer Catherman arrested and charged petitioner with“ drivingwhileintoxicated” onthebagsof
hisprior observations of both her driving and her fidd sobriety tests Both Officer Catherman and Sergeant
Mitchel| testified ondirect examination that petitioner became upsat and argumentativewhen shewastold
that shewas being charged despite the absence of aresult stated in percentages from the I ntoximeter.
When asked on direct examination whether petitioner madeany statementsto him ashewasissuing her
the citations, Officer Catherman testified, without any objection from petitioner:**

Yes, shedid. Shegated that she had only had two glasses of wine. Asl was
issuing the tickets, she Sated to me, what you going to charge me? Theseresultsare not

admissblein Court. Shedated to me, don't you think you should be out getting somered
criminas? 'Y ou ought to get anew hobby. Theresult of 1 7 isnot admissiblein Court.

Inabenchtrid beforethe Didrict Court of Maryland Stting in Howard County, petitioner argued

12 Sergeant Mitchdl explained that areading of “interfering substance” meansthat the Intoximeter
hastaken afirg reading and isattempting to take asecond reading but a cohol from thefirst reading has
not yet disspated from theinstrument. Theinstrument reads“interfering substance” to prevent an
Inaccurate measurement of alcohol concentration.

3 Only thirty minutesthen remained in the two-hour window in which the law permitsteststo be
given. Therecord isslent asto other facts from which one could assesswhether this period would have
been adequate to transport petitioner to an appropriate hedth carefacility and to have ablood sample
drawn.

¥ In her brief to this Court, petitioner asserts this testimony was admitted in error.
Asweindicated, shemadeno objection a trid. Moreover, the question was not presented in her Petition
for Certiorari and was waived at oral argument. See, supra, note 4.
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that, pursuant to Maryland Code (1977, 1999 Repl. VVal., 2000 Cum. Supp.), section 16-205.1 of the
Trangportation Articleand Maryland Code (1974, 1998 Repl. Val., 2000 Cum. Supp.), sections10-302
through 10-309 of the Courtsand Judicid Proceedings Article,™ the State had amandatory statutory duty
to provide atest for dcohol concentration to petitioner. Petitioner further argued that pursuant to Sate
v. Werkheiser, 299 Md. 529, 474 A.2d 898 (1984), she should be dlowed an inference a trid that had
ablood test for a cohol concentration been administered the result thereof woul d have been favorableto
petitioner. After an argument by the State, the District Court granted petitioner’ srequest that a
Werkheiser inferencebemade. Petitioner was, nonetheless, convicted of driving under theinfluence of
acohol, aswdl asfailureto obey proper traffic control deviceand failureto digplay registration card on
demand.

Petitioner gpped ed to the Circuit Court for Howard County. Fromtheentriestranscribedinthe
court docket it gppearsthat petitioner submitted amotion requesting aWerkheiser inference on August
11, 1999, whichwas never forwarded toacircuit court judge. Anamost identical motionwasfiled on
December 21, 1999. Nether written motionincluded any request for aningtruction asto theinference.
It appearsthat rather than rule on the motion prior to trid, the trid judge waited until the close of dl
evidencetorule. Attrid, on March 16, 2000, defense counsd argued for thefird timethat, in addition to
being permitted to argue aWerkha ser inferenceto thejury, the inference should dso beincluded asa

jury instruction. The jury instruction proposed by petitioner provided in relevant part:

B All reference, supra andinfra, to sectionsin the Courtsand Judicia Proceedings Articlerefer
to the 1998 Replacement VVolume or 2000 Cumulative Supplement, unless otherwise Sated. See, upra,
notes 1 and 5.
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When apersonisdetained on suspicion of driving while under the influence of
acohol, Marylandlaw placesamandatory duty upon thedetaining officer torequest the
person submit to atest to determine acohol concentration. This person can agreeto
submittoatest or refuse. (Trangportation Article § 16-205.1). When aperson consents
to the adminigration of atest to determine acohol concentration, Maryland law requires
that the test to be administered shdl beatest of bregth unlessthe person isunconscious
or otherwiseincapableof refusng to takeatest to determinedcohol concentration, or the
person hasinjurieswhich requirether remova toamedicd facility, or theequipment to
administer the breath test isunavailable. Under those circumstances Maryland law
providesthat ablood test shall be administered. (Courts & Judicia Proceedings § 10-
305).

Maryland law placesamandatory duty upon apolice officer to adminigter atest
for acohol concentration when aperson consentsto such atest. If the officer faillsto
comply with that statutory duty the courtsin this state have held the person arrested is
entitled to aninferenceat trid that had the test been administered, theresults of that test
would have been favorable to that person. ([Sate v. Werkheiser], 299 Md. 529
(1994)).0

Thetrial judge denied the motion, stating:

All right. The Court has considered this issue and read the State versus
Werkhei[s]er case at 299 Maryland 529, 1984, case. The way the Court reads the
gtuationisthat theconviction can besustained without atest if thereisother competent
evidencewith other gppropriativeevidence, if thereisany competent evidencewhichis
sufficient to establish the offense in the case and the Court does not believe that an
Indruction, such asthe one requested by the Defendant isather necessary or gppropriate
inthiscase. TheDefendant can certainly arguethat defectsinthetest and the procedure
that was utilized here and the lack of confirmatory testing that would have [in]
their view exonerated the Defendant, and that certainly isan argument that can be
meade, but the Court doesnot beievetheindruction. . . by the Defenseis gppropriate and
the Court will therefore, not give the bracketed part of pages 10 and 11.? [Emphasis
added.]

15 Wepoint out againthat aBreathayzer test wasadministered. Appellant’ sargument, therefore,
IS predicated on an assumption that the officer, when the Breathayzer test did not produce apercentage
reading, had amandatory duty to provide petitioner with ablood test upon her aleged request for one.

7 Apparently, the bracketed parts of pages 10 and 11 refer to thetwo paragraphs presented as
the proposed jury instruction which we have just discussed, supra.
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During closing argument, defense counsal was given the opportunity to argueto thejury that
petitioner should have been given ablood test, implying thet, had it been given, it would have proven her
innocence. He argued:

Under Maryland law, the test to administer, a no cost to you, shall bethetest of breath,
however, ates of blood shall be adminigtered if the equipment for adminigtering the breath
testisnot avalable. That'sthelaw. ... Now, what bothersmemost in thiscaseiswhen
apersonistakeninto custody and they losetheir liberty, and wedlow the policeto do thet
because we have laws, sheistaken — sheisarrested — she can't say | want to go get
ablood test or anything like that kind of stuff. Sheisin custody. Sheis handcuffed or
whatever and down a thepolicegation. Sheistaken downthereand shegoesand blows
into abreath machineonetimeand remember what the police[sergeant] said, Stting back
there, hesad, hey, they’ reonly supposed to tekeit onetime. But the policewerebeing
nice. ... They had her asscond time, whoopee, but this— you know, and then shetried
itathird time. What wasshetryingtodo? Y ou redarnright shewastryingto givea
bresth sample, and you' redarnright thismechinewas mafunctioning, and you' redarnright
thet the policedidn’t follow the law, because whét isthelaw when the machine— when
the breath test operation isnot available, now, look for thewords here, right hereinthe
datute. . .. It sayshowever, atest of blood shal be administered. . . . But thisisvery
important words, shal, when the mandatory word, shall, comes, let’ smakeit aleve
playingfidd. Let’smakethe policedo what they arerequired to do. You takeaway a
person’ s liberty and make the police follow — follow their law. . . . | submit, inthis
particular case, that no oneknew what washappening. Policeofficer says with certainty,
... Inathousand cases he' sgiven, he' snever seen one of these, interfering substances.
Oh, boy, that soundslike somebody, there s something abbout something happening here
that | don’t know what happened here, but clearly, no oneknew what was happening. .
.. [W]eknow that the police didn’t know what to do & that particular point. Read the
rule of law. Seewhat they should have done. They should have given her a blood
test at that particular point. Now, that’s our defense. And, you know that’s our
defense. ... I’'mgoing to say to useyour common sense. Use your own experiences.
Imagineyou reout there, inthemiddle of the night, and you get arrested for drunk driving,
andyoutry threetimesto takeaBregthdyzer and that thing fails. But by your implications
well, that’ snot right, we al know that’ snot right. What' swrongin that? Because she
was not given a chance to prove her innocen[c]e. . .. | don’'t know what happens
tojustice, all | know is that my client was denied her right to be able to prove
her innocence. [Emphasis added.]

I1. Discussion



Thecontrolling satutesare section 16-205.1 of the Trangportation Articleand section 10-305 of
the Courtsand Judicid ProceedingsArtide. Wesadin Satev. Loscomb, 291 Md. 424, 435, 435 A.2d
764, 770(1981) that “ § 10-302 through § 10-309 and § 16-205.1 (¢), liketheir predecessors, areinpari
materia. They must be construed harmonioudy in order to givefull effect to each enactment.” The
current statutes are construed similarly; harmoniousy. See Hylev. Motor Vehicle Administration,
348 Md. 143, 149-50, 702 A.2d 760, 763 (1997).

Section 16-205.1 states in relevant part:

§16-205.1. Suspension or disqualification for refusal to submit to
chemical testsfor intoxication.

(a) Definitions; implied consent to chemical test. — (2)(i) In this section,
the following words have the meanings indicated.

(iii) “Test” means:

1. A test of aperson’shbresath or of 1 pecimen of aperson’sblood to
determine alcohol concentration;

(2) Any personwho drivesor attemptsto driveamotor vehideon ahighway or
onany private property that isused by the publicin generd inthis Stateis deemed to have
consented, subject to the provisonsof §8 10-302 through 10-309, indusive, of the Courts
and Judicia Proceedings Article, to take atest if the person should be detained on
suspicion of driving or attempting to drivewhileintoxicated, while under theinfluence of
acohol, while so far under the influence of any drug, any combination of drugs, or a
combination of one or more drugs and a cohoal that the person could not driveavehicle
safely, while under theinfluence of acontrolled dangerous substance, in violation of an
alcohol restriction, or in violation of § 16-813 of thistitle.

(b) No compulsion to take chemical test; consequences of refusal. —
(1) Except asprovided in subsection (c) of this section, aperson may not be compelled
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totakeatest. . ..

(2) Except asprovided in subsection (€)™ of thissection, if apolice officer sops
or detainsany person who the police officer has reasonable groundsto believeisor has
been driving or attempting to driveamotor vehiclewhileintoxicated, whileunder the
influenceof doohal, whileso far under theinfluenceof any drug, any combination of drugs,
or acombination of one or more drugs and alcohol that the person could not drivea
vehicdlesafdy, whileunder theinfluence of acontrolled dangerous substance, inviolaion
of anacohal regriction, or inviolaion of § 16-813 of thistitle, and whoisnot unconscious
or otherwise incapable of refusing to take a test, the police officer shall:

(i) Detain the person;

(i1) Request that the person permit atest to be taken; and

(ii1) Advisethe person of the administrative sanctionsthat shal beimposed for
refusd totakethetes, induding indigibility for modification of asuspenson or issuance of
arestrictivelicense under subsection (n)(1) or (2) of thissection, and for test results
indicating an alcohol concentration of 0.10 or more at the time of testing.

Section 10-305 provides:
8 10-305. Same — Type of test administered.
(a) Alcohol content. — The type of test administered to the defendant to

determinea cohol concentration shall bethetest of breeth except that thetest of blood
shall be the type of test administered if:

(1) Thedefendant isunconscious or otherwiseincapable of refusng to teke atest
to determine acohol concentration;

(2) Injuriesto the defendant require removal of the defendant to amedical
facility; or

(3) The equipment for administering the test of breath is not available.

18 Subsection 16-205.1(c) specifies circumstances where an individual is required
totakead cohol concentrationtest. It isdistinguished from subsection (b) whereanindividua may not be
compelled to take such atest.
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(b) Drug or controlled dangerous substance content. — The type of
specimen obtained from the defendant for the purpose of atest or teststo determinedrug
or controlled dangerous substance content shall be a blood specimen.

(c) Person incapable of test refusal. — Any person who is dead,
unconscious, or otherwiseinacondition rendering himincapable of test refusa shdl be
deemed not to have withdrawn consent.

Arqguing for an Inference, not an Instruction, was the Appropriate Remedy

Petitioner contends that the appropriate remedy when the State does not produce an acohol
concentration test result intermsof percentages, as opposed to producing such aresult, isfor thetrid court
togiveanindruction tothejury sating, asametter of law, that the accusad isentitled to aninference that,
had ablood test been administered, the results would have been favorableto petitioner. Wedisagree.

In Werkheiser, 299 Md. 529, 474 A.2d 898 (1984), we analyzed the same statutory scheme
aswedointhecasesubjudice. Inthat case, Werkheiser wasinvolved in asingle car accident and
rendered unconscious. The policeofficer who arrived on the scenehad reasonable groundsto believe that
Werkheisr was driving whileintoxicated or under theinfluence of acohol based onthesmdll of acohol
onWerkheiser andinhiscar. AnunconsciousWerkhe ser wastrangported to ahospital and subsequently
charged with aviolation of section 21-902(b). Thedifferent Satutory provison thereinvolved mandated
that, under the circumstancesthen existing, apoliceofficer must procure asampling of the blood of the
driver.® Thepolice officer failed to direct that ablood test be administered because hewas unaware of

the statutory requirement, under the facts of that case, that he procure such atest. We held that the

provisions of section 16-205.1(d) and 10-305(b) made such atest mandatory. Weheld that “the

¥ Unlike the provisions of the statutes involved in the case at bar.
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appropriateremedy available. . . [under the circumstances present inWerkheiser] would beto alow an
inferencethat had thetest been administered, the result thereof would have been favorableto him, to be
weighed by thetrier of fact dong with dl the other evidence presented, indluding the officer’ sreasonsfor
not directing that the test be administered.” 1d. at 538, 474 A.2d at 903.

We noted additionally:

However, thereisnoindication, and thelegidature obvioudy intended none, to suggest thet

inany pr(_)secuti on for an acohal related offense the chemicd test isaprerequidteto a

prosecution.
Id. at 536, 474 A.2d at 902.

In Werkheiser, quoting favorably from People v. Culp, 189 Colo. 76, 537 P.2d 746 (1975)

(en banc), we noted:

“...Wequote from[Sate v.] Reyna, 92 Idaho 669, 448 P.2d 762
(1968)] and adopt the Idaho Supreme Court’ s disposition of this argument:

‘... theright to due process of law does not includetheright to
begivenabloodtestindl cdrcumstances. To hold atherwisewould beto
transform the accused’ sright to due processinto apower to compel the
State to gather in the accused’ s behalf what might be excul patory
evidence. ... [TheState] had no obligation to obtain for gope lant what
he speculates might have been more scientific evidence of sobriety. ...

Id. at 537-38, 474 A.2d at 903. We agreed with the Colorado Court, Sating further: “We. . . find the
Stuation analogousto other formsof evidencewhich the[S]tate may not have availablefor trid.” Id. at
538, 474 A.2d at 903. Wethen noted our holdingin Eley v. Sate, 288 Md. 548, 419 A.2d 384 (1980),
involving the abbsence of fingerprint evidence. Quoting from Eley in respect to what may be gppropriate
when such evidenceis absent, we dated “it is not unreasonableto dlow the defendant to cdll attention to

[the State' 5] failureto do so.” 1d. at 538, 474 A.2d at 903.
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Wethen noted that asufficient remedy wasto “dlow aninference” Id. Weultimatdy held thet
when achemica andysisisnot offered by the Sate, it may “ attempt to meet itsburden of proof with other
probative evidence.” Id. at 540, 474 A.2d at 904.

The State, in many circumstances, iscompelled to preserve evidenceinits possession and to
produce it upon proper request and/or to produce it without request if it tends to excul pate a defendant.
Generdly, itisnot required to generate or find evidencefavorableto adefendant. The postiontaken by
the petitioner, that the State either conduct ablood test or that the Court instruct the jury thet thefailure of
the Stateto conduct ablood tet leadsto aninferencethat it would be excul patory, in effect, wouldimpose
aburden onthe State to generate or find exculpatory evidence. We have not yet placed such aburdenon
the State under conditions similar to those here present and are unwilling to do so under these
circumstances.

Werecently had the opportunity to again eva uatethe law concaming missng evidenceindructions
in Maryland in Pattersonv. State, 356 Md. 677, 685, 741 A.2d 1119, 1123 (1999).% In Patterson,
the defendant was charged with possession with intent to distribute cocaine found in ajacket inan
automobile hewas driving. The defensetheory of the case wasthet thejacket belonged to someonedse
and Patterson dlaimed that if thejacket was produced and hewereto try it on, thejacket would not fit him.
The policeofficerswho arrested Petterson had photographed thejacket but did not retain it asevidence,
Defense counsd requested that an ingruction be given to thejury stating that becausethe Satefaledto

produce the jacket, “you may decide thet the evidence would have been unfavorabletothe Stiate” 1d. a

2 Inlight of our holding on the scond question, we do not directly addresswhether evidencewas,
in fact, missing in this case.
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682, 741 A.2d a 1121. Thetrid court refused to ddiver theingruction. Ingeadthetrid judgedlowed
defense counsd toarguetheinferenceto thejury during dosing argument. When conddering theweight
that should be given to missing evidence we said:

Anevidentiary inference, uch asamissng evidenceor missngwitnessinference. . . isnat
based on alegd standard but on theindividud factsfrom which inferencescan bedrawn
and, in many ingtances, severa inferences may be made from the same st of facts. A
determination asto the presence of such inferences does not normally support ajury
indruction. While supported ingtructionsin respect to mattersof law are required upon
reguest, instructions as to evidentiary inferences normally are not.

... When evidenceismissng, gpoparently dueto the act or omisson of oneof the
parties, an inferencethat the evidence would have been unfavorableto that party may be
gopropriate. Thatisdl thatisrequired. ... Wenow further refinetheissuein the case
sub judice by holding that, regardless of the evidence, amissing evidenceingtruction
generdly need not begiven; thefallureto give such aningructionisnether error nor an
abuse of discretion.

Id. at 685, 688, 741 A.2d at 1123, 1124. We also noted in Patterson that:

Maryland Rule4-325(c) imposesarequirement that ingtructionsbegivenin

respect to the gpplicablelawinacase. 1t doesnot goply to factud mattersor inferences

of fact.
Id. a 684, 741 A.2d & 1122. Althoughit wasnot the holdingin the case, we opined that indructionsthet
inferences not bemade, might be appropriate where thereis no evidentiary support for theinference.
Davisv. Sate, 333 Md. 27, 49, 633 A.2d 867, 879-80 (1993). We quoted from Robinsonv. Sate,
315 Md. 309, 318, 554 A.2d 395, 399 (1989):

Only if, assamatter of law, theunfavorable[or favorabl €] inference could not have been

dravn by thejurorswould thetrid judge have been authorized to prohibit the prosecutor

from posing that same question in argument.

Davis, 333Md. a 49, 554 A.2d at 399. 1t might be argued that an ingtruction to the same effect would
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not beerror under such circumstances. We, however, emphasi zed that the better practice wasto permit
the party to arguefor thedrawing of inferencesrather than to have the court ingruct thejury. Spesking
of inferences, we said:

Whereaparty rasesthe missng witnessrule during closing argument, itsuseisjudt that

— anagument. ... Furthermore, the opposing Sde dso has an opportunity to refutethe

argument and counter with reasons why the inference is inappropriate.

In contradt to the argument context isthetrid judge sindructiontothejury. Inthe

|atter case, the inferenceis communicated to thejury as part of thejudge shinding jury

ingructions, cresting the danger thet thejury may givetheinferenceunduewelght. ... A

trid judge has discretion to deny amissing witnessingdruction, leaving thematter todosing

arguments, even when the facts would support the inference.

Davis, 333 Md. at 52, 633 A.2d at 879-80; see also Bruce v. Sate, 318 Md. 706, 569 A.2d 1254
(1990).

In accordance with Patter son and Werkheiser, even if the State had a duty to administer a
blood test to determined cohol concentration after the*0.173%,” “insufficient bresth,” and “interfering
substance’ readingswere produced by the bregth tests, the gppropriate remedy to curethe dleged error
wasto alow an inference to be argued to the jury during closing argument. The circuit court judge
informed petitioner that aninference was gppropriate and defense counsd had the opportunity to, and did,
arguefor aninferenceto thejury during closng argument. Thatisdl to which petitioner was entitled.
Accordingly, we affirm the ruling of the Circuit Court for Howard County.

JUDGMENT OF THE CIRCUIT COURT FOR

HOWARD COUNTY AFFIRMED; COSTSTO
BE PAID BY PETITIONER.
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Concurring and Dissenting opinions follow:

Concurring Opinion by Cathell, J.:

| concur with the reasoning of the Court’ sopinion and its resol ution of the second question; thus,
| dso concur intheresult. | write separately because| fed that we should also resolvethefirst question.
Additiondly, | dissgreewiththeviewsexpressed in repect tothat firgt question by Chief JudgeBdll inhis

dissent.
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Whilel agreethat, generdly, Maryland Code (1977, 1999 Repl. Val., 2000 Cum. Supp.), section
16-205.1 of the Transportation Article' doesimposeamandatory duty upon officersto provideatest for
acohol concentration when adetained person consentsto thetaking of thetest, | would not hold that such
atest needsto produce apercentage reading that might resultin admissble evidence. Sometimes, asin
this case, results generally admissible as evidence cannot be obtained. In the case sub judice, the
Howard County Policetook four samplesas part of threetestsfor acohol concentration on an approved
intoximeter that wasin proper working order.? In my view, the machine performed asit was designed to
operate on al four occasions. Onthefirst sampleof thefirst test it registered “0.173" followed by
“insufficient breeth” on the second sample. The second sampling wasto confirm thefird result. Ontwo
subsequent samplings, it registered “ interfering substance.” When thefirst sample of the second test
indicated “interfering substance,” the officer began another test and thefirst sampleof that test also
indicated “interfering substance.” At that point, with only thirty minutes remaining in the statutorily
mandated testing period, he ceased administering the test.

Inmy view, there was no evidence of amachine malfunction — the results given are what the

deviceisdesgnedto register when certain conditionsexist. Thefact that thetest resultsdid not provide

! Any future referenceto section 16-205.1 isareferenceto Maryland Code (1977, 1999 Repl.
Val., 2000 Cum. Supp.) section 16-205.1 of the Trangportation Article. Aswe discussed, supra, note
1, dthough petitioner wasarrested and charged in 1998, we are citing the current Satutesasno relevant
substantive changes have occurred since 1998.

2 Generdly, atest is congidered to be two samplings of breath. When thefirst sample of atest
reads“interfering substance,” anew testiscommenced. Therewerefour samplingsinthecasesubjudice
in three tests.
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apercentage reading that might be admissible asevidence’ of intoxication or sobriety did nat, inmy view,
thenimpose upon the Statethe additiond duty of administering ablood tes for acohol concentration even
if therewasafacility in close proximity, where petitioner could have been trangported and blood taken
within the thirty minutes remaining of the testing period.
1. Analysis

Whilesection 16-205.1 of the Transportation Articlemay generdly imposeaduty upon officers
to obtain atest for acohol concentration when adetained person consantsto the teking of thetet, | would
not hold that such atest needsto produce admissible percentageresults. Such testsdo not dways produce
suchresults. Thefact that, inthe case sub judice, thetest results did not provide admissible percentage
evidenceof intoxication or sobriety did nat, as| percaveit, thenimpose upon the Statethe additiond duty
of further administering ablood test for alcohol concentration. To the extent blood test evidence might be
exculpatory, the Sateisnot generdly required to generate such evidence. It must produceit if it hasit, but

normdly the State is not required to undertake processes that might lead to the creation of excul patory

® It might beargued that, generdly, thefirst sample of thefirst test 0.173 might haveto have been
confirmed by the second sample of thefirst test in order to beadmissble dthough | am unaware of any
such statutory requirement. It isthe procedure outlined in the regulations of the State toxicologist that
requireasecond reeding. Inthiscase, thesamplings resultswere marked as State sExhibits4A, 4B, and
AC for identification purposesonly. The State began to introduce theminto evidence but atimdy ojection
by defense counsd was sustained by thetrid court. Apparently the results were kept out because they
werebdievedto beincondusve, and thusnot sufficiently rdlevant, and theresultsof thefirs sampleof the
firg test would be more prgudicid than probative. | do notethat the admisshility of suchtest resultsare
controlled by sections 10-306 and 10-307 of the Courts& Judicid ProceedingsArtide. Thereisnothing
inthelanguageof that Satute, as| read it, which discussestheevidentiary admissibility of resultsother than
those stated in percentages. Section 10-306, in respect to admissibility without the presence of a
technician, isframedintermsof “results’ of thetests. Section 10-307 gpesksto theadmissibility of “the
amount . . . as shown by analysis.”
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evidence. Under thefactsof thiscaseablood test to determined cohol concentration wasnat, inmy view,
mandated in the first instance.

| noteinitidly when attempting to discern theintention of the Legidaurein enacting aparticular
datute, we recently said in Edgewater Liquors, Inc. v. Liston, 349 Md. 803, 709 A.2d 1301 (1998).

“In congruing themeaning of awordin agatute, thecardind ruleisto ascertain and carry
outthered legidativeintention.” Legiddiveintent generdlyisderived fromthewordsof
the statute at issue. “We are not constrained, however, by . . . ‘theliteral or usud
meaning’ of thetermsat issue.” “Furthermore, we do not read statutory language ‘in
Isolation or out of context [but condrueit] inlight of thelegidature sgenerd purposeand
in the context of the statute as awhole.””

Id. a 807-08, 709 A.2d at 1303 (internd citations omitted) (dterationin origind). We commented inan
earlier case:

When we pursue the context of datutory language, we arenot limited to thewords
of thegtaute asthey are printed in the Annotated Code. \WWe may and often must consder
other “externd manifesaions’ or “persuadveevidence” induding abill’ stitteand function
paragraphs, amendmentsthat occurred asit passed through thelegidature, itsrdaionship
to earlier and subsequent legidation, and other materid thet fairly bears on the fundamentd
issueof legidative purpase or god, which becomesthe context withinwhich weread the
particular language before usin a given case.

... Thus, in Satev. One 1983 Chevrolet Van, 309 Md. 327, 524 A.2d 51
(1987), . .. . [dlthough wedid not describe any of the Satutesinvolved in that case as
ambiguousor uncertain, wedid searchfor legidative purpose or meaning— what Judge
Orth, writing for the Court, described as“thelegidaivescheme” .. .. Seealso Ogrinz
v. James, 309 Md. 381, 524 A.2d 77 (1987), inwhich we consdered legidative history
(acommitteereport) to ass in condruing legidation that wedid not identify asambiguous
or of uncertain meaning.

Kaczorowski v. Mayor & City Council of Baltimore, 309 Md. 505, 514-15, 525 A.2d 628, 632-
33(1987); see Laznovsky v. Laznovsky, 357 Md. 586, 606-07, 745 A.2d 1054, 1065 (2000); Sate

v. Bell, 351 Md. 709, 717-19, 720 A.2d 311, 315-16 (1998); see also Williamsv. Mayor & City



Council of Baltimore, 359 Md. 101, 115-17, 753 A.2d 41, 49 (2000); Riemer v. Columbia
Medical Plan, 358 Md. 222, 235-36, 747 A.2d 677, 684-85 (2000).

Read together, saction 16-205.1 of the Trangportation Article and section 10-305 of the Courts
and Judidd Proceedings Artide contral the actionsthat alaw enforcement officer must take when sopping
or detaining any person, who the officer has reasonable grounds to believe is or has been driving or
atemptingtodriveamotor vehiclewnhileintoxicated or under theinfluenceof dcohal. Frg, provided that
such atest isnot mandatorily required under subsection 16-205.1(c),” the officer isto detain the person,
request that the person permit atest to betaken, and advise the person of the adminidrative sanctionsthet
shdl beimposed for refusa to takethetest. If thedetained individual eectsto take atest, section 10-
305(a) mandatesthat the test shall be abregth test except in three circumstances. Only when: (1) the
individual is unconscious or otherwise incapable of refusing to take atest to determine alcohol
concentration; (2) injuriesto the defendant requireremova of the defendant toamedicd facility; or (3) the
equipment for administering the test of breath is not available, shall a blood test be administered.

Inthe casesubjudice, the paliceofficersfollowed the requirements of thesetwo statutes. Officer
Catherman pulled over petitioner’ svehideafter it demondrated Sgnsof erratic driving by crossng theright
sidelane marker and quickly swerving back onto theroad. When Officer Catherman approached
petitioner’ svehide, hesmelled dcohal, noticed that petitioner’ seyeswere bloodshot, and that her speech
wasdurred. After conducting field sobriety tests, Officer Catherman determined that he had reasonable

groundsto believe that petitioner was driving while under theinfluence of dcohol. At thispoint, in

*If apersonisinvolved in an accident resuiting in afatd or life threstening injury, and an officer
believes the person was under the influence of alcohol, the person’s consent is not necessary.
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accordance with section 16-205.1(b), he detained petitioner and took her to apolice sation to conduct
breath tests to determine alcohol concentration.

Onceat the policestation, in accordance with section 16-205.1(b), petitioner wasadvised of her
rightsto refuse or to submit to atest, and wasasked if shewould submit to abreath test. Petitioner agreed
and Sergeant Mitchdl administered severd bregth testson the Intoximeter 3000. Thefird samplegave
areadingof “0.173,” the second samplegaveareading of “insufficient breath,” and thethird and fourth
samplesboth gavereedings of “interfering substance” TheIntoximeter 3000 performed asit wasdesigned
todo. It gavefour readingsbasad on petitione’ sbreeth samples inputs. The Satutes do not require thet
ablood test be offered to a conscious defendant when a properly operating machinefalsto produce a
potentially admissibleresult. Thel egidaturehasmandated that when anindividua requestsanacohol
concentration tes, the test shall be abresth test except under three specific sets of circumstances, none
of which apply here.

In respect to thefirst question, petitioner argues, in essence, that the policewererequired to
adminigter ablood test to determine acohol concentration when the Intoximeter 3000 failed to provide a
result Sated in percentages. Her rationde, and that of the dissent, isthat because the I ntoximeter 3000
faled to provide such areault, it isasif the equipment for adminigtering thetest of breeth wasnat avallable,
Thus, she, and the dissent, contend that under section 10-305(a)(3), the police were mandated to
administer ablood test to determine alcohol concentration. | disagree.

Thebreath test equipment wasavailablea thetimeof petitioner’ sarrest and it wasutilizedinan
attempt toobtain resultsthat might beadmissble. Thelntoximeter 3000 was never shown to befunctioning
inany way ather than aproper manner. Itisdesgned to indicate“insufficent bresth” when aperson being

-3



tested providesinsuffident breeth. That iswhat it did during the second sampling when petitioner, who hed
just found out that her prior test had produced apercentagereading of 0.173 (aleve far abovetheleved
of intoxication), failed to produceasufficient quantity of breath to betested.> Two other testsconsisting
of one samplefor each test breathed into the machine by appelant were administered. The machine
indlicated thet therewasan “interfering substance” When the machine detectsan interfering subgtance, it
Isdesgnedto soindicateand to not produce apercentagefigure, presumably because such apercentage
figure, under those circumstances, might not be accurate. That iswhat the device did inthe casesub
judice. Inother words, thedevice operated properly. Thedissent arguesthat becausethedevicedid not
produceapercentageresult, itwas unavalable,” sating“theresultsof the[B]reethdyzer’ soperation..
. areproof postivethat the [B]reathdyzer wasnaot ‘in proper working order.” . . .[A] machinethat does
not produce, or isincapable of producing, theresultsit was desgned to produce serves no useful purpose
andis thereby, rendered unavailablefor purposesof 8 10-305. That issmply ameaiter of common sense
and logic.”

| dissgreewith the premise of thedissant. Themachine, asl haveindicated, isgpparently desgned
toindicate" insufficient breath” whenthat stuation exists, andtoindicate interfering substance” whenthat

gtuationexids That, inmy view, isthebetter common sensca and logicd postion. If thedissent’ sview

® Oneinferencethat can beraised from petitioner’ s paraphrased gatementsto the policewhen the
citationswereissued that “theseresultsare not admissiblein court. . . . Theresult of 1 7isnot admissble
incourt,” isthet petitioner wasfamiliar withtheadmissbility requirementsfor Bresthalyzer evidencea the
timethesamplingsweretaken. Therecord reflectsthat in January of 1996, just ayear and nine months
before her arrest in the case @ bar, she was placed on probation before judgment for driving under the
influence of dcohol and for aperiod of time, withinayear of her arrest inthiscase, her driving privileges
had been suspended in respect to that prior offense.
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of “common senseand logic,” wereto prevail, it would completely diminatetheviability of Bresthdyzer
testing. Thedissent states“When it does not produce such a[percentage] result, it is not working
properly.” Under that rationd e, aperson being tested could s mply withhold sufficient breeth as petitioner
may have donewhen called uponto furnish the second sample, resuliting inan “insufficient breeth” reading,
and preventing the devicefromregistering apercentageresult. Under the dissent, themachinewouldthen
be “unavailable’ and a blood test mandatory.°

In short order, it would become known that &l one had to do to beat a Bresthdyzer test wasto
withhold breath, thereby making the machine“ unavailable” She or he could then argue that they had
consented (thereby retaining thar driving privileges under theimplied consent provisonsof the datutes),
but argue that the machine was not operable, i.e,, not available. Then the officer would be required to
obtain blood tests. In other words, the dissent’ s position would be the death knell for the utilization of

Bresthdyzer teding in Maryland, when, dealy, it isthe method that the L egidature hasindicated it prefers

Thereadingsthat the machine digplayed were condstent with its programming and function — it
merely was not providing percentage results asto the sobriety or intoxication of petitioner. Asdiscussed,
Upra, Petitioner’ sfird test condsted of two samples, the second of which recorded “insufficient bresth.”
Theregulaionsof thetoxicologis contemplate Stuationswhere percentage reedings are not obtained based

upon insufficient breath and provides the following guidance:

® The dissent | eaves unanswered what would happen if the person consentsto a breath test,
withholdshbresth thereby thwarting thetesting process, but then declinesto consent tothemoreinvasve
procedure of blood sampling.
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Thetest sequenceisnow completed and theresultsare printed. If thesubject falls

to completethe required test sequence by ether not providing sufficient bresth samplesas

indicated by theinstrument or failing to give sampleswhen directed to do so by the

Operator, then thetest shdl be consdered incomplete and shdl berecorded inthe State

of Maryland Alcohol Testing Log as arefusal.
Regulations of the Toxicologist at 15. Thislanguage recognizesthat the breath testing equipment may
not dwaysprovideitsoperatorswith percentage-based results. No wheredoesit suggest that additiona
Breathalyzer tests be administered or that a blood test would then be required.’

This Court recently had the opportunity to analyze section 10-305in Hyle, 348 Md. 143, 702
A.2d 760. Inthat case, anindividud, Hyle, was suspected of driving whileintoxicated. Smilar to the
petitioner inthiscase, he admitted to drinking, smdled of acohal, and performed poorly on fidd sobriety
teds Hewasarested and takento the Centra Didrict Police Sationin Batimore City where, after bang
informed of hisrights, he agreed to take abreath test. Becauseno quaified technician wasavallableto
perform the breeth test, Hyle wastold that he would be transported to Mercy Hospitd for ablood test.
Hyle refused to take the blood test and subsequently had hislicense suspended for 120 days. Hisappeds
of theadminidrativesugpenson of hisdriving privileges to both an adminigrativelaw judgeand the Circuit
Court for Worcester County were afirmed.? We reversed, holding that amotorist detained on suspicion
of drunk driving was not required to submit to ablood test solely becausetherewasno qudified person

availableto adminigter abregthtest. Beforethis Court, Hyle successfully argued that the equipment to

conduct thetest was available and that the fact that therewas no qudified person to adminigter thetest did

" This regulation would not appeear to prohibit additional consensud testing but it certainly doesnot
requireit.

8 Hylewas detained in Baltimore City but appeded the suspension of hislicensein Worcester
County.
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not maketheequipment unavalable. Thus, ablood test wasnot compeled becausetheexception outlined
in 10-305(a)(3) was not applicable to the facts in Hyle,

Smilarly, the exception outlined in 10-305(a)(3) is not applicableto the facts of the case sub
judice. The Court noted in Hyle, 348 Md. at 151, 702 A.2d at 764, that the Statute does not provide
an exemption wherethe ‘tes’ is unavailable, but instead usesthe specific term * equipment.’””  The Court
dated that, “[w]hileitispossbleto say thet thetest cannot be administered without aquidified personand,
thus, without aqualified person the ‘test’ is unavailable, the same cannot be said with respect to
equipment.” Id. Smilarly, inthecasea bar, dthough admissble percentage readingswere not obtained,
it cannot be said that the equipment used to administer the test was not available.’

Maryland hasdemondrated aclear preferencefor bresth testsover blood testsinthedetermination
of acohol concentration. Hyle provides abackground behind this preference and substantia history

behind the evolution of section 10-305:

Prior to 21983 amendment, § 10-305 permitted the defendant to choose whether
to take ablood test or abreath test. Chapter 289 of the Acts of 1983. Concern arose
regarding theincreasing number of defendants choosing blood tests over bregth tests
becauseof: (1) thedifficulty of accomplishing theblood test in certain Stuations, (2) the
dday in processng caused by administering blood testsindead of breathtests; and (3) the
problems causad by the necessity to have medica personnd atend hearingswhereablood
test wasused. See, eg., Testimony of [then] Lieutenant Governor J. Joseph Curran, J.,
before the Senate Condtitutiona and Public Law Committee (Senate Bill 513) and the
House Judiciary Committee (House Bill 885); Summary of Committee Report, Part 111,
of the Senate Constitutional and Public Law Committee, Senate Bill 513 of 1983;
Maryland Department of Trangportation, Position on Proposad Legidation on SenateBill
513 (February 23, 1983). When 8 10-305 wasbeing amended, it origindly called for the

? Inthiscase, the equipment was present and operating properly — it merely wasnot providing
anadmissible percentagereading. Thisisnat, in my view, acase wherethe equipment, though present,
Isinoperable. The equipment operated. It just did not produce a percentage reading.
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policeofficer to sdect thetypeof test. Ch. 238 of the Actsof 1983. Asorigindly drafted,
the bill read: “ The defendant’ sfailure to take the test selected by the police officer isa
refusd totaketheted, . . . unlessfaluretotakethetes isdueto facilities or equipment not
being avallablefor theadminigration of thetest.” Id. The purposewasorigindly sated as
follows “FOR the purpose of permitting the police officer to salect the type of test for
acohol or drugsto beadministered to adefendant. .. .” Id. Thisverson, however, did
not pass. Infact, “[t]hebill failed 28-17 after anumber of senators complained that it
would give too much discretion to law enforcement officersand harm motorigs rights”
Tom Linthicum, Bill to tighten intoxication tests given new life, BALTIMORE SUN,
March 16, 1983, at F14.

Theversonthat ultimatdy passed diminated officer discretion with repect tothe
typeof test to beadminigtered, and ingtead Satutorily determined which typeof test would
be adminigered: “FOR the purpose of desgnating thetype of test for dcohal or drugsto
be administered to adefendant under certaincircumstances. ...” Ch. 289 of the Actsof
1983. Thefind verson stated that the breeth test would be the test to be administered,
but carved out three exceptions including the one at issue in [the Hyle] case.

In enacting thislegidation, the legidature did not dtogether ban the use of blood
tegts, but did expressadear preferencefor bregth testswhile severdly rediricting Stuations
whereablood test could beused. Anexamination of thehill filerevedsthet thelegidaure
was provided with ampleevidencethat bregth tesswere preferableto blood tests. See,
eg., Summary of Committee Report, Part 111, of the Senate Congtitutional and PublicLaw
Committee, Senate Bill 513 of 1983 (describing one of the purposes of the bill as
“prevent[ing] defendantsfrom subverting theadminidration of atest,and. . . ad[ing] inthe
prosecution of drunk driving cases by obviating the necessity of summoning medica
personnd to testify at thetrid of most of such cases(asisnecessary whenabloodtestis
adminigered”)); Tesimony of [then] Lieutenant Governor J. Joseph Curran, ., beforethe
Senate Congtitutional and Public Law Committee (Senate Bill 513) and the House
Judicary Committee (House Bill 885)(dting that blood tetsare sometimes difficult to
accomplish in certain field situations’ and that blood tests cause delay); Maryland
Department of Transportation, Position on Proposed L egidation on Senate Bill 513
(February 23, 1983).

Furthermore, thebill file containsthe NATIONAL SAFETY COUNCIL, ALCOHOL
AND THE IMPAIRED DRIVER— A MANUAL ON THE MEDICOLEGAL ASPECTSOF
CHEMICAL TESTSFORINTOXICATION WITH SUPPLEMENT ON BREATH/ALCOHOL
TESTS94-97 (Chicago 1976) (MANUAL). The MANUAL setsforth themany advantages
to usng the bresth tegt, including: (1) Whileablood test requires|aboratory fadilitiesand
thustakes |longer to complete, abreath test “is obtainable within afew minutes’; (2) A
bresthtest “accuratdy reflectstheactud pulmonary arterid blood-acohol levd a thetime
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of thetes”; (3) Breath test pecimensavoid“ evidentiary safeguard problems’; (4) Breath
testsrequirelesstechnicd trainingtoadminigter; (5) Thefacilitiesrequired toadminister
abreath tes areminimd; and (6) Subjects usudly haveless objection to the collection of
bresth. MANUAL, at 94-95. Furthermore, thedisadvantages of bregth testsligedinthe
MANUAL ared| diminished by spedific provisonsof Maryland' sdrunk drivinglavs For
example, the MANUAL Statesthat some cooperdion is necessary to adminigter thetedt.
MANUAL, & 96. Maryland sstatute only permitsthe breath test to beadministered with
the licensee’ s consent. 8 10-309(a). The MANUAL also states that the test is not
gpplicableto an unconsciousperson. MANUAL, a 96. Maryland sstatuterequiringa
breeth test has apecific exemption wherethe licensee isunconscious. 8 10-305(a)(1).
The MANUAL a0 saysthat abresth pedmenisdifficult to presarvefor later independent
andyds MANUAL, a 95, so Maryland’ sstatute specificaly providesfor thelicenseeto
obtain an independent test at the licensee' s discretion. § 10-304(e).

Moreover, it ssemslikedy thet thelegidature recognized that ablood test ismore
invaavethan abregthtes. Whilethe adminidration of ablood test to determine dcohol
concentrationisnot congtitutionally impermissible, see, e.g., Schmerber v. California,
384 U.S. 757, 771-72,86 S. Ct. 1826, 1836, 16 L. Ed. 2d 908, 920 (1966); SateV.
Moon, 291 Md. 463, 473, 436 A.2d 420, 425 (1981), the Supreme Court has
recognized theinvasveness of administering ablood test. Such blood tetsimplicatethe
Fourth Amendment. In Schmerber, the Supreme Court upheld the congtitutiondity of
using blood testswithout awarrant to test blood-acohol level. 384U.S. a 771-72, 86
S.Ct. a 1836, 16 L. Ed. 2d & 920. The Supreme Court, however, specificdly limited
that holding tothefactsof thecase. Id. There, thedriver had refused to consent, but the
Court upheld theadmisson of thetest results Sating thet the driver was* not one of thefew
who ongroundsof fear, concernfor hedlth, or rdigiousscruple might prefer someother
meansof testing, such as[4d] ‘[B]reathdyzer.”” Schmerber, 384 U.S. at 771,86 S. Ct.
at 1836, 16 L. Ed. 2d a 920. The Court emphasized: “It bears repesting . . . that we
reach thisjudgment only onthefacts of the presant record. Theintegrity of anindividud’s
personisacherished vaue of our sodiety. That wetoday hold that the Condtitution does
not forbidthe Statesminor intrusonsinto anindividud’ sbody under stringently limited
conditionsin noway indicatesthat it permits. . . intrusonsunder other conditions.”
Schmerber, 384 U.S. at 772, 86 S. Ct. at 1836, 16 L. Ed. 2d at 920.

Hyle, 348 Md. at 151-55, 702 A.2d at 764-65 (someinternd citations omitted)(footnote omitted) (some

dteraionsinorigind).® Asindicated, supra, theposition of thedissent, if itspractical consequencesare

1 ThisCourt hashad occasion to further discussthelegidative history of sections 10-302 through
(continued...)
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conddered, might, and, inmy view, probably would, result in sgnificant reductionintheuse of Breathdyzer
resultsand asignificant increaseintheuse of blood testing. That would be contrary towhet thisCourt hes
previously held to be the intent of the Legidlature.

Thelegidative history behind section 10-305 and related statutes clearly reflectsMaryland' s
preferencefor abregth test over ablood test when determining a cohol concentrationinan aleged dcohol -
influenced or intoxicated driver. See Hyle, supra. A breath test has been mandated asthetest that a
law enforcement officer shall employ except inthree specific circumstances, noneof which, asl believe
and have indicated, exist in the case sub judice.

Petitioner d o arguesthet the police had an afirmative Satutory obligation to presarvethe scientific
evidenceof her blood acohol content. Thereisnoindication that the police officersinvolved did not
presrvetheevidenceinthiscase. Infact, the State sought to have the results admitted, but thetrid court
sugtained petitioner’ sobjection to itsadmissibility. The police collected evidence of petitioner’ sblood
acohol content savera timeswith theintoximeter but percentage readingswerenot produced. Thepolice
presarved theincondusveresults, “0.173 percent,” “insufficient breeth” and *interfering substance” and
sought to have them admitted. Appellant objected and they werenot admitted. No whereinthe satutory
scheme doesit say that theresults of thetest need to be stated in percentagesin order for thetest to be
complete. Theresultsmay beinadmissble (asthey wereruledto bein thiscase), but thetesting process

Is complete.

19(....continued)
10-309. SeeSatev. Loscomb, 291 Md. 424, 435 A.2d 764 (1981) (holding that results of blood test
were inadmissible when officer had blood test administered without the consent of the driver).
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Petitioner assartsthat the State hasfailed to perform an affirmative satutory duty at the cost of
petitioner’ srights and arguesthat because the police did not produce atest of her blood, when she says
sherequested it, shewas denied due process of law. | again note that the police, under the circumstances
of this case, had no mandatory duty to provide ablood test. Furthermore, asthis Court said in
Werkheiser, 299 Md. at 537-38, 474 A.2d at 902-03:

A due processissue was considered by the Supreme Court of Coloradoin
People v. Culp, 189 Colo. 76, 537 P.2d 746 (1975) (en banc). The court stated:

“Weds0 hold that due process principles do not require the Sateto offer
achemica test tothedefendant. Satev. Reyna, [92 |daho 669, 448 P.2d 762
(1968)]; City of Kettering v. Baker, 40 Ohio App.2d 566, 321 N.E.2d 618
(1974). We quotefrom Reyna, supra, and adopt the Idaho Supreme Court’s
disposition of this argument:

‘... theright to due process of law does not includetheright to
be given ablood test in al circumstances.

To hold otherwise would be to transform the accused’ sright to due
processinto apower to compe the Stateto gather intheaccusad' sbehdf
what might be exculpatory evidence. Inthiscase, the State produced
testimonia evidence of intoxication, but it had no obligation to obtain for
gppdlant what he speculates might have been more scientific evidence of
sobriety. The State may not suppress evidence, but it need not gather
evidence for the accused.””

Culp, 537 P.2d at 748 [quoting Reyna, 448 P.2d at 767].

Weagreewiththis reasoning and find the Stuation anal ogous to other forms of
evidencewhich the sate may not have availablefor trid. For ingance, in Eley v. Sate,
288 Md. 548, 419 A.2d 384 (1980), we were confronted with acriminal case where
therewasno fingerprint evidence with respect to the escgpe vehicdle. Judge Colestated
for the Court:

“Whileitisnot incumbent upon the State to produce fingerprint evidenceto prove

guilt, neverthdess whereabetter method of identification may beavailableand the
Saeoffersno explanation whatsoever for itsfallureto comeforward with such
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evidence, it isnot unreasonable to dlow the defendant to cdl atentiontoitsfalure
to do so0.”

Id. at 554, 419 A.2d at 387. In el v. Sate, 49 Md. App. 323, 431 A.2d 752
(1981), the Court of Special Appedsapplied our rulingin Eley to permit comment by
defense counsal that the state had deviated from routine and reliable methods of
identification—in that instance, aline-up. [Alterationsin original.]

When scientific evidence of petitioner’ shlood acohol content iscollected, theremay beaduty to
preserveit, however, as| undersand the satutory schemeapplicablein thiscase, thereisno affirmative
duty that scientific and admissibleevidenceof petitioner’ sblood a cohol content actually beobtained. The
preservation of evidencesandard isthesame, regardlessof whether thetests produce percentageresults
or areinconclusveinthat regard. Merely becausethetestsareinconclusve doesnaot, asl seeit, then
cregteaduty onthe Stateto keep gathering additiond saientific evidence until admissble scientific evidence
IS obtained.

Asthe Court said in Sate v. Moon, 291 Md. 463, 477, 436 A.2d 420, 427 (1981), the rlevant
statutes have not been enacted for the protection of the accused rather they are* concerned with the
protection of the public.” See Major v. Sate, 31 Md. App. 590, 591, 358 A.2d 609, 610 (“The
Generd Assambly, mindful of the safety of personsinthis State and heedful of the generd welfare, has
acted to deter aperson who has consumed d cohal from driving avehideonthehighwaysof Maryland.”),
cert. denied sub nom., Flanagan v. Sate, 278 Md. 722 (1976). In the case sub judice, there has
been no denial of due process because tests were taken and the results were available.

Thepostion | ascribeto issupported, | believe, by another Satute in thislegidative scheme.

Section 10-308(a) of the Courts and Judicial Proceedings Article provides in respect to tests:

The evidence of the andysisdoes not limit theintroduction of other evidence
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bearing upon whether the defendant was intoxicated or whether the defendant was driving
while under the influence of acohol, while so far under the influence of any drug, any
combination of drugs, or acombination of one or more drugsand acohal that the person
cannot drive avehicle safdly, or while under the influence of a controlled dangerous
substance.

The Court of Special Appedsquoted section 10-308(a) inMajor, 31 Md. App. a 595-96, 358 A.2d
at 612-13, when it provided:

Inthelight of these providons, weare convinced that the Legidauredid not intend
that evidence of thed coholic content of aperson’ sbody, obtained through the prescribed
chemicd tetsfor intoxication, be aprerequiste of conviction for violation of thecrime
crested by Art. 66 1/2, §11-902™ Had weany doubt, it would be removed by Courts
Art. 810-308.. .. If evidenceof the chemicd andyssdoesnot limit theintroduction of
other evidence bearing upon whether the defendant wasin anintoxicated condition, under
theinfluenceof intoxicatingliquor, or hisdriving ability wasimpaired by theconsumption
of dcohal, patently, reasonably and logically, such other evidence may beintroduced when
there is no evidence of achemical analysis. To adopt a contrary view would be
unreasonable and incons stent with common sense. SeeHeight v. Sate, 225 Md. 251,
259[, 170 A.2d 212] (1961); Nooe . City of Baltimore, 28 Md. App. 348, 355, 345
A.2d 134] (1975). A person accused of committing the offenses proscribed by Code,
Art. 66 1/2, § 11-902 could completely thwart any prosecution by refusing to submit to
one of the prescribed tests.

We conclude that a person may be convicted of driving avehiclewhileinan
intoxicated condition or while hisdriving ability wasimpaired by the consumption of
aoohal in the absence of evidence establishing the acohalic content of hisbody according
to chemicd anayssmade pursuant to tests prescribed by satute. To put it another way,
theintroduction of evidence with respect to the a coholic content in the accused’ sbody,
asshown upon chemica andyd sthrough testspursuant to CourtsArt. 88 10-302 through
10-309, isnot aprerequisiteto aconviction of the crimesproscribed by Art. 66 1/2, §
11-902 (a) and (b). Conviction may be had on any competent evidence legdly sufficient
to establish the corpus delicti of the crimes and the criminal agency of the accused.

| agree. Alcohol concentration testsare not aprerequisiteto aconvictioninthefirg indance. Inthecase

1 Maryland Code (1957, 1970 Repl. VVal.), Article 66 1/2, section 11-902 isaprerequisiteto
current section 21-902 of the Transportation article. Section 11-902 made it unlawful to drivewhile
intoxicated, impaired by alcohol, or under the influence of drugs.
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sub judice, petitioner was arrested, the tests were conducted, and she was convicted, not on the
inconclusive breeth tests, but on thetestimony of Officer Catherman concerning evidence of petitioner’s
demeanor during the traffic stop.

Thereaultsof thesetestswere not admissible (although the State sought to introduce them) — thet
doesnot makethem missing. Nor doesit make the machine, operating asit was designed to operate,
inoperableor unavailable. Theresultsof themachine soperationwereavallable. Petitioner objectedto
their admisson. Inmy view, the State was burdened neither with the duty of continuing bresth testsuntil
percentage results were gained nor with the duty to conduct ablood test. If it were so burdened,
defendants, asthe Court mentioned in Hyle, 348 Md. a 152-53, 702 A.2d a 764-65, and as| indicate
earlier in this concurrence, could completely forestal the obtaining of percentage reading results by
providing lessthenfull cooperation during thetesting period, thus, thwarting aconvictionin spiteof any
other evidencethat might beavailable. Thisrisk isespecialy highwhenthefirst of severd testsindicates
ahighleve of intoxication asinthe present case. Experienced persons, or personseducated inthe manner
in which the machines work, could thwart the operation of the machine and then claim theright toa
presumption or a court mandated inference, via an instruction, against intoxication.

Generdly, section 16-205.1 of the Trangportation Article doesimpaose amandatory duty upon
officersto obtainatest for alcohol concentration when adetained person consents to thetaking of theted.
| would reach the first issue presented and hold that such atest need not away's produce aresult based
upon percentages. Thefact that theresultsfrom the breeth testsgivento petitioner by thepolice officers
did not provideadmiss bleevidenceof intoxication or sobrigty, inmy view, doesnot thenimpaseuponthe
Satetheadditiona duty of administering ablood test for acohol concentration. Smply Sated, theresults
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of the Breathalizer tests are not missing. They may be upon proper objection, not admissible.
In circumstances such asthose present inthe case at bar, evenif aduty to procure ablood test
exiged, thegppropriateremedy, asthemgority opinion holds, would beto dlow defense counsd toargue
aninferencethat had ablood test been administered, its resultswoul d have been favorableto petitioner.
Asthe Court’ sopinion pointsout, defense counse wasafforded the opportunity during closngtoargue
for aninference, that had ablood test been adminigtered itsresultswoul d have been favorableto petitioner.

| agree with the Court’ s opinion that petitioner was entitled to nothing more.

Dissenting Opinion follows:

Dissenting opinion by Bell, C.J.
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Assuming that Maryland Code (1977, 1999 Repl. Val., 2000 Cum. Supp.), 8 16-205.1 of the
Trangportation Articlegeneraly imposes* amandatory duty upon officersto obtain atest for acohol
concentration when adetained person consentsto thetaking of [the] test,” themgority holdsneverthdess
that the gppropriateremedy to curethe error of fallingto do 01, rather than amissing witnessindruction
given by the court, solely to dlow counsd to argueto the fact finder that, had the blood test been given,

it would have produced aresult favorableto the petitioner. Md_ , , Az, (2000

[dipop.a__]. Themgority thusaffirmsthejudgment of the Circuit Court for Howard County and,
therefore, the petitioner’ sconviction. The concurring opinion embracesthisholding and goesone sep
further, opining that the mandated test itself need not produce a percentagereading, i.e., onethat is
evidenceof intoxicationor sobriety. Id.a ,  A2da  [dipop.a__ ] (Cahdl,J, concurring).
Conssguently, the concurring opinion, reasoning that inadmissible results, are not missing results, rgects
the argument, proffered by the petitioner, Maridlen Lowry, that the failure of the policeto obtain an
admissble percentage reading in her case required the State then to administer ablood test for acohol
concentration. Id.at__,  A.2dat___ [dipop.a__]. | disagreewith both the holding of the
majority opinion and with the reasoning of the concurrence.

Ordinarily, | would addressthemgority opinion and its contentionsfirst and then those of the
concurring opinion. Inthiscase, however, logicaly, and for ease of reading, | will discussthe mgority
opinion and the concurring opinion in reverse order. Answering the concurring opinion alowsfor the
devd opment and explanaion of thepremise, i.e, theory of the case, onwhich thejury indruction | contend
IS required to be given is built.

Though not compellable, see § 16-205.1 (b) (1), any person who drivesin this Stateand is
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Sopped and detained under suspicion of driving under the influence or whileintoxicated isdeamed to have
consented, subject to the provisons of Maryland Code (1974, 1998 Repl. Val., 2000 Cum. Supp.), 88
10-302 - 10-309 of the Courts and Judicia Proceedings Article, to take atest to determine a cohol
concentration. §16-205.1(a) (2). If the person consents, after advice of the consequencesof refusd,
§816-205.1 (b) (2) (iii), 8 10-305 of the Courts Article prescribesthe kind of test that will be given. It
provides:
“(a) Thetypeof test adminidered to the defendant to determine a cohol concentration shal
bethetest of breath except thet thetest of blood shdl bethetype of test administered if:
‘(1) Thedefendant isunconsciousor otherwiseincgpableof refusing teke
atest to determine alcohol concentration;
(2) Injuriesto thedefendant requireremova of thedefendant toamedica
facility; or

(3) The equipment for administering the test of breath is not available.’

“(b) Thetype of specimen obtained from the defendant for the purpose of atest or tests
to determinedrug or controlled dangerous substance content shall be ablood specimen.

“(c) Any person who isdead, unconscious, or otherwisein acondition rendering him
incapable of test refusal shall be deemed not to have withdrawn consent.”

Thus, the preferred tet for dcohol concentration isthe breath test and it will be given unlessthe
defendant isunableto refuseto take atest by reason of unconsciousnessor other condition, hisor her
injuriesrequirethat heor shebetakento amedicd facility, or the equipment for administering thetest is
unavailable. Section 10-307 (b) - (f) of the Courts Article addressesthe effect of theintoxication test
results:

“(b) If a thetime of testing aperson has an a cohol concentration of 0.05 or less, as

determined by an andyssof the person’ sblood or breeth, it shdl be presumed that the

defendant was not intoxicated and that the defendant was not driving while under the
influence of alcohol.
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“(c) If a thetimeof teting aperson hasan dcohol concentration of morethan 0.05 but
lessthan 0.07, as determined by anandydsof the person’ sblood or bregth, thisfact may
not giveriseto any presumption thet the defendant was or was not intoxicated or thet the
Oefendant was or was not driving while under theinfluence of dcohal, but thisfact may be
conddered with other competent evidence in determining the guilt or innocence of the
defendant.

“(d) If a thetime of testing aperson has an dcohol concentration of a least 0.07 but less
than 0.10, asdetermined by an analyssof the person’ sblood or bregth, it shal be prima
facie evidence that the defendant was driving while under the influence of alcohol.
“(e) If at thetime of testing aperson has an acohol concentration of 0.02 or more, as
determined by an andlyssof the person’ sblood or breath, it shdl be primafacie evidence
that the defendant was driving with alcohol in the defendant’ s blood.
“(f) If at thetime of testing a person has an acohol concentration of 0.02 or more, as
determined by an andlyssof the person’ sblood or breath, it shdl be primafacie evidence
that adefendant was driving in violation of anacohol redtriction under § 16-113 of the
Transportation Article.”!™
To be sure, therefore, test results showing a high blood acohol content would have been extremely
prejudicia tothe petitioner, but it waslikewise atogether possiblethat the oppositeresult could have
resulted in areading most favorable to her.

The petitioner agreed to teke atest and breeth testswere given. Unfortunatdy, the breethalyser

did not produce an andyss of the petitioner’ sbreeth admissbleinevidence. Althoughthetest of thefirst

! Maryland Code (1974, 1998 Repl. VVol., 2000 Cum. Supp.), § 10-308 makes clear that other
evidence, in addition to breath tests, are admissbleto prove adefendant’ sintoxication or being under the
influence of alcohol:

“(@) Theevidenceof theandyssdoesnat limit theintroduction of other evidencebearing
upon whether the defendant wasintoxicated or whether the defendant was driving while
under theinfluencecf dcohal, whilesofar under theinfluenceof any drug, any combination
of drugs, or acombination of one or more drugs and dcohal that the person cannot drive
avehicle safely, or while under the influence of a controlled dangerous substance.”
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of the petitioner’ sbresth samples produced an andys sthat purported to measurethe petitioner’ sblood
acohol, subsequent tests of her breeth samples aither failed to corroborate the first andysisor faled to
produce any andyssat dl. To beeffective, two bresth samples must be anadlyzed and areading must be
obtained asto both. Thisisrequired, asthe officer administering the test testified, to ensure that the
breathayser isin proper working order. A readingwasobtained only asto thefirst of the petitioner’s
bresth samples. Theresult from the second was “insufficient breeth” and from the next two, “interfering
substance.” Contrary to the concurring opinion’ s contention that the petitioner “failed to produce a
aufficient quantity of bresthtobetested” Md.a , A2da_ [dipop.a_ ], theSatehas
not contended, and the record does not reflect, that the petitioner sabotaged the test, or wasin any way
at fault for the breathalyser’ sinability to register an admissible result.

Although awarethat, a notime, did the breethalyser produce resultsfrom two samplesso asto
be able to compare them for the purpose of insuring that the instrument was working properly, the
concurring opinion regjects the petitioner’ sargument that the breathayser was unavallable and, therefore,
that she was entitled to have ablood test, assarting, to the contrary, that the bresthdyser “ performed as
itwasdesgnedtodo.” Id.aa ,  A2da_ [dipop.a_]. Morepaticularly, it says. “[t]he
readingsthat the machine disolayed were conggent with its programming and function — it merely was
not providing percentage results asto the sobriety or intoxication of petitioner.” Id.a , A2
a_ [dipop.a_].

To emphasizethepoint that inadmissble results are contemplated, the concurring opinion recdls
that the second sampletested, following atest producing areading of 0.173, produced areading of

“insufficient breath,” and then quotesfrom the Regulations of the Toxicologist Post Mortem Examiners
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Commisson State of Maryland Regarding Tests of Breeth and Blood for Alcohol (October 1, 1995) at
15, asfollows:
“‘Thetest sequenceisnow completed and theresults are printed. If the subject failsto
completetherequired test sequence by ether not providing sufficient bresth samplesas
indicated by theinstrument or failing to give sampleswhen directed to do so by the
Operator, then thetest shdl be consdered incomplete and shdl berecorded inthe State
of Maryland Alcohol Testing Log asarefusal.’”
Ida , A2da__ [dipop.a__]. Theconcurring opinion Satesthat the petitioner did not
producesufficient breath to completethetes, thus, eventhough thereisneither evidence nor contention
to support it, goparently blaming the petitioner for thefailure of the machineto corroborate the firdt reading.

It relies also on Hylev. Motor Vehicle Admin., 348 Md. 143, 702 A.2d 760 (1997).

The concurring opinionissmply wrong. Contrary to the concurring opinion’ s assertion that the
Instrument has not been shown to be operating other than properly, the results of the breathdyser’s
operation with repect to the testing of the petitioner’ s breath for alcohol concentration are proof pogtive
that the breethayser inthiscasewasnot “in proper working order.” The purpose of abresthdyser isto
measure the alcohol content of a person’s breath. See 8 10-302 of the Courts Article, which provides:

“Inaprasecutionfor aviolation of alaw concerning apersonwhoisdriving or atempting

todriveavehiclein violaion of § 16-113, § 16-813, or § 21-902 of the Transportetion

Article orinviolaion of Article 27, § 388, 8 388A, or § 388B of the Code, atest of the

person’ s breath or blood may be administered for the purpose of determining alcohol

concentration and atest or testsof 1 specimen of the person’ sblood may beadminisered

for the purpose of determining the drug or controlled dangerous substance content of the

person’s blood.”

InBorbon v. Mator Vehide Admin., 345 Md. 267, 279, 691 A.2d 1328, 1334 (1997), we Sated

that “[t]he Generd Assembly’ s purposefor requiring gpprova of the test equipment wasto gain some

assurancethat the equipment used would measure with reasonable accuracy the breath doohal of licensees
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who were bdieved to have committed dcohol rdaed driving violations” Seeds0810-307 (8 (1) (“In
aprocesding inwhich apersonischarged with aviolation of Artide 27, § 388, § 388A, or § 388B of the
Code, or withdriving or attemptingto driveavehiceinviolationof §16-113, § 16-813, or §21-902 of
the Trangportation Article, the amount of acohol in the person’ s breeth or blood shown by anadyssas
provided in thissubtitleisadmissblein evidence and hasthe effect st forth in subsactions (b) through (e)
of this section.”).

The breathalyser isworking properly, therefore, when it produces a percentage result that
measuresthe defendant’ sbreath a cohol concentration. When it doesnot producesuch aresult, it isnot
working properly. Inthiscontext, asthe petitioner submits, “‘ available means‘ capable of producing
meaningful resultsfromthebresth of thedefendant.’” 1nshort, therefore, amachinethat doesnot produce,
or isincgpable of producing, the results it was designed to produce serves no useful purpose and is,
thereby, rendered unavailablefor purposesof § 10-305. That issmply amatter of common sense and
logic.

Thelogicisevenmore compd ling whenit isrecdled that the Generd Assembly deemed dcohol
concentration tests extremey important, so much so that it sought by the statutory schemedevisedto
“encourage]] driverstotakethetest and, consequently, facilitate]] their prosecution.” Motor Vehicle

Admin. v. Chamberlain, 326 Md. 306, 313, 604 A.2d 919, 922 (1992), citing Motor Vehide Admin. v.

Shrader, 324 Md. 454, 464, 597 A.2d 939, 944 (1991). Additiona support isprovided by thefact thet,

inadditionto refusd to takethetedt, the satute sanctionsfaling the test with areading of 0.10 or better.



See § 16-205.1 (b) 2

2 That section provides, as relevant:

“(b)(1) Except as provided in subsection (c) of this section, a person may not be
compelled totakeatest. However, the detaining officer shal advisethe person that, on
receipt of asworn statement from the officer that the person was so charged and refused
to teke atedt, or wastested and the result indicated an & cohol concentration of 0.10 or
more, the Administration shall:
‘(i) In the case of a person licensed under thistitle:

1. For atest result indicating an acohol concentration of

0.10 or more at the time of testing:

A. For afirg offense, sugpend the driver’ slicensefor 45

days, or

B. For asecond or subsequent offense, suspend the

driver’slicense for 90 days; or

* * * *

“(2) Except asprovided in subsection (€) of thissection, if apolice officer Sopsor detains
any personwho the police officer hasreasonablegroundsto beieveisor hasbeen driving
or attempting to drive amotor vehicle whileintoxicated, while under theinfluence of
acohoal, while so far under the influence of any drug, any combination of drugs, or a
combination of one or more drugsand a cohol that the person could not driveavehicle
safely, while under theinfluence of acontrolled dangerous substance, in violation of an
aoohal redtriction, or in violation of § 16-813 of thistitle, and who isnot unconscious or
otherwise incapable of refusing to take atest, the police officer shall:

‘(i) Detain the person;

(i1) Request that the person permit atest to be taken; and

(i) Advisethe person of theadminigrative ssnctionsthat shdll beimposd

for refusd to take thetest, including indigibility for modification of a

suspension or issuanceof aredrictivelicenseunder subsection (n)(1) or

(2) of thissection, and for test resulltsindicating an a cohol concentration

of 0.10 or more at the time of testing.’

“(3) If the person refusesto take the test or takes atest which resultsin an a cohol
concentration of 0.10 or more at the time of testing, the police officer shall:
‘(i) Confiscate the person’s driver’s license issued by this State;
(i) Acting on behdf of the Adminigration, persondly servean order of
(continued...)
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?(...continued)

suspension on the person;
(ii1) Issue atemporary license to drive;

(iv) Inform the person that the temporary license dlowsthe personto

continue driving for 45 days if the person is licensed under thisttitle;
(v) Inform the person that:

1. The person hasaright to reques, at thet timeor within
10days, ahearing to show causewhy thedriver’ slicense
should not be suspended concerning the refusdl to take
the test or for test results indicating an acohol
concentration of 0.10 or more at thetime of testing, and
the hearing will be scheduled within 45 days; and
2. If ahearing request isnot made at that time or within
10 days, but within 30 days the person requests a
hearing, ahearing to show causewhy thedriver’ slicense
should not be suspended concerning therefusd to take
the test or for test results indicating an alcohol
concentraion of 0.10 or morea thetimeof testing will be
scheduled, but arequest made after 10 days does not
extend atemporary licenseissued by the police officer

that allows the person to continue driving for 45 days,
(Vi) Advisetheperson of theadminigrative ssnctionsthat shdl beimposd
inthe event of fallureto request a hearing, fallure to attend arequested
hearing, or upon an adverse finding by the hearing officer; and
(vii) Within 72 hoursafter theissuance of the order of suspension, send
any confiscated driver’ slicense, copy of the suspension order, and a

sworn statement to the Administration, that states:

1. Theofficer had reasonable groundsto believe thet the
person had been driving or attempting to drive amotor
vehicleonahighway or on any private property that is
used by the public in general in this State while
intoxicated, whileunder theinfluence of dcohal, whileso
far under theinfluence of any drug, any combination of
drugs, or acombinaion of oneor moredrugsand dcohol
that the person could not drive avehicle safdly, while
under the influence of acontrolled dangerous substance,
inviolation of anacohol redriction, or inviolation of 8
16-813 of thistitle;

(continued...)



Asindicated, tobeadmissble, afirst reeding must be corroborated by asecond reading. A result
of “insufficient breath” doesnot corroborateareading of 0.173, such that onewould have confidencein
the operation of the bresthayser. Nor do two “interfering substances’ readings suggest that the mechine
isworking properly. When a machine designed to measure acohol content of the breath requires
corroboration and even though the defendant i s cooperating and not sabotaging thetest, the corroboration
cannot beachieved, that mechineisnot working properly. That itsingtructionsand operation contemplate
thoseinganceswhen the machine may not operate properly does not meen that those instances of improper
operation are, or should betrested as, anorma occurrence. Indeed, following the concurring opinion’s
reasoningtoitslogica conclusion, abresthdyser that gives somereading, even though thereading does
not, condstent with its purpose, measure the a cohol content of the bresth of the person being tested, is

working properly andistherefore available; there never could be aninoperablemachine. Thatisabsurd®

%(....continued)

2. The person refused to take atest when requested by

the police officer or the person submitted to thetest which
indicated an e cohol concentration of 0.10 or moreét the
time of testing; and

3. The person wasfully advised of the administrative
sanctionsthat shal beimpaosed, including thefact thet a
person who refuses to take the test is ineligible for
modification of asuspension or issuance of aredrictive
license under subsection (n)(1) or (2) of this section.’”

®|tisequaly, or more, absurdif, asit may be construed, the concurring opinion issaying that mere
physica presence of the machineisenough, whether or not it is operable or even cgpable of operating.
(continued...)
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Furthermore, it renders 8 10-305 (g) (3), the datutory dlowance for ablood test, absolutely meaningless
The passage from the Regulations of Toxicologidsisnot a dl reflective of what occurred inthis
cae. Thedgtuation addressed in the Regulationsisonein which the defendant fail sto cooperate and, in
fact, stbotagesthetest.* Inthat Situation, thereis no question of whether thetest has been given properly
or whether themachineisworking properly; because of the defendant’ sactions, thetest istreated asif it
wasrefusad. By contragt, here the petitioner cooperated and the State does not even contend that shedid
anything to cause the machine to produce the resultsthat it did. Certainly, there has not been a
determination that the petitioner refused the test.”
Eveninthecaseinwhichthereisan alegation that the defendant refused to cooperate and, infact,

sabotaged the test, more than abad dlegation to that effect or amere machine reading of “insufficient

3 :
(...continued)

Asthepstitioner pointsout, “[urdly, eventhe Statewould not urgethat an Intoximeter 3000, [physcaly]

present but inoperative due to a power outage . . . was ‘available’ within the meaning of the statute.”

* The concurring opinion suggeststhat, if ablood test ismandated whenever abreathalyser is
inoperable, rather than smply not available physicaly, therewould be provided an incentivefor the
defendanttobelessthancooperative See. Md._ ,  , A2d ,  (2001) [dipop.a__].
Itisprecisdly thisconcern that the passage quoted from the Toxicologist manud addressesand for which
it provides a clear and decisive answer. That is not, however, this case.

® Saction [11.C.3 of the Regulaions of the Toxicologist Post Mortem Examiners Commisson State
of Maryland Regarding Testsof Breath and Blood for Alcohol (October 1, 1995) statesin rdevant part:

“Theingrument will only accept aproper degplung sample. If thesample
Isinauffident, theinsrument autométicaly abortsthe sample, goesintoa
purge cyde, then ablank cyde and requests another bregsth sample. The
ingrumentwill alow 3 attempts, with 3 minutes per attempt; otherwise, it
isan incomplete test and the instrument will discontinue any further
testing.”

Thus, it is quite clear that there could not have been arefusal under the facts of this case.
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bresth” isrequired to establishthefact. In Borbon, supra, theissuewas“whether aresult of ‘insufficient
breath’ reported by abreath acohol testing device suffices, inand of itsdf, to prove that the motorist
refused abreathtest.” 345 Md. at 269, 691 A.2d at 1329. Wehddthat it did not. Noting, “at least
theoreticaly, that aperson does not violate animplied consent law if that personisunableto producea
aufficient breeth gpecimenfor testing purposesdueto physica disability or other causenot involvingthe
volition of the person being tested,” id. a 278, 691 A.2d a 1333-34 (citing R.G. Donddson, Annotation,

Suffidency of Showing of Physcd Inaaility to Take Testsfor Driving While Intoxicated to Judify Refusd,

68 A.L.R.4th 776 (1989); Nichols § 20:29, at Chap. 20--Pages 94-97), we concluded:

“Intheingtant matter the printout reporting insufficient bresth does not indicatewhether
Borbonwasunwilling or unableto producetherequired volumeof deeplungar. Absent
any other evidencein the record bearing on the point, and, absent ashifting of the burden
of proof by agtatute or authorized reguletion, the ordinary rule gpplies, i.e, the MVA, as
the proponent of sugpending Borbon' slicense, had the burden of establishing thet there
had been arefusal by conduct.”

345 Md. at 279-80, 691 A.2d at 1334. We pointed out that in that case, there was no such other
evidence, stating:

“Inthematter beforeus, the atementsof thearresting officer and of thetechnician do not

include any facts observed by them that tend to support the conclusion of atest refusdl.

For example, if Borbon had no goparent hedlth problems, astatement to that effect might

well have been enough to tip from equipoise and require Borbon to go forward with

evidence.”
Id. at 281, 691 A.2d at 1335. Wedeclined, in short, to“ confer on the machinethe ALJ sfunction of
determining whether the MV A hasmade out enough of acase of refusdl to requirethelicenseeto produce
evidence.” 1d. at 238, 691 A.2d at 1336.

Theconcurring opinion’ srdianceonHyleisaso misplaced. There, thedefendant, having agreed



to takeabresath teg, refused to take ablood tes when it was determined that, although the equipment was
physicaly present and, therefore, avail able, therewasno qualified technician avallableto administer the
breath test. Asaresult, the defendant’ slicensewas suspended. We granted certiorari to “ determine
whether it is proper to sugpend alicensee sdriver’ slicense for refusing to take ablood test for alcohol
concentration pursuant to . . . 8§ 16-205.1(b)(1)(1)2.A, where thelicensee agreesto tekeabreath test and
thegpparatusfor administering thetest isavailable, but no qudified personisavailableto adminiger the
bresthtest.” 448 Md. & 145, 702 A.2d a 761. Congtruing “equipment” asused in § 10-305(a)(3), we
reversed, holding that aqudified personisnot encompassed within the definition of thet term. Id. at 156,
702 A.2d & 766. Noissue of the operahility of the equipment - theissuein this case, wasraised and, o,
wedid not addressit. Infact, becausetherewasno one present to operate the machine, wewerenot aole
to determinewhether the machinewould have produced an a cohol concentrationreading. Thus, itis
iImpossibleto know what the result would have beeniif, as here, the equipment could not or, &t leadt, did
not, produce aresult that measured the defendant’ s percentage of dcohol concentration. | submit thet, in
that event, atotally different case, with a potentially much closer result, would have been presented.
Thereis, however, asmilarity between Hyle and this case - Hylewas not responsiblefor the
condition that made administration of the breath test impossible. And it was not a case where
drcumgtances not within the control of ether of the parties prevented the test from being performed. As
here, the responsibility for providing a machine, and one that operates properly, was the State's.
| conclude that the breathalyser was inoperable and thus unavailable. Consequently, the
petitioner’ srequest for ablood test should have been honored. Thequestion wemust now faceis, what

IS the remedy when it is not?



Themgority rgects, astheremedy for breach, ajury indruction that the petitioner isentitled tothe
inferencethat, if the blood test had been conducted, the result would have been favorableto her. While

it applies Patterson v. State, 356 Md. 677, 741 A.2d 1119 (1999), id. &, A2da___[dipop.

a ], itdoessobased on premiseswhich, | have demonstrated, arefalse. The breath testsare
inadmissible, they arethe product of animproperly operating machine. Thus, thefact thet thefirst reeding
indicated ahigh acohol percentage concentration ismeaninglesswithout corroboration of themaching's
proper functioning, corroboration thet hasyet to be supplied. Thereisno evidence that the petitioner did
anything but cooperate with theofficer adminigering thetest. Inany event, had there been such evidence,
the State’' s remedy was to declare arefusal, pursuant to the Regulations. That was not done here.

Thereisadifference between this case and Patterson. To be sure, the Generd Assembly has
expressed apreferencefor abreath test to measure a cohol concentration. 1t hasaso recognized that,
when the breath test equipment isunavalable, ablood test should begiven. That isthestuationwithwhich
wearepresanted inthiscase. Surdly, thejury isentitled to be gpprised of the Stuation, to betold thet the
Sate, pursuant to legidative mandate, should have tested the petitioner’ s breath, but did not dueto the
bresthdyser falling to produce abresth dcohol andyssand of the cdrcumstancesin which ablood tes must
be given instead.

Maryland Rule 4-325(c) providesin pertinent part: “[t]he court may, and & therequest of any party
shdl, indruct thejury asto the gpplicablelaw and theextenttowhich theingructionsarebinding ... .. The
court need not grant arequested ingtruction if the matter isfairly covered by insructionsactudly given.”
Thus thegenerd ruleregarding indructionsto thejury hastwo aspects: (1) theingruction must correctly

daethelaw, and (2) that lawv must begpplicableinlight of theevidencebeforethejury. Wehavesad that
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“‘[d] litigant isentitled to have histheory of thecase presented to thejury, but only if thet theory of thecase
isacorrect expogtion of thelaw and thereistestimony in the casewhich supportsit.”” Sergeant Co. v.

Pickett, 285 Md. 186, 194, 401 A.2d 651, 655 (1979), quoting Levinev. Rendler, 272 Md. 1, 13, 320

A.2d 258, 265 (1974), Fowler v. Benton, 245 Md. 540, 548-549, 226 A.2d 556, 562, cert. denied, 389

U.S. 851,88S.Ct. 42, 19 L. Ed. 2d 119 (1967); Dorough v. L ockman, 224 Md. 168, 171, 167 A.2d

129, 131 (1961).
Inmy view, theevidencein this case supportsthe petitioner’ stheory of the case- the bresthdyser
mechine wasinoperable and thus unavailable, giving riseto her right to ablood test pursuant to 8 10-305

(@ (3). Moreover, | bdievethat the petitioner’ srequested ingtruction accuratdy stated thelaw.? Thecourt

® The petitioner requested an instruction as follows:

“When aperson isdetained on suspicion of driving while under theinfluence of dcohal,
Maryland law placesamandatory duty upon the detaining officer to request the person
submit to atest to determine dcohol concentration. This person can agreeto submittoa
test or refuse. (Transportation Article 816-205.1). When a person consents to the
adminigration of atest to determined cohol concentration, Maryland law requiresthet the
test to be administered shall be atest of breath unless the person is unconscious or
otherwiseincapable of refusing to teke atest to determine acohol concentration, or the
person hasinjurieswhich requirethelr remova toamedicd facility, or theequipment to
administer the breath test isunavailable. Under those circumstances Maryland law
providesthat ablood test shall beadministered. (Courts& Judicia Proceedings 810-
305).

“Maryland law places amandatory duty upon apolice officer to administer atest for
acohol concentration when aperson consantstosuch ated. If theofficer failsto comply
with that statutory duty the courtsin thisstate have held the person arrested isentitled to
aninferencea trid thet had thetest been adminigtered, theresults of thet test would have
been favorable to that person. (Werkheiser v. State, 299 Md. 529 (1994)).”

The second paragraph of therequested i nstruction addressesthe proper inferenceto bedrawn
(continued...)
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should have, at the petitioner’ srequest, So indructed thejury. Thefallureto do so, even though dlowing
the petitioner to arguethe métter, istantamount to affording her no remedy a dl, and may go sofar asto
penalize the petitioner for events beyond her control.

InMaryland, argumentsof counsd arenct evidence, afact of which juriesregularly arereminded
by pointed jury indructionsto that effect. Ontheother hand, itisat least aswell settledin this State that
thefocd point--the most important persondity--inajury trid isthetrid judge, to whomthejury morelikdy

then not will defer. See Statev. Hutchinson, 287 Md. 198, 206, 411 A.2d 1035, 1040 (1980) (“Thetrid

judgeisthecentrd figureat trid, having the chief respongbility of steering thejury through the maze of
evidence. Insuchrole, thetria judge may influencethejury by theinflection of hisvoice, hiswords his
conduct and hisassessment of the evidence, if known.”). Consaquently, it isaxiomatic thet thejury will pay
gregter dtention to wheat thetrid judgeingdructsthan to any of the argumentsadefendant’ scounsd might

make. Itisnat surprigng, therefore, that this Court has held that arguments of counsd cannot effectively

subdgtitute for ingtructions by thecourt. Williamsv. State, 322 Md. 35, 47, 585 A.2d 209, 215 (1991)

(quoting Taylor v. Kentucky, 436 U.S. 478, 488-89, 98 S. Ct. 1930, 1936, 56 L. Ed. 2d 468, 477

(1978)). Seedso Smmonsv. South Caroling, 512 U.S. 154, 173, 114 S. Ct. 2187, 2198-99, 129 L.

Ed. 2d 133, 141 (1994) (Souter and Stevens, 1J, concurring) (quoting Boydev. Cdifornia, 494 U.S. 370,

®(...continued)
fromthefalureof the Stateto providethe petitioner withablood test. Thus, under Pattersonv. State, 356
Md. 677,741 A.2d 1119 (1999), it might go toofar. No matter, that portion of the instruction that
presented the petitioner’ stheory of the case and informed the jury asto the gpplicable law should have
been given. Itisimplicit in the petitioner’ s theory that the breathalyser, by being inoperable, was
unavalable. Atthevery leed, it ssemsto me, thejury wasentitled to congder initsddiberationswhether
the breathalyser was in fact operable. It could not do so, obviously, unless it was apprised of the issue.
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384, 110 S. Ct. 1190, 1200, 108 L. Ed. 2d 316, 331); Johnson v. State, 325 Md. 511, 519, 601 A.2d

1093, 1096-97 (1992).

| dissent.
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