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The question of first inpression presented by this case is
whet her, under Maryland's Worker's Conpensation Act, a new
di sease that devel ops subsequent to an occupational di sease award
may formthe basis for reopening and nodi fying that award under 8§
9-736(b), M. Code Ann., Labor & Enploynent Art. (1991 Repl.
Vol ., 1996 Supp.). We hold that when the cl ai mant has
established a causal link between the initial, conpensable
di sease and the subsequent disease, the clainmant may reopen and
obtain a nodification of the award.

Fact s

In 1986, Jean Y. Gerst, appellee, began working for Luby
Chevrolet, Inc., appellant,! as an office manager. Appellee's
duties included daily key punching, light typing, and the use of
cal cul ators and conputers to bal ance her enpl oyer's books.
Appel | ee began experiencing problenms with her hands in February
or March of 1987 and was treated by a physician in October or
Novenber 1987. In January 1988, appell ee underwent two separate
surgi cal procedures for carpal tunnel release on her right hand
and left hand, respectively. After the first surgical procedure,
appel l ee returned to work on the next working day, and, at the
end of that day, she was told that she could not keep up wth her
wor k and was term nat ed.

Appel lee filed a claimfor injury to her right and |eft

'Areri can and Foreign | nsurance Conpany, insurer of Luby
Chevrolet, Inc., is also an appellant.
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hands in May 1988. Appellee testified at a hearing in Cctober
1988 that she was experiencing problenms with her hands; there was
no testinony with respect to any problens with her el bows. The
Wor ker' s Conpensati on Conm ssion (Conm ssion), by order dated
Novenber 1, 1988, found that appellee had sustained an
occupational disease, i.e., "bilateral carpal tunnel syndrone",
and that the first date of disablenment was in March 1987. That
deci sion was appealed to the Crcuit Court for Baltinore Gty and
affirmed after a bench trial. |In the neantine, based on a
stipul ati on between the parties, the Comm ssion, by order dated
January 3, 1990, awarded permanent partial disability for the

"l eft hand" and the "right hand,” as a result of "bilateral

carpal tunnel syndrone."

I n August 1988, appell ee began working at Watson's Firepl ace
and Patio as a bookkeeper, and she worked there for approxi mtely
one and one-half years. From Novenber 1989 until October 1994,
appel | ee worked as a bookkeeper/accountant at Key O dsnobil e.
Subsequent to that enploynent, appellee worked for B & L Sal es as
a buyer and for Key Leasing as a bookkeeper.

Soon after beginning her work at Key O dsnobile in 1989,
appel | ee began experiencing problens with her right el bow and
nunbness and tingling in her pinky finger and ring finger. This
was different fromthe pain in her forefinger and thunb that she
had been experiencing up to that point. Appellee's problens
progressed so that her grip was weakened and she experienced
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pain. Appellee never mssed any work as a result of these new
conpl ai nts.

On August 1, 1994, appellee filed in her original claima
request for energency hearing on nedi cal expenses, based on a
wor seni ng of condition, and the insurer's denial of paynent for
corrective surgery. A hearing was held on Septenber 7, 1994 and,
on Cctober 21, 1994, the Conm ssion entered an order in which it
granted appellee's petition to reopen. The Conmm ssion rephrased
the issues as "causal relationship - el bow condition" and
"aut hori zation for surgery as recommended by Dr. Franks in his
reports dated 6/6/94 and 6/20/94." The Comm ssion further found
t hat appellee's el bow condition was not causally related to the
occupational disease with date of disability of March 15, 1987
and, therefore, denied the request for authorization for surgery.

Appel lee filed a petition for judicial review on Novenber
17, 1994. The case was tried before a jury on Septenber 20 and
21, 1995. The trial judge denied appellants' notions for
judgnent at the close of appellee's case and at the cl ose of al
of the evidence. The jury was presented with the foll ow ng
issue: "Is the claimant's cubital tunnel syndrone causally
related to her carpal tunnel syndrome which the Conmm ssion found
she had as of March 15, 1987?" On Septenber 21, 1995, the jury
answered that issue in the affirmative.

At trial, appellee called Dr. Denis Franks, a hand surgeon
and treating physician. Dr. Franks testified that he first saw
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appel |l ee on Decenber 11, 1987, and that he di agnosed her
condition as bilateral carpal tunnel syndrone. She underwent
surgery on the right hand on January 13, 1988 and on the |eft
hand on January 29, 1988. Dr. Franks described carpal tunnel
syndrone as a disorder that affects the nedian nerve and
testified that the nost conmon cause is repetitive trauma/action.
The witness testified that cubital tunnel syndronme is a disorder
that affects the ulnar nerve and that appellee's first conplaint
of ul nar nerve invol venent was in August 1988. By June 1990,
appel lee clearly exhibited signs of bilateral cubital tunnel
syndrone, although at that tine she did not exhibit any
conduction abnormalities. Dr. Franks opined that cubital tunne
syndrone is related to repetitive stress to the el bows and
observed that it is not unusual for it to develop in patients
with carpal tunnel syndronme because they nodify the way in which
they use their hands. He further opined that appellee's cubital
tunnel syndronme was causally related to her enploynent with
appel | ee, Luby Chevrolet, in 1987 to 1988. The doctor indicated
that it was his inpression that appell ee had changed the way she
used her arns after devel opi ng carpal tunnel syndrone, thereby
aggravating what was probably "an indolent condition." He

descri bed an indolent condition as neaning that the condition was
present in 1987 to 1988 but not synptomatic. The w tness pointed
to appellee's conplaint with respect to her |eft el bow in August
1988 and her conplaint with respect to her right el bow in
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February 1990. The doctor acknow edged, on cross-exam nati on,
that carpal tunnel syndrone does not cause cubital tunnel
syndronme. In June 1994, Dr. Franks recommended surgery on
appellee's right armfor cubital tunnel syndrone.

Appel lant called Dr. Louis Halikman, an orthopedic surgeon,
as an expert wtness. Dr. Halikman testified that carpal tunne
syndrone and cubital tunnel syndrone are caused by the sane
underlying inflammtory condition but carpal tunnel syndrone does
not cause cubital tunnel syndrone.

Appel  ant presents three questions for our consideration.

1. Can a cl ai mant who has been conpensated for

an occupational disease reopen and receive
benefits under that claimwhen she devel ops a
di fferent occupational disease which she
clains is causally related to the first
occupati onal di sease?

2. Did the trial court err in denying
appel l ants' notions for judgnent based on the
fact that at the tinme of trial appellee had
never been disabled by cubital tunnel
syndr one?

3. Did the trial court err in denying
appel l ants' notions for judgnent based on the
| ast injurious exposure rule?

Di scussi on

Maryl and's Worker's Conpensation Act (the "Act") provides
for the conpensation of accidental injuries arising out of and in
the course of enploynent and occupational diseases that are
contracted as the result of and in the course of enploynent. M.

Code Ann., Labor & Enploynent, 88 9-101, 9-501, 9-502 (1991 Repl.



Vol ., 1996 Suppl.)? In order to maintain a claimfor

occupati onal disease, a claimant nust show, in addition to a

causal link to the enploynent, that the hazards of the disease
are inherent to the nature of the enploynent, i.e.,
nonaccidental. 8 9-502(d). Further, the claimant nust show

that she has been actually incapacitated by the disease.
8 9-101(g)(2). The Act assigns the obligation of conpensation to
"t he enpl oyer in whose enploynent the covered enpl oyee was | ast
injuriously exposed to the hazards of the occupational disease.™
§ 9-502(b).

In addition to providing conpensation for |ost wages, the
Act al so provides conpensation for nedical expenses incurred in
connection wth the occupational disease or accidental injury.
8 9-660. The Act provides that nedical services and treatnent
shal|l be paid for by the enployer or its insurer for as |long as
such treatnent or service is required, 8 9-660(b),
notw t hstandi ng the term nati on of wage conpensation. A G

Crunkleton v. Barkdoll, 227 Md. 364, 368 (1961). The nedi cal

benefits are an inportant portion of the conpensation provided to
covered enpl oyees, and the enployer's liability for nedical

benefits can potentially be imense. See, e.g., R&T

Construction v. Judge, 323 Md. 514, 521-22, 529-30 (1991)

2Unl ess otherwi se indicated, all statutory references shal
be to this article.



(holding that this section® required the enployer/insurer to nake
nmodi fications to enployee's hone and to provide and pay for
utility service, nedical equipnent, including an electric
wheel chair, a hospital bed, a bedside and a portable respirator,
a suctioning device, and an air conditioner).

The Act includes a broad reopening provision that gives to
t he Comm ssion continuing powers and jurisdiction over each
claim 8§ 9-736(b). Subject to a five year statute of
[imtations,* "the Conm ssion may nodify any finding or order as

the Comm ssion considers justified." 1d. Wrsening of condition

is a commopn cause for reopening a claim Stevens v. Rite-Ad
Corp., 340 Ml. 555, 565 n.11 (1995).

Appel l ants contend that, as a matter of |aw, the devel opnent
of appellee's cubital tunnel syndrone cannot formthe basis for
reopeni ng her original worker's conpensation claim because the
cubital tunnel syndrone is a new disease that is distinct from
the carpal tunnel syndrome which formed the basis of her initial
claimand not a worsening of the first disease. Relying on 88 9-
736(b) and 9-502(a), appellants argue that when a new and

different disease develops, the claimant's only recourse is to

3Judge invol ved application of art. 101, 8 37(a), the
predecessor of 8§ 9-660. That former section is materially
simlar to the current provision.

“The limtations provision does not apply to requests for
medi cal benefits. Holy Cross Hosp. v. N chols, 290 Md. 149
(1981).




file a newclaim?® Stated sonewhat differently, a new
occupational disease that arises out of a conpensable
occupational disease, is not conpensable unless it forns the
basis for a new claimunder the Act. The claimwould be nmade
agai nst that enployer determ ned by the |ast injurious exposure
rule. By contrast, appellee argues that she need only establish
a causal link between the first disease and the subsequent
di sease in order to reopen her claim

In determning the legislature's intent in this regard, we
are mndful of the principles that apply to construction of the
Act. The Act nust be construed as a whole and liberally to carry
out its general purpose of conpensating individuals who have been
injured in the course of their enploynent. § 9-102; Para v.

Ri chards Group of Wash. Ltd. Partnership, 339 Ml. 241, 251 (1995)

(quoting Howard Co. Ass'n Retard. Ct. v. Walls, 288 M. 526, 530

(1980)); Lovellete v. City of Baltinore, 297 Ml. 271, 282

(1983). Thus, in the event of any anbiguity, the Act shoul d be

construed in favor of the injured enployee. Lovellette, 297 M.
at 282. Further, "where a particular provision of a statute is
part of a single statutory schene the legislative intention nust
be gathered fromthe entire statute rather than fromonly one

part." Lowery v. MCorm ck Asbestos Co., 300 Md. 28, 46 (1984)

SAppel | ant s acknowl edge, however, that a clainmant who files
a second cl ai m nust experience a second incident of disability,
and that no such disability occurred in this case.
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(quoting Guardian Life Ins. v. Ins. Comr., 293 Md. 629 (1982)).

Finally, "a well-recognized counter-balancing rule is that a
court nmust not surm se |legislative intention contrary to the
pl ai n | anguage of a statute." |d.

An exam nation of 8 9-736(b) reveals that there is nothing
in the reopening mechanismitself that precludes reopening in
this instance. Section 9-736(b) provides in pertinent part as
fol |l ows:

(b) Continuing powers and jurisdiction;
nodi fication. - (1) The Conmm ssion has
continuing powers and jurisdiction over each
claimunder this title.
(2) Subject to paragraph (3)[f of this
subsection, the Comm ssion may nodify any
finding or order as the Conmm ssion considers
justified.
This section has been described, by us and others, as "one of the

br oadest"” reopening provisions in the country. Subsequent Injury

Fund v. Baker, 40 Md. App. 339, 345 (1978) (citing A Larson, 3

The Law of Woirknmen's Conpensation, 88 81-30 to 81-53). See al so
Stevens, 340 Md. at 565 n.11 (quoting Richard P. Gl bert & Robert
L. Hunphreys, Jr., Maryland Wrkers' Conpensation Handbook, 155
(2d ed. 1993)). It typically is used "for situations in which a
claimant's condition degenerates, entitling the claimant to

i ncreased benefits." Stevens, 340 Md. at 565 n.11. More

precisely, it often is used by clai mnts seeking additional

8Par agraph 3 provides a five year statute of linmtations for
reopeni ng under this section.



medi cal benefits. See, e.q., Holy Cross Hosp. v. Nichoals, 290

Md. 149 (1981). 1In this case, appellee was seeking authorization
for surgery. The Conmi ssion exercised its broad discretion and
reopened appellee's claim but denied appellee relief because it
found that there was no causal |ink between her "el bow condition”
and her occupational disease.

Nei t her does the nedical benefits provision answer our
guestion. That provision, 8 9-660, provides in pertinent part as
fol | ows:

(a) In general. - In addition to the

conpensati on provided under this subtitle, if

a covered enpl oyee has suffered an acci dental

personal injury, conpensable hernia, or

occupational disease the enployer or its

insurer pronptly shall provide to the covered

enpl oyee, as the Conm ssion nmay require:

(1) nedical, surgical, or other

attendance or treatnent.
This section provides for nedical treatnent or services
occasi oned by the covered enpl oyee's "acci dental personal injury,
conpensabl e hernia or occupational disease.”" Thus, our query
turns on the definition of "occupational disease".

It is clear that, if this case involved an acci dental
injury, appellee would prevail inasmuch as the Act defines
"accidental injury" to include "a disease or infection that
naturally results froman accidental injury . . . including .

an occupational disease. . . ." 8 9-101(b)(3). The phrase

"naturally results froman accidental injury" neans nothing nore
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t han proxi mate cause in the usual sense. Dickson Constr. &

Repair Co. v. Beasley, 146 Md. 568, 578-79 (1924). This aspect

of the accidental injury definition has remai ned substantively
unchanged fromthe inception of the Act in 1914, and this Court
and the Court of Appeals routinely have held that diseases that
develop as a result of accidental injuries are conpensable. See,

e.qg., Bethl ehem Sparrows Poi nt Shipyvard, Inc. v. Scherpenisse,

187 Md. 375 (1946) (typhus fever conpensabl e where evi dence
established that it was causally related to wound sustai ned by

enpl oyee when he accidentally stepped on a nail during his

enpl oynent); Continental Goup v. Coppage, 58 M. App. 184
(1984) (involving seizure disorder causally related to accidental
injury to head). Thus, a subsequent devel opment of occupati onal
di sease will be considered a worsening of condition in an
accidental injury case if the claimnt proves the requisite
causation between the di sease and the accidental injury.

By contrast, the definition of "occupational disease"’ does

'Section 9-101(g) defines occupational disease as foll ows:

(g) Cccupational disease. --
"Qccupational disease"” neans a di sease
contracted by a covered enpl oyee:

(1) as the result of and in the course
of enpl oynent; and

(2) that causes the covered enpl oyee to

beconme tenporarily or permanently, partially
or totally incapacitated.
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not expressly include diseases or infections that naturally
result fromthe occupational disease. § 9-101(g). Thus, we nust
determ ne whether, by silence on this issue, the |egislature

i ntended to exclude from conpensati on those di seases or
infections that naturally result froma conpensabl e occupati onal
di sease.

When the Act first was enacted in 1914, it provided
conpensation only for accidental injuries. See MI. Laws 1914,
ch. 800. The term "accidental injury” never was defined by the
| egi sl ature, and, in the absence of a statutory definition, the
Court of Appeals defined it to include only injuries arising from
unexpected events or unusual work conditions. See, e.q.,

Canbridge Mg. Co. v. Johnson, 160 Md. 248, 262 (1931). As

recently noted by the Court of Appeals, the early cases that
defined accidental injury created definitions of occupational
di sease for the purpose of illustrating the converse of

accidental injury. Davis v. Dynacorp, 336 M. 226, 233 (1994)

(citing Foble v. Knefely, 176 Ml. 474, 486 (1939); Qunter v.

Sharp & Dohne, Inc., 159 Md. 438, 443 (1930); Victory Sparkler &

Specialty Co. v. Francks, 147 MJ. 368, 379 (1925)).

In 1939, the Act was anended to include conpensation for
occupational diseases. M. Laws 1939, ch. 465. The 1939 Act
expressly enunerated those di seases that were considered to be
i ndustry hazards and, thus, conpensable under the Act. Wth
respect to certain, but not all, of the enunerated di seases, the
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1939 Act included conpensation for "sequelae".® In 1951, the
| egislature replaced the finite list of diseases with a fluid
definition of occupational disease that permts the Conm ssion to
determ ne on a case by case basis what di seases are occupationa
di seases conpensabl e under the Act. See MJ. Laws 1951, ch. 289.
Under the current definition, an occupational disease is a
di sease that is contracted by a covered enpl oyee "as the result
of and in the course of enploynent” and that "causes the covered
enpl oyee to becone tenporarily or permanently, partially or
totally incapacitated.” 8§ 9-101(g). An occupational disease is
conpensable only if the risks of the disease are inherent to the

nature of the enploynent. 8 9-502(d); Davis, 336 M. at 235-36.

Thus, the current statutory definition of occupational disease is
significantly simlar to the pre-1939 case |aw definition of
occupational disease. See Foble, 176 Md. at 486 (defining
"occupational disease" as "sone ailnent, disorder, or illness
which is the expectable result of working under conditions
naturally inherent in the enploynent and inseparable therefrom

"); Victory Sparkler, 147 Ml. at 397 ("An occupation or

i ndustry disease is one which arises from causes incident to the

prof ession or |abor of the party's occupation or calling. It has

8At the time of the 1939 enactnent, "sequel a" was defi ned,
much as it is today, as "[a]lny condition or affection follow ng
and caused by an attack of disease.” Bernard S. Maloy, MD., The
Sinplified Medical Dictionary For Lawyers (1942); Merriam
Webster Unabridged Dictionary (2d ed. 1935).
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its origin in the inherent nature or node of work of the
profession or industry, and it is the usual result or
concomtant.").

The pre-1939 case |l aw definition of "accidental injury”
survived the addition to the Act of occupational diseases. See,

e.qg., Lettering Unlimted v. Guy, 321 M. 305, 309-10 (1990);

Union Mning Co. v. Blank, 181 MJ. 62, 78 (1942). That is, there

is a continued requirenent that the cause of the injury be due to
sonme unusual or unexpected event or condition of enploynent in
order for it to be considered accidental. |d. The requirenent
of unusual ness or unexpectedness is the definitive characteristic
of accidental injuries. Maryland, unlike many ot her
jurisdictions, historically has rejected the notion that an
injury nmust be sustained suddenly, and at an identifiable point

intinme, to be considered accidental. See, e.q., Belcher v. T.

Rowe Price Found., Inc., 329 Md. 709, 721-22 (1993); Blank, 181
Mi. at 66-78. Simlarly, Maryland has rejected the notion that
an injury nust manifest in some external trauma, id., or even be
physical, to be considered accidental. Belcher, 329 Md. at 738
(hol di ng that psychological injury that manifests in
physi ol ogi cal synptons is conpensable). |ndeed, the Court of
Appeal s has found accidental injury in cases where the injury was
t he devel opnent of a disease. Blank, 181 Mil. at 78-80 (typhoid
fever contracted fromdrinking water supplied at enployer's
expense).
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So, the defining difference between accidental injury and
occupational disease is that the cause of the forner is unusual
or unexpected and the cause of the latter is usual and a risk
i nherent to the nature of the enploynent. Does this difference
indicate a rationale for providing expansive conpensation for
victinms of accidental injury while providing nore limted
conpensation for victins of occupational disease? W do not
think so. Wile the difference between the two suggests a
rational e grounded in assunption of the risk, such a rationale
woul d be antithetical to the purposes of the Act.

The Court of Appeals' discussion of such purposes in Lowery
is instructive and worth repeating:

We have a substantial basis of know edge
relating to legislative intent in the initial
passage of the Wirk[er]'s Conpensation Act by
whi ch benefits for disabilities from
accidental injuries arising out of and in the
course of enploynent were provided.

We know t hat the Legi sl ature thought
that industrial disabilities under the rules
of the common | aw and the statutes antecedent
to enactnent of the Work[er]'s Conpensation
Act cast "an unequal burden" that should be
"nore fairly distributed.” W also know that
t he passage of the Wirk[er]'s Conpensation
Act was intended to w thdraw extra-
hazar dous[®] enpl oynments "from private
controversy"; to provide "sure and certain
relief for work[ers] injured" in such
enpl oynents and "their famlies and
dependents, " "regardl ess of questions of

°As noted by the Lowery Court, current provisions of the Act
apply to substantially all enploynents, hazardous or not. |1d. at
46 n. 12.
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fault and to the exclusion of every other
remedy, except as provided in this Act."
(footnote omtted). (Preanmble, ch. 465, Acts
of 1939).

We believe that the |egislative purpose
in the passage of the initial Occupational
D sease Act (ch. 465, Acts of 1939) was to
bring wwthin the purview of the Wrk[er]'s
Conpensation Act disability caused by
speci fi ed occupational di seases produced by
t he wor kpl ace envi ronnent w thout change in
t he basic social aspects of the |aw and we
attribute to the 1939 Legislature the sane
hi gh ideals and the same hi gh social ains
that notivated the Legislature of 1914.
300 Md. at 46-47. Ascribing to the legislature a rationale
grounded in assunption of the risk would frustrate the
| egislature's intent to provide to victins of occupational
di sease sure and certain relief wthout regard to fault.

We now exam ne the differences in the Act's treatnent of
"accidental injuries" and "occupational diseases". As appellants
have noted, the Act treats "accidental injuries" and
"occupational diseases" very differently in two salient respects.
First, before an occupational disease is conpensabl e under the

Act, it nust cause sone di sabl enent. 10 MIler v. Western

1The Act defines "disablenent"” as "the event of a covered
enpl oyee becom ng partially or totally incapacitated: (1) because
of an occupational disease; and (2) fromperformng the work of
the covered enployee in the | ast occupation in which the covered
enpl oyee was injuriously exposed to the hazards of the
occupational disease.”" 8§ 9-502(a). Actual wage |oss is not
necessary to denonstrate disablement. Mller v. Western Electric
Co., 310 Md. 173, 186-87 (1987).
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Electric Co., 310 Md. 173, 185-86 (1987); Lowery, 300 Md. at 47;

Shifflett v. Powhattan Mning Co., 293 Ml. 198, 201 (1982).

Conversely, no disability is required for an accidental injury to
be conpensable. 1d.

Appel l ants argue that, in this case, appellee cannot recover
because cubital tunnel syndronme is a new di sease and she did not
experience any disablenment resulting fromthe new di sease.

Appel  ants' argunment suggests that permtting appellee to reopen
her original claimwould violate the disablenment requirenment. W
di sagree. The date of disablenent in an occupational disease
case serves the sanme purpose as the date of occurrence in an
accidental injury case. Gven that occupational diseases usually
devel op slowy over tine, the legislature has recogni zed the

i nportance of fixing the date upon which they becone
conpensabl e. ' Lowery, 300 MiI. at 47. The fixing of the date
helps to Iimt proof of causation problens and potenti al
l[imtations problens. 1d. The fixing of that date, however, is
not inconsistent wth providing that everything that causally
flows froma conpensabl e di sease i s conpensabl e.

Second, in an occupational disease case, liability is
assigned to the enployer in whose enploynent the clai mant was
| ast injuriously exposed to the hazards of the disease.

8 9-502(b); Lowery, 300 Md. at 48. Simlar to the disabl enment

“As we noted earlier, accidental injuries also may devel op
slowy over tine. Blank, 181 Ml. at 78.
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requirenent, this rule was created in recognition of the fact

t hat occupational diseases often develop slowy and insidiously.
By assigning liability to the enployer in whose enpl oynment the
claimant was |ast injuriously exposed, the rule "elimnat[es] the
of ten i npossi bl e burden of proving nedical causation of the

di sease to a particular work place.” [d. at 48; CES Card

Establi shnent Servs. v. Doub, 104 M. App. 301, 312 (1995).

Appel  ants argue that permtting appellee to recover from
appellants in this case violates the last injurious exposure rule
because appell ee continued to be exposed to repetitive trauma in
subsequent enploynents after she left Luby's enploynent.

Appel  ants' argunment suggests that permtting reopening in this
case subverts the purpose of the last injurious exposure rule.
The subsequent exposures, however, present an entirely separate
issue. The last injurious exposure rule assigns liability to the
enpl oyer who | ast injuriously exposed the clainmant prior to the
onset of the disease, not prior to any exacerbation of the

di sease. Waskiewicz v. GMC, 342 Ml. 699, 707-08 n.6 (1996)

(adopting reasoning of CES Card, 104 Md. App. at 314). Thus, had
t he subsequent exposures to repetitive trauma caused a
progression of appellee's carpal tunnel syndronme rather than a
devel opnent of cubital tunnel syndronme, Luby still would be
liable, irrespective of the subsequent exposures. W do not see

why the devel opnent of a new disease, if it is causally related
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to the initial disease, should be treated differently in this
regard.

Qur review of the historical treatnent, by the |egislature
and the courts of Maryland, of "accidental injury" and
"occupational disease" convinces us that, in the absence of
express legislative direction to the contrary, ordinary conmon

law tort principles are applicable. See Belcher, 329 Ml. at 722

("I'n the absence of a textually denonstrable |egislative intent
to exclude from conpensability those accidental injuries that
result in nmental harmalone and in the |lack of a definitive
answer in our Wrker's Conpensation cases, we turn to tort
cases. ")

When we apply those principles we see that causation is the
proper test for determning the extent of a claimant's injuries
t hat are conpensabl e under a single claimfor occupational

di sease. Adans v. Benson, 208 Md. 261, 270-71 (1955); Aeropesca

Ltd. v. Butler Aviation International, Inc., 44 Md. App. 610,

630, cert. denied, 287 Ml. 749 (1980). Mre specifically, "in

cases sounding in tort, a tortfeasor is liable for any injury
which is the direct, natural and probabl e consequence of his
wrongdoi ng. " Aeropesca, 44 Ml. App. at 630. In a worker's
conpensation case, there is, of course, no wongdoing from which
all else flows. In a worker's conpensation case involving
occupational disease, it is the devel opnent of the occupational
di sease, including disablenent therefrom that creates the
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entitlement to conpensation under the Act. Since the devel opnent
of occupational disease is the pivotal event, everything which is
the direct, natural and probabl e consequence of the occupati onal
di sease i s conpensable. Applying these principles, we hold that
appel |l ee may reopen her carpal tunnel claimif her cubital tunnel
syndrone devel oped as a direct, natural and probabl e consequence
of her carpal tunnel syndrone. In so holding we treat
occupational disease the sane as accidental injury is expressly
treated by the Act, with one qualification. See 8§ 9-101(b);
Di ckson, 146 Md. at 578-79. That qualification is enbodied in §
9- 608.
Section 9-608 section provides as foll ows:

(a) Determ nation of percentage of

contribution. - The Conm ssion shal

determ ne the percentage that an occupati onal

di sease contributed to the death or

disability of a covered enpl oyee when:

(1) the occupational disease is
aggravat ed by another disease or infirmty
that is not conpensable; or
(2) the occupational disease

accel erates, aggravates, prolongs, or in any

way contributes to a disability or death from

a cause that is not conpensable.

(b) Reduction of conpensation. - (1) The

conpensati on payabl e shall be reduced to the

percent age of the conpensation that equals

t he percentage that the occupational disease

contributed to the death or disability, as

determ ned by the Conm ssion under subsection

(a) of this section.

(2) As may be in the best interest of
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t he covered enpl oyee under the circunstances
of the case, the Comm ssion shall reduce the
conpensation to the percentage required by
paragraph (1) of this section by reducing:
(i) the nunber of weekly or nonthly paynents; or
(1i1) the amount of the paynents.
Thus, in an appropriate case, the Comm ssion will adjust an award
to reflect the proportion of a disability or death that is
proxi mately caused by an occupational disease as distinguished
from anot her non-enpl oynent rel ated cause.

In this case, the issue of whether appellee's cubital tunnel
syndrone was causally related to her carpal tunnel syndrone was
submtted to the jury. Appellants did not object to the trial
court's instructions to the jury, and the correctness of such
instructions is not before us. Simlarly, the sufficiency of the
evi dence regardi ng causation is not raised by appellants, and we
presunme that such evidence was sufficient to support the jury's
verdict in favor of appellee.

G ven our disposition of appellants' first question
appel l ants' questions two and three require little di scussion.
Bot h questions are predicated on the treatnent of appellee's
carpal tunnel syndrome and cubital tunnel syndrone as two
distinct clains. Wile it is true that appellee nmust sustain an
actual disablenent in order to receive nedical treatnent under

the Act, she already has sustained such disabl ement by virtue of

the carpal tunnel syndronme that forned the basis of her initial
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claim Neither 8 9-660 nor 8 9-736 require an additional episode
of di sablenent for the reopening of a claimfor additional

medi cal beneits. Simlarly, appellants cannot prevail on their
third question. G ven our holding that the cubital tunne
syndronme constituted a worseni ng of appellee's condition, rather
than a basis for a newclaim Luby is the liable enployer under
the last injurious exposure rule; Luby was the enployer who | ast

injuriously exposed appellee to repetitive stress prior to the

onset of appellee's carpal tunnel syndrone. See CES Card, 104
M. App. at 314.

Qur holding is based on the facts of this case and the
manner that the issues were presented to us. This case should
not be read to preclude an enpl oyer from arguing the issue of
causation, if suggested by the facts, or frominpleading a
subsequent enployer, if the subsequent disease is itself
conpensable or if it is otherwise warranted by the facts. It is
for the Conm ssion to determne, in the first instance, as
directed by the | egislature, whether the reopening of any

particular claimis justified.

JUDGVENTS AFFI RVED;, APPELLANTS
TO PAY THE COSTS.
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