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This case presents for our resolution the issue of the
sufficiency of the evidence that Susan M Lynch, the respondent,
was unable to pay the court-ordered child support to conmply with

t he purge provision set by the CGrcuit Court for Montgonery County?

The petitioner's certiorari petition asked the court to
deci de "whether an all eged contemor has the burden of proving
his or her inability to conply with the purge provision in order
to avoid inprisonnent." That issue no |onger needs to be deci ded
since, at oral argunent, the respondent w sely conceded that the
burden is on the contemmor. That fact is well established by
Maryl and | aw, see, e.qg., Soldano v. Soldano, 258 M. 145, 146,
265 A 2d 263, 264 (1970) ("inprisonnent nmay be voided by show ng
t hat one has neither the noney nor the ability to pay"); MDani el
v. MDaniel, 256 Ml. 684, 692-93, 262 A 2d 52, 57 (1970) ("the
al l eged contemmor '...has the burden of showing his inability to
conply and that his situation is in good faith and not due to
cal cul ated and deliberate choice.'"") (quoting 2 W Nel son,

Di vorce and Annul nent § 16.25 at 440 (2nd ed. 1961)); Speckler v.
Speckl er, 256 Md. 635, 636, 261 A 2d 466 (1970); Johnson v.
Johnson, 241 M. 416, 420, 216 A 2d 914, 917 (1966) ("Until [the
contemmor] was given an opportunity to show that he had neither
the estate nor the ability to pay his obligation and failed to
make such a show ng, he shoul d have not been incarcerated. The
pur pose of inprisonnent for contenpt is to conpel conpliance with
a court order but where the person alleged to be in contenpt can
establish a valid defense, such as the unintentional ability to
obey the order, inprisonnment is not proper."); Oes Envel ope
Corp. v. Qes, 193 M. 79, 92, 65 A 2d 899, 905 (1947). See
also Kerr v. Kerr, 287 Md. 363, 370, 412 A 2d 1001, 1005 (1980)
(burden of proof on contemor to prove inability to conply with
previ ous order); Schwartzman v. Schwartzman, 204 M. 125, 135,
102 A 2d 810, 815 (1954). Turner v. State, 307 Md. 618, 624-31,
516 A 2d 579, 582-86 (1986) is consistent in that the burden is
pl aced on the probationer to prove an inability to conply with
condition of probation. This is also the law in our sister
jurisdictions. See, e.q., Ex Parte Capps, 396 So.2d 70, 71 (Al a.
1981) ("proving inability is a defensive matter, the burden of
which rests on the contemmor."); Hopp v. Hopp, 156 N.W2d 212,
217 (M nn. 1968) (same); Houtchens v. District Court, 199 P.2d
272, 274 (Mont. 1948) ("lack of ability to performis a defense
to be advanced and to be proved by the accused ...."); Katz v.
Katz, 166 A. 176 (N.J. App. 1933) ("To succeed in this defense
[that his failure to obey was due to his inability to obey] he
must prove - the burden is his - that his inability was
real...."); Ex Parte Chennault, 776 S.W2d 703 (Tex. Ct. App.
1979); King v. Dept. of Social and Health Services, 756 P.2d
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and the propriety of the trial court holding the respondent in
contenpt of court. The Court of Special Appeals held, as to the
former, that the evidence was insufficient to prove the
respondent's ability to conply, but as to the latter, that the

court did not abuse its discretion. Lynch v. Lynch, 103 M. App.

71, 80-82, 652 A 2d 1132, 1136-38 (1995). Accordingly, it affirned
the contenpt finding, and reversed the sanction inposed, i.e., the
i ncarceration of the respondent until she conplied with the purge
provision the court had set. W granted cross-petitions for
certiorari. W shall affirmin part and reverse in part.

l.

The respondent and Robert D. Lynch, the petitioner, divorced
in 1987. At that tinme, the respondent was awarded custody of the
parties' two mnor children. Subsequently, however, the circuit
court nodified the decree, termnating the respondent's custody of
the children and transferring it to the petitioner. The court also
ordered the respondent, who was then working as a receptionist for
the United States Governnment, National Institutes of Health (N H)

earning $460 per week,? to pay $150 per nmonth child support,

1303, 1310 (Wash. 1988). See also Maggio v. Zeitz, 333 U S. 56,
75-76, 68 S.Ct. 401, 411, 92 L.Ed. 476, 490-91 (1948); Cutting V.
Van Fleet, 252 F. 100, 102 (9th Gr. 1918) ("It is true that, in
cases of civil contenpt for failure to conply with an order to
pay noney, the defendant nmay show in defense that he is
financially unable to conply.").

2In the respondent's brief, her income is reported to have
been $460 per nonth. This is an obvious mscal culation. The
respondent testified that she was paid $11.49 an hour. For a 40-
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initially through an earnings w thhol ding order, payable through
the court's Child Support Enforcenent Division.® The respondent
imredi ately fell behind in the support paynents. As a result, the
support enforcenent division initiated contenpt proceedings,
pursuant to which the court issued an order requiring the
respondent to show cause why she should not be held in contenpt.
Over the course of the next two and one-half years, the show cause
hearing was continued eight tinmes, at the respondent’'s request, and
on one occasion, she failed to appear. Wen a hearing finally was
held the respondent had nade only one support paynent and was,
therefore, $5,680 in arrears.

The only testinony presented at the hearing was by the
respondent. She admtted that she was worki ng when she was ordered
to make child support paynents and that she continued in that
enpl oynent for alnobst a year thereafter. She quit her job, she
expl ained, to care for her nother, who "got very sick and because
of personal problens at honme, etc.” She continued to care for her
nmot her until she died. Although testifying to having pursued sone
j ob opportunities, the respondent acknow edged that she had
remai ned | argely unenpl oyed since August of 1991. She noted that

she had a few m scel | aneous jobs |ike yard work or flower delivery.

hour work week that woul d amount to $460 per week.

No paynents were made pursuant to the order because,
according to the respondent, of a m scommuni cation between the
court and her enpl oyer.
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The only applications for jobs to which she testified were to
discount retail stores. The respondent maintained that she had no
assets, and that she did not receive public assistance, social
security, workers' conpensation, or any other such benefits.
Mor eover, she testified that she did not own a car, had no bank
accounts or val uables of any kind and, except for the $20 that she
had in her possession, she had no noney. Wth respect to her
living arrangenents, the respondent advised the court that she
lived rent free in the home of her deceased nother and received
free food from a charitable organization called Mana. She al so
testified that she did not have title to her nother's hone, rather,
it had been bequeathed to her children and "the parental guardi an,”
i.e., the petitioner. Although she said she intended to contest
the will, she recognized that, unless she was successful, she would
not have title to the house.

The petitioner did not cross-exam ne the respondent, nor did
he offer evidence in contradiction of the respondent’'s testinony.
| nstead, he argued that the respondent presented a "classic
i nvol untary inpoverishment case," observing:

She doesn't work, she obviously doesn't have
to work. She can neet her needs by sone ot her
way. | can't get to any of her assets because
she doesn't legally owm anything. In terns of
this piece of property, it would be nice if we
had a judgnent, we could go after the
property, but she doesn't own the property and
she won't do anything to get the estate noving

al ong.

The trial court held the respondent in contenpt and entered a
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j udgnent against her for $5,680.4 It sentenced her to 20 days in
the detention center, but ordered that she could purge herself of
t he contenpt by paying $500. Wil e recognizing that the respondent
did not have $500 in cash or assets fromwhich that anount coul d be
acquired, the court nevertheless determned that she had the
ability to purge herself of the contenpt. The basis of that
determination was its finding that she led a "discretionary
lifestyle ... and in the process of it you don't pay support that
you have the ability to pay." The court adnoni shed the respondent
about the inportance of her obligation to make "support paynents”
and that she nust "face" and "deal with" the fact that she has to
"go out and nake sone noney" to care for her children. The court
al so commented that the respondent at one tine held "a job paying
you $24,000 a year, that was a darn good job and you just left it."
The respondent noved for reconsideration. At that tine, the
trial court explained what it had neant by "discretionary
lifestyle":
many defendants in crimnal cases are indigent
and qualified for and are in fact represented
by the Public Defender's Ofice, but those are
- not all, but many of them are people who
live in a place or a honme where sonebody el se

pays their bills, and they actually physically
show up in court - they either take a bus or

“Nei ther party to this lawsuit has chall enged the noney
judgment. We note that the court has the authority to inpose a
j udgnent pursuant to Rule 2-648, which states, in pertinent part,
"[w] hen a person fails to conply with a judgnent nandating the
paynment of noney, the court nmay enters a noney judgnent to the
extent of any anount due."
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t hey m ght borrow sonebody's car, sone of them
snoke, they can get cigarettes, they don't
live a luxurious lifestyle, but they are able
to live, they stay alive, they have sone
di scretion, they have - nobody el se has any
obligation to support them but other people
do. So, it allows people, sone people, an
option in their lives that other people don't
have, and they put this term "Discretionary
l[ifestyle” on it. So that is where | got it
from It is not sonmething that | thought up.
| apply it to many people conme in as URESA
cases.

This is a woman who, as | renenber, at
one time [was paid] 30 or $40 thousand
dollars,!™ working for the United States
governnment, and for one reason or another she
decided it wasn't good - | think maybe she
wanted to stop the job to conme hone and take
care of her nother, when her nother was sick,
and she did, and she lives in her nother's
home, who is now deceased, apparently there
are sone other matters going on. She I|ives
rent-free. Regardless of whether she is going
to have ownership in this property, she lives
rent-free. She gave ne a couple of letters
froma couple of places that have supplied her
food. | amnot sure if one was a church, but
those, as | recall, and | could be wong,
because | don't have them here, but they were
1991 and 1992; not recent. | think she told
me - you said you nmade the tape - nmaybe ot her
people help her and allow her to eat and
provide food for her so she can stay alive,
and | applied that principle. It is a
di scretionary lifestyle. It is a lifestyle
that she has that isn't |uxurious, she is not
living the life of Rley, but she is alive
she makes no noney. |If she lived in a place
where she had no friends, she had no famly,
she had no support, she would either have to
go to work and nmake noney to live or she would
die, and that is what | inposed on her and
that is why | said that | found as a fact that

The actual anount the respondent was paid was, as the court
said at the contenpt hearing, $24,000.
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she had the present ability to purge herself.
Not because she had $500 in her pocket.

These ot her people who help her have no
obligation to pay her child support; nobody
el se does except her, but because of this
quote "Discretionary lifestyle," she had the
present ability to get the noney to pay it.
That is what | found as a matter of fact and |
amgoing to stick toit. Until sonebody says
that discretionary lifestyle that we have
tal ked about doesn't apply to this situation,
| amgoing to stick to it.

The court was enphatic that it had not found that the respondent
had voluntarily inpoverished herself. It also made clear what it
meant when it indicated that she had the ability to purge herself
of the contenpt:

| don't think she did have $500 in her

pocket, | don't think she did, but I think
because of the lifestyle that she |eads, has
it available to her to purge herself. | found

that as a fact.
.

In this State, the basic criteria applicable to civil contenpt
proceedi ngs, as well as the purpose of such proceedi ngs, are well
settled. As to the fornmer, where "(1) the conplainant is ... a
private person as opposed to the State; (2) the contenpt proceeding
is entitled in the original action and filed as a continuation
t hereof as opposed to a separate and independent action; (3)
hol ding the defendant in contenpt affords release to a private
party (4) the relief requested is primarily for the benefit of the
conpl ai nant; [and] (5) the acts conpl ai ned of do not of thenselves

constitute crimes or conduct by the defendants so wlful or
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contunelious that the court is inpelled to act on its own notion,"
the proceeding ordinarily is one for civil contenpt. Wnter v.
Crowl ey, 245 M. 313, 317, 226 A.2d 304, 307 (1967), citing Knaus

v. Knaus, 127 A 2d 669, 673 (Pa. 1956). See also State v. Roll &

Scholl, 267 M. 714, 729-30, 298 A 2d 867, 877 (1973). Wth
respect to its purpose, we have nade clear that "[a] civil contenpt
proceeding is intended to preserve and enforce the rights of
private parties to a suit and to conpel obedience to orders and
decrees primarily made to benefit such parties. These proceedi ngs
are generally renedial in nature and are intended to coerce future
conpliance.” [ld. at 728, 298 A 2d at 876.

The conduct which precipitates the initiation of contenpt
proceedings is the alleged failure, in contravention of a court
order, to do that which has been ordered done or the doing of that
which is prohibited. When that conduct has been proven, the
defendant nay be held in contenpt. But, because the intended
purpose of the proceedings is renedial - intended to benefit the
other party to the action by conpelling the defendant to obey the
court order - finding the defendant in contenpt may not suffice.
| f the proceedings are to have the desired effect, there nust be a
means of forcing the defendant to conform his or her conduct to
what the court order requires, to force the defendant to obey the
court order. Such a neans is available when, in addition to
entering a contenpt finding, the court is able to inpose penalties

designed to achieve that effect and which, in fact, nake the
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achievement nore likely. Inprisonnment is such a penalty. Thus,
notwi thstanding that the proceedings are civil in nature, a
def endant may be inprisoned for civil contenpt. 1d. at 729, 298
A. 2d at 876.

In the case of civil contenpt, the purpose of inprisoning the
contemor is renedial. Therefore, because the purpose of the
proceedi ngs defines and limts the penalties that may be i nposed,
before the contemmor nay be inprisoned, he or she nust have an
opportunity to purge the contenpt, that is to say, he or she nust

have the keys to the prison in his or her pocket. In Re Nevitt,

117 F. 448, 459 (8th Gr. 1902). Thus, any sentence of i nprisonnment
entered following a finding of civil contenpt nust provide for

purging. Rutherford v. Rutherford, 296 Mi. 347, 355, 464 A 2d 228,

232-33 (1983); Roll & Scholl, 267 M. at 728, 298 A 2d at 876,

El zey v. Elzey, 291 M. 369, 374-75, 435 A 2d 445, 447 (1981).

A "provision for purging” or the "opportunity for purging"
relates to affording the defendant "the chance to rid him or
herself of guilt and thus clear hinself of the charge.” Herd v.
State, 37 Md. App. 362, 365, 377 A 2d 574, 576 (1977). According

to Black's Law Dictionary 1236 (6th Ed. 1990), to "purge" is "[t]o

cl eanse; to clear. To clear or exonerate from some charge or
imputation of guilt, or from a contenpt."” Crimnal contenpt
proceedings offer a decided contrast. The object of those

proceedings is to punish the contemmor for past m sconduct which,

unlike in the case of civil contenpt, nay not necessarily be
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capabl e of renedying. The penalty inposed in such cases need not
provide a purging provision; it may be purely punitive. Roll &
Schol I, 267 Ml. at 728, 298 A 2d at 876.

Before the defendant may be inprisoned, of course, the
def endant nust have been held in contenpt, as indicated. That
requires proof, by the petitioner, that the defendant acted in
contradiction of the applicable court order. In the case of a
court order prescribing, or prohibiting, a specified course of
conduct, the petitioner nmust establish that the defendant did or
failed to do what was required. Were the order requires the
paynent of noney, he or she has to prove that it was not paid.
Mor eover, because the purpose of civil contenpt proceedings is to
coerce future conpliance, id., the defendant nust have been fully
capabl e of having conplied; in addition, the ability to performthe
act required by the court order nust have been within the power of
the defendant. Elzey, 291 M. at 374, 435 A 2d at 447 (quoting

Wllians & Fullwod v. Director, 276 M. 272, 313, 347 A . 2d 179,

201 (1975)), cert. denied, 425 U.S. 976, 96 S.Ct. 2178, 48 L.Ed.2d

801 (1976). See People v. Razatos, 699 P.2d 970, 974 (Colo.

1985). "The 'choice' must be the defendant's "as to whether [he
can] conply." Elzey, 291 Md. at 374, 435 A 2d at 447.

The latter requirenment, whether or not the defendant is able
to conply with the court order is, however, a matter of defense.

Johnson v. Johnson, 241 Md. 416, 420, 216 A 2d 914, 917 (1966).

In "The Indigent Defendant's R ght To Court- Appoi nted Counsel In



11
Civil Contenpt Proceedings For Non Paynent O Child Support
Paynents,” 50 U. Chi.L.Rev., 326, 338 (1983), the point was nade:
Inability to conply is a conplete defense.
Proof of ability to conply requires a show ng
that the defendant had a resource to neet the
court-ordered paynents, allow ng a reasonabl e
anmount for his own subsistence. |If he has the
means to conply, the court is justified in
reordering his priorities by applying coercive
nmeasur es. The court exceeds its powers,
however, if it confines a man on the ground
either that he is healthy and able to work or
that he could prevail upon relatives to pay
the suns required for his rel ease.
W made a simlar point in Johnson, 241 M. at 420, 216 A 2d at
917:
"The purpose of inprisonnent for contenpt is
to conpel conpliance with a court order but
where the person alleged to be in contenpt can
establish a valid defense, such as the
unintentional inability to obey the order,
i nprisonnment is not proper.

Where the order is one prescribing or prohibiting a specified
cause of conduct, the required defense showing is that the
defendant is unable to conform his or her conduct in conpliance
with the court order. Where the order calls for the paynent of
nmoney, the defendant is entitled to the "opportunity to show that
he [or she] had neither the estate nor the ability to pay his or
[ her] obligation." 1d. In that situation, "[moreover, the issue
is not the ability to pay at the tine the paynents were originally
ordered; instead, the issue is his present ability to pay." Elzey,
291 Md. at 374, 435 A .2d at 448. Only if he or she fails to show

such inability is a finding of contenpt and subsequent inprisonnment
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permtted. |d. See McDaniel v. MDaniel, 256 MI. 684, 692-93,

262 A 2d 52, 57 (1970); Speckler v. Speckler, 256 Ml. 635,

A. 2d 466, 467 (1970); Schwartzman v. Schwartzman, 204 M.

637, 261

125, 135,

102 A 2d 810, 815 (1954); A es Envelope Corp. v. Aes, 193 M. 79,

92,

65 A 2d 899, 905 (1949); Dickey v. Dickey, 154 M.

141 A. 387, 390 (1928).

Proof of inability to conply, however, does not

675, 681,

guar ant ee

imunity frominprisonment. In Roll & Scholl, the Court expl ai ned:

Situations may arise where at a hearing held
pursuant to an order to show cause in what
properly began as a civil contenpt, facts are
presented which indicate that the alleged
contemmor cannot conply wth the order of the
court that directed himto performan act for
t he benefit and advantage of another party to
the suit. If this inability to conply was
caused by a deliberate effort or a wilful act
of comm ssion or omssion by the alleged
contemmor commtted with the know edge that it
woul d frustrate the order of the court, the
civil contenpt proceedi ng should be term nated
and new proceedings may be instituted which
can result in a finding of crimnal contenpt.

267 Md. at 730, 298 A 2d at 877.

case,

pointedly did not specify civil contenpt, 241 Ml. at 420,

at

Al t hough this Court recognized in Johnson, a civil

917 -

cont enpt

that there are valid defenses to a charge of contenpt - we

216 A 2d

the exanple we gave was the "unintentional inability to

obey the order.” Nothing in that case suggests that

t he Court

intended to limt the defenses that would be valid in contenpt

proceedi ngs. Subsequent cases belie such an intention.

In El zey,

also a civil contenpt case, we considered another exanple of a
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valid defense to a contenpt proceeding - intentional inability to
obey the order. See 291 MI. at 375-76, 435 A 2d at 448 (quoting

Roll & Scholl, 267 Md. at 730, 298 A 2d at 877). The cont ext of

that case made clear that such intentional inability is a defense
limted to civil contenpt proceedi ngs. Ild. Read together with
El zey, therefore, it would appear that Johnson's reference to
"unintentional inability to obey" was no nore than it purported to
be, an exanple of a valid defense. As the respondent correctly
argues, "the statenent in Johnson can be read to nean that
inability to pay precludes inprisonnment for civil contenpt and an
unintentional inability to pay precludes inprisonnment for either
civil or crimnal contenpt."” The Respondent's Brief at 13.
Furthernore, the goal of civil contenpt proceedings, to coerce
conpliance with a court order entered primarily for the benefit of
private parties to a suit, cannot be acconplished when the
responsi ble party is unable, for whatever reason, to conply. The
same is true in the case of court-ordered child support paynents.
| f the responsible party does not have the noney, or any neans of
obtaining it, paynment cannot be coerced. | ndeed, this is true
whet her the responsible party chose intentionally to frustrate the
court order, as, for exanple, acting in bad faith, to inpoverish
hi mor herself, or whether his or her inability is unintentional.
Al though primarily focused on the inprisonnent aspect of the
anal ysis, rather than the proof of contenpt, both Johnson and El zey

are instructive. |In Elzey, the petitioner, a plunber, was required
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by a divorce decree, incorporating a settlenent agreenent, to pay
his former wife weekly support. A little nore than a year after
the decree was entered, he infornmed his fornmer wife that he was
retiring and therefore would be financially unable to continue the
paynments. She initiated civil contenpt proceedings. The
petitioner produced evidence in support of his financial inability
to neet his support obligation. Hi s testinony explained why he
retired, he "wasn't able to get out and do the work that [he] had
done years before,” he could not make enough noney to pay his
over head, he was "going behind every nonth, and ... he 'could not
see any other way out.'" 291 Md. at 372, 435 A 2d at 446-47.
Al t hough noting that the petitioner had been able to pay his fornmer
wife the support paynents required when the agreenent was
originally made, but that "the circunstances changed," so that,
since his retirenment, the petitioner becane financially unable to
pay, the trial court found the petitioner in contenpt and expressed
the viewthat "I have to send you to jail." 1d. at 373, 435 A 2d
at 447. Wile it made no finding that the petitioner retired in
order to escape his court ordered obligation to his fornmer wife -
it found, to the contrary, that he retired because he had reached
the age at which nost people retire - the trial court opined

"because the petitioner's financial inability resulted fromhis own
decision to retire, this case fell outside of the principle that
one may not be inprisoned in a civil contenpt case for failing to

make support paynents if one has neither the assets nor the ability
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to pay." 1d.

Agreeing with the trial court that the petitioner had becone
unable to pay the arrearages as well as the continuing weekly
support paynents, this Court held that the "petitioner should not
have been sentenced to jail." Id. at 375, 435 A 2d at 448.
Moreover, we rejected the trial court's belief that a jail sentence
was required because the petitioner voluntarily retired, thus
pl acing hinmself in a position of financial inability. Relying on

Roll & Scholl, 267 Md. at 730, 298 A 2d at 877, we al so poi nted out

that, had the trial court found that the petitioner retired in bad
faith or to defraud his fornmer wife or to deprive her of her
support, that finding would not have justified a civil contenpt
jail sentence, although one for crimnal contenpt may have been in
order. The judgnent of the Court of Special Appeals affirmng the
judgnment of the Circuit Court for Dorchester County was reversed.
El zey, 291 Md. at 376, 435 A 2d at 449.

I n Johnson, the issue was again whether the petitioner should
have been incarcerated for contenpt. W noted that "[w] hether or
not the father was subject to incarceration depends on whether he
was able to neet the obligation inposed on him by the support
order." 241 MJ. at 419, 216 A 2d at 916 (enphasis added). Having
concluded that the record seened to indicate that the petitioner
was unable to neet his obligations because he had neither
sufficient estate nor an ability to pay, we renmanded the case for

a hearing on the petitioner's petition to reduce the support



16
paynments and for the "introduction of evidence as to his present
ability to neet his obligations.” 1d. at 420, 216 A 2d at 917.
L1
A
The petitioner argues that the respondent failed to neet her
burden of proving her inability to conply with the court-ordered
support order. It thus urges affirmance of the contenpt finding.
Al t hough he does not specifically cite Johnson, 241 MJ. at 420, 216
A.2d at 917, for the proposition, he, like the Court of Special
Appeal s, see 103 Mi. App. at 80, 652 A 2d at 1136, believes that
the only avail abl e defense, hence the showi ng the respondent had to
make, was her "unintentional inability to pay the court ordered
support.” So it is that the petitioner contends that the inability
proven must be "in good faith and not due to calculated and
del i berate choice." McDaniel, 256 M. at 692, 262 A 2d at 57
Accordingly, the party alleged to be in contenpt, the petitioner
submts,
cannot be conpelled to work and earn the
wherewi thal to neet the court's mandate if he
is physically or for other good reason unable
to do so. On the other hand, he wll not be
permtted to succeed on a defense of inability
to conply where he has <chosen his own
situation and declines to make any reasonabl e
effort to enploy his earning capacity in other
di rections. Nor can he arbitrarily sit back
and refuse to work when he has the capacity

for gainful enploynent.

Id. at 693-94, 262 A 2d at 57-58 (quoting Hopp v. Hopp, 156 N W 2d

212, 218 (M nn. 1968)). | ndeed, whether non paynment is in good
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faith and not with deliberate disregard of the support order
requires consideration of the defendant's "ability to perform
| abor; his opportunity to find gainful enploynent; his disposition
and will to earn noney and contribute a reasonable anmount to his
famly's support, and his diligence in seeking enploynent...." 1d.
at 693, 262 A 2d at 57 (quoting Hopp, 156 N.W2d at 217-18).

Focusing, as did the Court of Special Appeals on the entirety
of the period between the passage of the support order and the
contenpt hearing, see Lynch, 103 Md. App. at 79, 652 A 2d at 1136,
the petitioner believes that there is anple evidence in the record
to sustain the circuit court's contenpt finding. He agrees with
that court that, given her discretionary lifestyle, the respondent
did not neet her burden to prove herself incapable of conplying
with the support order. The petitioner explains:

Clearly the trial judge considered Ms. Lynch's
testinony and concl uded that she had chosen a
di scretionary lifestyle that did not require
her to obtain enploynent. MVs. Lynch
voluntarily left her job, was able to have
housi ng and food provided at no cost, had nade
no effort at settling her nother's estate, and
had only recently started a Iless than
conprehensive effort at seeking enploynent.
Based on this wuncontroverted evidence, the
trial court did not find Ms. Lynch's failure
to comply wth the support or der an
uni ntentional or unavoi dable act; rather, he
found that she chose a lifestyle in which she
was cared for by others and was not required
to earn any noney for herself or her children.
That deliberate choice resulted in Ms. Lynch's
alleged inability to conply with the support
order. The trial court certainly acted within
its discretion in concluding that Ms. Lynch's
lifestyle choice did not excuse conpliance
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wi th the support order
The Petitioner's Reply Brief at 4-5. The petitioner submts that
there is a fundanental difference between inability to pay a purge
ampunt and inability to conply with a support order. A finding
with regard to the former does not necessitate, in his view, a
consistent finding with respect to the latter.
B.

Next, the petitioner argues that assessed in light of the fact
that it is the respondent's burden to establish inability to pay
the purge anount, the evidence of inability to conply was
insufficient and, thus, the Court of Special Appeals nust be
rever sed. In the petitioner's view, the respondent has |eft
unexpl ai ned a nunber of circunstances, including her ability to pay
for public transportation, her ability to pay the taxes on her
not her' s house, and the source of the $20 she brought with her to
court, which raised serious doubts about her alleged inability to
pay the $500 purge amobunt. That being the case, he submts that
the trial court's discretionary finding that the respondent did not
meet her burden in that regard is fully supported by the record.

I V.
A
Addressing the latter argunent first, we believe that the

Court of Special Appeals correctly reversed the purging provision.?®

The Court of Special Appeals reached its conclusion using a
different analysis. The internedi ate appellate court believed
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There is absolutely no evidence in this case on the basis of which
it could be concluded that the respondent had a present ability to
pay the purge anount. The respondent testified, wthout
contradi ction and wi t hout cross-exam nation, that aside from $20,
she had no inconme, or assets, and no way of raising the purge
anount. Moreover, the trial court found that she did not have the
present financial ability to conply with the purge provision. It
made clear, at the hearing on the notion for reconsideration, that
the basis for its finding was "not because she had $500.00 in her
pocket," or that she could raise it from assets or property she
possessed, but because of the respondent's discretionary lifestyle.
It was on that basis that the court inferred that the respondent
would be able to acquire the nonies with which to purge her
contenpt. Significantly, the court believed that she would get the
money from persons who had no |legal obligation to support her or
her children. | ndeed, by resting its fact finding on the

discretionary lifestyle rationale, the court necessarily found that

that the proper focus was on the proof of the respondent’'s
financial ability to conply, rather than her financial inability
to conply. Inits view, the burden was on the petitioner to
prove the forner, rather than on the respondent to prove the
latter. Lynch v. Lynch, 103 Md. 71, 82, 652 A 2d 1132, 1137-38
(1995) Having thus allocated the burden, the Court of Speci al
Appeal s concl uded that the evidence was insufficient to prove the
respondent’'s present ability to conply wth the purge provision.
It reasoned that proof of present ability to conply cannot be
"based exclusively on the disbelief of [the respondent’s]
testinmony that she was not able to pay any nore than the twenty
dol l ars ($20) she brought to court with her." [d. at 83, 652

A 2d at 1138.
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t he respondent had no present financial ability to conply; rather,
she was dependent upon the |argess and good w shes of those persons
who nmade her discretionary lifestyle possible, the very antithesis

of present financial ability. See Russell v. Russell, 559 So.2d

675, 676 (Fla. Dist. C. App. 1990).
B.

Neither is the petitioner correct with regard to the contenpt
findi ng.

The respondent's testinony was the only evidence bearing on
her inability to conmply with the court order. That testinony
applied equally to the nonthly paynents, the full anount due under
the order, and the purge anmount. The trial court found, correctly,
we concluded, that that evidence did not establish that the
respondent had a present financial ability to conply with the purge
provision. W do not believe that the sane testinony neverthel ess
could be sufficient to establish the respondent's ability to conply
with the court order

The Court of Special Appeals and, as we have seen, the
petitioner, believe that the present financial inability to conply
applies only to the sanction, i.e., the purge provision and not the
finding of contenpt. In their view, it is enough if the evidence
reveal s that the defendant could have conplied with the order at
sone tinme during its life and/or that the defendant's present
financial inability to conply is caused by the defendant's bad

faith decision and intentional act, orchestrated to frustrate or
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avoid conpliance with the court order. This analysis disregards
the inmportant distinction between civil contenpt and crim nal
contenpt and, in fact, «contributes to the haziness and

i ndi stinctiveness, see Raoll & Scholl, 267 Ml. at 728, 298 A 2d at

876, of the |line between them Moreover, it is at odds with the

anal ysis enployed in Roll & Scholl.

Whet her a defendant has failed to pay court ordered support
when he or she had the ability to do so and whether that defendant
has, in bad faith, caused his or her own present inability to
conply, with the intent of frustrating the court order, are
material, and, indeed, necessary, considerations bearing on whether
a defendant should be punished. Those considerations do not
address whether the defendant is in civil contenpt, the object of
which is renedial - to force conpliance. Even if the present
inability to conply is the product of the defendant's bad faith,
conpliance still cannot be coerced by civil contenpt. Thus, to the
extent that this record reflects that the respondent failed to pay
the court-ordered support when able and quit her job in bad faith,
for the purpose of avoiding the responsibility and, in the process
frustrated the court order, the petitioner could have, and should
have, initiated crimnal contenpt proceedings, for the purpose of
puni shing the respondent for those acts. That would, of course,
have required the termnation of the civil contenpt proceedi ngs.

See El zey, 291 Md. at 375, 435 A 2d at 448; Roll & Scholl, 267 M.

at 730, 298 A 2d at 877.
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Furthernore, nerely finding a defendant in contenpt of court
does not ordinarily further the purpose of coercing future
conpliance with the court order. |Indeed, a finding of contenpt,
where there is no possibility of enforcing conpliance with the
court order to which it relates, sinply |abels the defendant a
contemor and inputes guilt to him or her. That is a form of
puni shment . See Herd, 37 Ml. at 364-65, 377 A 2d at 576 ("the
contemmer [sic] nust be afforded the chance to rid hinself of guilt
and thus clear hinself of the charge. To suspend the sentence and
allow the conviction to stand falls well short of the mark."). As
our cases recognize, civil contenpt requires a purge provision with
which the defendant is able to conply in order to purge, i.e.,
clear or exonerate, himor herself of the contenpt. Were, based
on past acts and/or the defendant's | ack of good faith conpliance
with the court order, a finding of contenpt is permtted to stand,
t he defendant is denied any opportunity to purge the contenpt.

JUDGMENT OF THE COURT OF SPECI AL

APPEALS AFFIRMED AS TO THE PURG NG

PROVI SION AND REVERSED AS TO THE

FI NDI NG OF CONTEMPT. COSTS IN TH S

COURT _AND IN THE COURT OF SPECI AL

APPEALS TO BE PAID BY THE

PETI TI ONER.





