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Lakeya WMaddox, individually, and as parent of her mnor
children, challenges in this appeal the decisions of the Crcuit
Court for Sonerset County to (1) grant appellee Stone Electrica
Contractors’s notion to stri ke appellants’ expert w tness, and (2)
deny the appellants' notion for substitution of an expert and/or
for reconsideration of the court's order to strike appellants’
expert wtness.? W hold that the circuit court abused its
discretion in striking one of the appellants’ expert wtnesses
because of a lack of strict conpliance with the scheduling order.
Accordingly, we need not reach the question of whether, upon
| earning of the death of appellants’ other expert wtness, the
circuit court abused its discretion in not allow ng the appellants
to substitute the earlier stricken expert for the deceased expert.

We vacate the judgnent of the circuit court and renmand the

case for further proceedings consistent with this opinion.

Facts and Procedural History
On Novenber 27, 2003, at approximately 5:44 a.m, Lakeya
Maddox and her two children were awakened by the snoke alarns in

their honme, a rental property |located at 30700 S. Division Street,

! Appel lant presents the follow ng two questions:

1. Because the plaintiffs’ expert wtness died,
| eaving themw th no expert to testify, should the
plaintiffs have been permtted to substitute an
expert?

2. Because the plaintiffs conplied with the scheduling
order, did the circuit court abuse its discretion
in striking their original expert w tness?



Princess Anne, Maryland 21853. A fire had originated earlier that
night in the hone’'s storage room and had spread throughout the
house. The appellants were able to escape the burning house, but
sustained injuries. As a result of the injuries sustained in the
fire, the appellants filed a conplaint in the Crcuit Court for
Somerset County all eging negligence on the part of: the owner of
the property, R chard Mantz; the property manager, Nelson s Real
Estate; the MIller Electric Conpany; and the appellee, Stone
El ectrical Contractors. Appellants were eventually able to settle
their dispute with all of the defendants except the appell ee.

On July 12, 2005, pursuant to Maryland Rul e 2-504, the circuit

court issued a scheduling order which provi ded, anong ot her things,

t hat :
1. Each person that any party intends to call as an
expert witness to support a claimor counter-claim
nmust be identified and all information specified in

Ml. Rule 2-402(f)(1)(A) nust be disclosed to the
Court and other parties at | east FOUR MONTHS pri or
to the Trial Date;

2. Each person that any party intends to call as an
expert witness to support the defense of a claimor
counter-claim nust be identified and al

information specified in Ml. Rule 2-402(f)(1)(A)
nmust be disclosed to the Court and ot her parties at
| east THREE MONTHS prior to the Trial Date[.]

* * %

5. Al'l discovery authorized by the Maryl and Rul es nust
be undertaken so as to be concluded (including
resolution of discovery disputes) at |east TWO
MONTHS prior to the Trial Date ....



Because the trial date was scheduled for July 24, 2006, the
appel l ants’ deadline for disclosing expert wi tnesses and Rule 2-
402(f) (1) (A information was March 24, 2006, and Stone’s deadline
was April 24, 2006.2 The close of discovery for the case was My
24, 2006.

Al t hough appellants disclosed the names of their proposed
experts on March 9, 2006, including “Mke Wald of Investigating
Engi neering, Inc. of Annapolis, Maryland,” Wald did not provide a
witten report until April 26, 2006, which was after the scheduling
order’s deadline for appellants to disclose “all information
specified in Md. Rule 2-402(f)(1)(A.”

In their answers to interrogatories, filed prior to the March
24, 2006, deadline, appellants identified Deputy State Fire
Marshall ©Matt Stevens as an expert, and attached a copy of his
i nvestigationr report. Appellants alsoindicated that they reserved
the right to call any expert designated by the defendants. One
such expert was an electrical investigator, Joseph C. Hauf, |11,

who had issued a report dated July 2, 2004, expressing an opinion

2 Maryl and Rul e 2-402(f) (1) (A) states:

A party by interrogatories may require any other party
to identify each person, other than a party, whomthe
ot her party expects to call as an expert w tness at
trial; to state the subject matter on which the expert
is expected to testify and a sunmary of the grounds for
each opinion; and to produce any witten report made by
t he expert concerning those findings and opinions. A
party al so may take the deposition of the expert.



that the fire was “caused by the loss of the electrical ground to
the [hone’s electric] service panel.” On March 9, 2006,
appel l ants” counsel wote to all the defense counsel, including
Stone’ s counsel, disclosing that appellants had retained M ke Wald
as an additional expert, stating:

| believe our Answers to Interrogatories have already

indicated that we intend to call any of the defense

experts. Let me nake perfectly clear that Plaintiffs
intend to call the experts whose nanmes are on the reports
given to Nationw de Insurance [which included Joseph

Hauf]. Please also understand that | intend to call the

Fire Marshall whose deposition was taken. Finally, |1

have retained M ke Wald of Investigating Engineering,

Inc. of Annapolis, Maryland as an additional expert and

expect to call himas well.

By letter dated March 28, 2006, Stone’s counsel advised
appel l ants’ counsel that he “would |i ke to schedul e the deposition
of plaintiffs[’] recently noted expert, Mke Wald of Investigating
Engi neering, Inc. of Annapolis, Maryland .... 7 Stone’'s counse
suggested the dates “May 3, 4, [or] 11, 2006.”

On April 27, 2006, appellants’ counsel faxed a copy of Wald' s
report dated April 26, 2006, to Stone’'s counsel. Wald s report
opi ned that “the cause of this fire was the | ack of a system ground
at this residence.” Wald further *“concluded that this ground
conduct or was not properly installed by Stone Electric in the first
place.” In summary, Wald opined: “[T]his fire was the result of

illegal and inproper electrical work performed by Stone.

Specifically, the primary ground connections were not installed.”



On May 1, 2006, counsel for Stone wote to counsel for

appel lants, stating: “In light of your having disclosed your
expert’s opinions, | would ask that you pl ease voluntarily consent
to nmy now retaining an expert in this case ....” Appel | ant's

counsel replied via e-mail on May 2, 2006, stating: “OF course, |
have no problemw th your finding and desi gnating an expert at this
time ...."7

Also on May 1, 2006, Stone filed a notion to strike Wald,
claimng that, because of the post-deadline receipt of Wald s
report, Stone “now has no ability to counter the new opinion by the
plaintiff’s expert.” Stone asked the trial court to preclude the
plaintiffs fromcalling Wald, or, in the alternative, extend the
deadline for Stone to retain an expert and continue the trial date.
Wil e the noti on was pendi ng, Stone deposed Wald on May 17, 2006.

On May 26, 2006, the circuit court held a hearing on Stone’s
notion for an extension of the expert discovery deadli ne and/or for
a continuance, or, inthe alternative, for an order precluding Wald
from testifying at trial. Stone pointed out that he did not
receive Wald’ s report until two days after Stone's deadline for

I dentifying defense experts, and urged the court to extend Stone’s

deadl i ne and reopen di scovery. The court responded: “Well, | don’'t
think discovery is going to get reopened ... and | don’'t think the
trial date is going to be continued.” At that point in the

hearing, the court focused on Stone’s notion to preclude appellants



fromusing Wald as an expert. The court noted that Wald' s report
was provided “a nmonth and two days after the deadline [in the
scheduling order].” Concluding that appellants had not satisfied
the requirenent of the scheduling order to disclose all Rule 2-
402(f)(1)(A) information at |east three nonths prior to the trial
date, the court granted the notion to strike the expert, and
entered an order “that plaintiff’s expert Mchael Wald is now
stricken.” The court explained that it was granting the notion to
excl ude appellants’ expert because appellants had not net the
di scl osure deadline established in the court’s scheduling order.
The court stated:
THE COURT[:] Al right[.] My finding is that the
plaintiff has failed to conply with Section 2, Paragraph
2 of [the court’s] scheduling order in that the expert
not only [has to be] identified[,] but all information
specifiedin Rule 2-402(f) (1) (A nust be disclosed to the
court and the parties at |east three nonths prior to the
trial date[.] | will concede that [plaintiffs’ counsel]
identified the witness on March the 9", well within the
time period, but there is nothing in the court file to
I ndicate that he advised the court[,] and apparently
nothing to indicate in witing he advised any of the
parties[,] well within the tinme period[.] Certainly he
di d not advise the court[.] So |’mgranting the notionto
strike the expert and I’ m signing that order right now
On June 5, 2006, appellants filed a notion for substitution of
an expert and for reconsideration of the court’s order to strike
Wald. |In their notion, the appellants asserted that earlier that
day, they were, for the first tine, able to confirmthat another

expert they had naned on the issue of causation, Joseph C Hauf,



11, had passed away.® Appellants asked the court to permt Wald,
even t hough he had been previously stricken, to substitute for the
deceased Hauf. On June 28, 2006, the circuit court, wthout a
hearing and w thout issuing any opinion, denied the appellants’
notion for substitution of an expert and for reconsi deration of the
order precluding the use of Wald.

Stone renewed its notion for summary judgnent, arguing that
t he appell ants coul d not prove causation and Stone was entitled to
judgnment as a mtter of law. Appellants asked the court to
reconsider its ruling prohibiting the use of Wald as a substitute
for the deceased Hauf. The circuit court refused to reconsider its
rulings regarding the plaintiffs wtnesses, and, because
appel | ants conceded they could not prove causation if they could
not call an expert w tness on causation, the court granted sunmary
judgrment for Stone. Appellants tinely noted this appeal.*

Discussion
Appel I ants contend t hat, because they “substantially conplied”

wi th the scheduling order, the trial court abused its discretion in

3 During the course of the May 26, 2006, notion hearing,
counsel for Stone stated that it was his understandi ng that Hauf
had di ed. Appellants’ counsel expressed his surprise at the
comment on that date.

“ Al'though this is an appeal follow ng the grant of sunmary
judgnment, the propriety of the summary judgnent ruling is not at
i ssue here. Counsel for appellants conceded that w thout Hauf or
Wal d appell ants woul d be unable to prove a case agai nst Stone,
and that unless the court would revise its rulings as to
plaintiffs experts, summary judgnent woul d be appropriate.

7



striking Wal d as an expert witness. They argue that they adequately
conplied with Maryl and | aw regar di ng adherence to schedul i ng orders
and that, even if they did not, “the sanction of striking an expert
witness is a drastic and case-shattering sanction that is reserved
for the nost egregious of discovery violations, not supported by
the facts of this case.”

Maryl and Rul e 2-504(a)(1) requires the circuit court to enter
a scheduling order in nost civil actions. In Dorsey v. Nold, 362
Md. 241, 255 (2001), the Court of Appeals stated:

The principal function of a scheduling order is to nove

the case efficiently through the litigation process by

setting specific dates or time limts for anticipated

litigation events to occur.

Dorsey invol ved the di sclosure six days before trial that the
plaintiffs intended to call an assistant nedical exam ner as an
expert witness. Although the Court of Appeals ultinmately concl uded
that the wi tness was not one who was required to be disclosed as an
expert under then Rule 2-402(e)(1) — the forerunner of Rule 2-
402(f) (1) — the Court made extensive comrents about the interplay
bet ween the rul es governing discovery and scheduling orders.® The
Court observed, 362 Ml. at 256:

Rule 2-504 is not a discovery rule. It is not
included in the Title 2, Chapter 400 rul es on discovery

and, except as provided in 8 (b)(2)(A), is not intended
either to enlarge or constrict the scope of discovery.

SEf fective January 1, 2004, Rule 2-504(b)(1)(B) was anended
to replace the cross reference to Rule 2-402(e)(1)(A) wth a
reference to the successor rule, Rule 2-402(f)(1).

8



Its function, to the extent it references discovery in §
(b)(1), is to provide for the setting of tinme limts on
certain discovery events; it is, in that regard, a rule

of timng, not of substance.

I N Naughton v. Bankier, 114 M. App. 641, 653 (1997), this
Court observed that, although scheduling orders should not be
applied in a manner that is “unyieldingly rigid,” litigants rmnust
make good faith and reasonabl e efforts to substantially conply with
the court’s deadli nes:

Though such [scheduling] orders are generally not

unyieldingly rigid as extraordinary circunstances which

war rant nodification do occur, they serve to light the

way down the corridors which pending cases w |l proceed.

| ndeed, whil e absol ute conpliance with scheduling orders

I's not always feasible froma practical standpoint, we

think it quite reasonable for Maryland courts to demand

at least substantial conpliance, or, at the barest

minimum, a g¢good faith and earnest effort toward

conpl i ance.

(Enphasis in original.) See also Wormwood v. Batching Systems,
Inc., 124 M. App. 695, 702-05 (1999) (noting that substantia
conpliance with the Maryl and Rules will be deened sufficient where
the opposing party has suffered no prejudice). Cf. Swann v.
Prudential Insurance Company of America, 95 M. App. 365, 382
(1993) (trial court did not abuse discretion in permtting late
named expert to testify where opposing party had opportunity to
t ake deposition), rev’d on other grounds, 334 Mi. 231 (1994).

In the related context of discovery deadlines, we have
commented: “Wiile it is true that the Maryl and Rul es of Procedure

are to be ‘strictly followed[,]’ the discovery rules in particular



are to be ‘liberally construed” in order to effectuate their
pur pose.” Gonzales v. Boas, 162 Ml. App. 344, 356 n.10 (internal
citations omtted), cert. denied, 388 Md. 405 (2005). Cf. Food Lion
v. McNeill, 393 Md. 715, 734 (2006) (“Rules 2-403 and 2-432 provide
a procedure and a nechani sm whereby the [discovery] conpliance
i ssues and di sputes may be, and shoul d be, resolved.”).

Appel lants maintain that they have nmet the “substanti al
conpliance” or “good faith and earnest effort” test because Wald
was naned two weeks before the scheduling order deadline, and his
report was provided to opposing counsel imedi ately as soon as it
was avail able, 34 days after the deadline but well in advance of
trial and prior to the close of discovery. Appellants enphasize
that they cooperated in making Wald avail abl e for deposition, and
that Wal d was deposed over two full nonths prior to trial and prior
to the date established in the scheduling order for conpletion of
all discovery. Appellants argue that, because Wal d was deposed wel |
in advance of trial, Stone was not deprived of the ability to
prepare a proper defense.

Consequently, appellants claimed that they substantially
conplied with the scheduling schene that was descri bed by the Court
of Appeals in Dorsey as contenplating the disclosure of the
experts’ opinions in sufficient tine to conplete a deposition prior
to the close of all discovery. The Court stated in Dorsey, supra,

362 Md. at 256:

10



Rul e 2-504(b)(1)(B) anticipates that the party receiving
that i nformation [regardi ng expert witnesses] by the date

set by the scheduling order will have sone additiona
time in which to pursue the further discovery allowed
under [current Rule 2-402(f)(1)(A)] - ordinarily a

deposition of the witness. The date for the conpl eti on of

that phase is the date specified in the scheduling order

pursuant to Rule 2-504(b)(1)(D) - the conpletion of al

di scovery.

Notwi t hstanding the appellants’ claim of substanti al
conpliance with the scheduling order, the circuit court correctly
noted that Wald’s witten report setting forth the information
described in Rule 2-402(f)(1) (A was delivered to the appellee 34
days after the deadline established in the scheduling order. The
Court of Appeals noted in Admiral Mortgage v. Cooper, 357 Ml. 533,
545 (2000), that “the governing principle” is that “the appropriate
sanction for a discovery or scheduling order violation is largely
di scretionary with the trial court.” But the Court also qualified
that “governing principle” by pointing out “the nore draconian
sanctions, of dismssing a claim or precluding the evidence
necessary to support a claim are normally reserved for persistent
and deliberate violations that actually cause sone prejudice,

either to a party or to the court.” 1d. The scheduling order is not
meant to function as a statute of |imtations, and good faith
substantial conpliance wth the scheduling order is ordinarily
sufficient to forestay a case-endi ng sanction. See, e.g., Manzano

v. Southern Maryland Hospital, 347 Md. 17, 29 (1997) (“di sm ssal of

aclaim... is warranted only in cases of egregi ous m sconduct”).

11



Cf. Thomas v. State, M. , No. 59, Sept. Term 2006 (slip
op. at 14, filed March 16, 2007) (“Exclusion of evidence for a
di scovery violation is not a favored sanction and is one of the
nmost drastic neasures that can be inposed.”)

Accordi ngly, al though the decision of whether to exclude a key
W t ness because of a party’'s failure to neet the deadlines in a
scheduling order is generally commtted to the discretion of the
trial court, the inposition of such a draconian sanction nust be
supported by circunstances that warrant the exercise of the court’s
di scretion in such a manner. See, e.g., Taliaferro v. State, 295
Mi. 376, 398 (alibi wtness disclosed on | ast day of trial), cert.
denied, 461 U.S. 948 (1983); Lowery v. Smithsburg Emergency Medical
Service, ____ Ml. App. ___, No. 344, Sept. Term 2006 (slip op. at
12, filed April 5, 2007) (expert report filed two and one-half
nont hs after close of discovery, just 12 days before trial); Helman
v. Mendelson, 138 Ml. App. 29, 43-47 (report filed two nonths after
cl ose of all discovery with no good cause for delay), cert. denied
365 M. 66 (2001); Heineman v. Bright, 124 M. App. 1, 7
(1998) (party did not respond to interrogatories at all; “she just
ignored thent); Shelton v. Kirson, 119 MI. App. 325, 332 (expert
named al nost twel ve nonths after deadline), cert. denied, 349 M.
236 (1998).

Al t hough t he abuse of discretion standard for appel |l ate revi ew

is highly deferential to the many di scretionary deci sions of trial

12



courts, see, e.g., Wilson v. John Crane, Inc., 385 Ml. 185, 198-99
(2005), we nevertheless will reverse a decision that is conmtted
to the sound discretion of a trial judge if we are unable to
discern fromthe record that there was an anal ysis of the rel evant
facts and circunstances that resulted in the exercise of
di scretion. As the Court of Appeals stated in Nelson v. State, 315
Ml. 62, 70 (1989):

A trial judge is blessed with discretion in the
exercise of many of his functions. The discretion is
broad but it is not boundless. If the judge has
di scretion, he nust use it and the record nust show t hat
he used it. He nust use it, however, soundly or it is
abused. Discretion is abused, for exanple, if the judge
in his exercise of it is arbitrary or capricious, or
wi thout the letter or beyond the reason of the |aw.

To simlar effect, see Wilkins v. State, 393 M. 269, 278-79
(2006); cCooley v. State, 385 Md. 165, 175 (2005); Jenkins v. State,
375 Md. 284, 295-96 (2003).

As noted in Nelson and other cases, the record nust reflect
that the judge exercised discretion and did not sinply apply sone
predeterm ned position. Gunning v. State, 347 Ml. 332, 351 (1997)
(A “judge’s unyielding adherence to [a] predeterm ned position
anounts to a ... failure to properly exercise discretion.”); Maus
v. State, 311 M. 85, 108 (1987) (“Wien a court nust exercise
di scretion, failure to do so is error, and ordinarily requires

reversal.”); Colter v. State, 297 M. 423, 428 (1983) (trial judge

commtted reversible error when he “applied a hard and fast rul e[]

13



of not granting a continuance”); Taliaferro, supra, 295 Ml. at 390
(“The exerci se of discretion contenplates that the trial court wl|
ordinarily analyze the facts and not act, particularly to exclude,
sinply on the basis of a violation disclosed by the file.”); Scully
v. Tauber, 138 M. App. 423, 431 (“Wen it is not clear that
di scretion was exercised, reversal is required.”), cert. denied
365 M. 268 (2001); Hart v. Miller, 65 M. App. 620, 627
(1985)(“Failure to exercise choice in a situation calling for
choice is an abuse of discretion, because it assunmes the existence
of arule that admts of but one answer.”), cert. denied, 305 M.
621 (1986).

In Taliaferro, 295 MI. at 390-91, a 4-3 mapjority of the Court
of Appeals affirned the exclusion of an alibi w tness who had been
disclosed for the first time on the last day of the trial, in
contravention of the rule (then Rule 741, now Rule 4-263(d)(3))
requiring pretrial disclosure of such witnesses within ten days
after being served with a di scovery request seeking the identity of
alibi wtnesses. In the course of explaining why the exclusion of
that key wi tness was not an abuse of discretion under the facts of
that case, the Court summarized a variety of key factors, often

referred to as “the Taliaferro factors,” that shoul d be consi dered

by the trial judge, stating:

Under the approach taken by nost courts, whether the
exclusion of alibi witness testinony is an abuse of
discretion turns on the facts of the particular case.
Principal anong the relevant factors which recur in the

14



opinions are whether the disclosure violation was
technical or substantial, the timng of the ultimte
di scl osure, the reason, if any, for the violation, the
degree of prejudice to the parties respectively offering
and opposing the evidence, whether any resulting
prejudi ce m ght be cured by a postponenent and, if so,
the overall desirability of a continuance. Frequently
t hese factors overlap. They do not |end thenselves to a
conpartnmental anal ysis.

In Taliaferro, the Court contrasted the facts of Taliaferro’s

case with two cases that were illustrative of situations in which

a trial court had abused its discretion by excluding the alibi

W tness. Distinguishing Taliaferro’s case from State v. Silva

R 1.

118

408, 374 A . 2d 106 (1977), the Court stated, 295 MJ. at 391:

In the case at hand [i.e., Taliaferro’ s case,] the
rule violation was a gross one. There was no attenpt at
conpliance. This is not a case where notice was given a
few days |l ate, but well in advance of trial, or givenin
a technically defective form Illustrative of what was
hel d to be a technical non-conpliance is State v. Silva,
118 R I. 408, 374 A 2d 106 (1977). Six nonths prior to
trial, but 10 days late under the court rule, the
defendant filed a notice of alibi defense, stating that
he spent the entire evening in question at two specified
addresses and identifying three alibi wtnesses. Five
weeks prior to trial the disclosure was suppl enented by
an additional wtness' nane, wthout an address. The
trial court excluded the alibi testinony for |ack of
conpliance with the rule's specificity requirenents. It
was hel d there was substantial conpliance with the letter
and spirit of the rule and that “the trial court abused
its discretion in excluding the defendant's alibi
testinmony.” 1d. at 412, 374 A 2d at 109.

And in contrast to Taliaferro's failure to offer

any

justifying excuse for his non-disclosure of the alibi wtness he

had known about for many nonths prior to the trial, the Court

referred to williams v. State, 97 Nev. 1, 620 P.2d 1263 (1981), a

15



case in which the trial court was held to have abused its
di scretion by excluding the alibi witness. The Court of Appeals
stated, 295 Md. at 393-94:

There t he accused had furni shed counsel wi th the nanes of
four alibi wtnesses, and counsel had tinely dictated the
notice, but through inadvertence, had failed to file it
until seven days prior to the scheduled trial date. The
applicable rule required filing ten days prior to trial.
However, because of a postponenent, trial did not
actually begin until ten days after the filing of the
notice. Further, the State's case rested exclusively on
the testinony of the victim Under these circunstances it
was hel d that good cause had been shown for relief from
strict conpliance with the statute.

The sane year that the Court of Appeals decided Taliaferro,
the Court revisited the issue of whether a trial judge had abused
his discretion in excluding a witness who had not been discl osed
withinthetinmelimt prescribed by Rule 741. This tine, in Colter,
supra, 297 Md. at 428, the Court found that the exclusion of the
wi t ness was an abuse of discretion because, “[b]ased on the record
in[Colter’s] case[,] it appears the trial judge applied a hard and
fast rule, of not granting a continuance.” The Court explained, id
at 430- 31:

The trial judge essentially applied Rule 741 as a

mandat ory rul e excl uding the testinony of an undi scl osed

alibi witness upon the failure of the defendant to conply

with the notice requirenent. He did not consider, in

determ ni ng whet her to exercise his discretionary power,

any of the relevant factors set forth in Taliaferro, or

the alternative sanctions which mght have been

appropriate wunder the circunstances of this case.

Accordingly, it is clear that the trial judge did not
exercise the discretion granted hi munder the rule.

16



Li ke the Court of Appeals in Colter, we cannot discern from
the record in the present case that the trial court took into
consideration any factors such as those identified in Taliaferro.
The trial court indicated an unwillingness to consider extending
Stone’ s expert deadline or to consider reopeni ng di scovery, or even
to consider the nerits of appellants’ claim of substantial
conpliance with the scheduling order. The transcripts from the
notions hearings indicate that the trial court did not consider (1)
that the Court of Appeals has held that Rule 2-504 is “a rule of
timng, not of substance,” Dorsey, supra, 362 Ml. at 256; (2) that
appel | ants provi ded Stone with Wal d’ s expert report as soon as they
received it and a few weeks in advance of Wald s deposition that
was schedul ed on a nutually agreed date; (3) that Stone coul d not
cl ai msurprise because Wal d was deposed well in advance of trial;
and (4) that Stone itself argued for a postponenent of the deadline
for its own expert disclosure and was anenable to a conti nuance of
the trial date.

Nor did the trial court consider whether any option other than
exclusion of the appellants’ expert would be an appropriate
response to the lack of strict conpliance with the discovery
deadl i nes i nposed by the scheduling order. As in Colter, supra, 297
Md. at 429, “the court gave scant consideration to the degree of

prejudice to the parties, or ‘whether any resulting prejudi ce m ght

17



be cured by a postponenent and, if so, the overall desirability of

a continuance. (Quoting Taliaferro, supra, 295 Ml. at 391.)

Because the trial court did not appear to consider any of the
Taliaferro factors or appear to exercise any discretion at all in
making its decision to exclude a materi al wi tness, the court abused
its discretion in striking Wald in the first instance. The abuse
was per haps conmpounded when t he court, agai n without expl ai ni ng how
it was exercising discretion, refused to consi der any accompdati on
for appellants after it was confirned that one of the w tnesses
t hey had di scl osed - Joseph C. Hauf, Ill — had died. Simlarly, it
woul d have al so been an abuse of discretion under the facts of this
case for the court to refuse to adjust the scheduling order in a
manner that would give Stone a reasonabl e opportunity to seek out
and name a responsive expert.

The rul e requiring the entry of scheduling orders was i nt ended
to pronote the efficient managenent of the trial court’s docket,
not to erect additional opportunities for a court to dismss
meritorious clainms for lack of strict conpliance with arbitrary
deadlines. In the quest to achieve greater judicial efficiency
through the use of case nmanagenent techni ques such as schedul i ng
orders, the <courts nust not Ilose sight of their primry
responsibility: to render justice and resolve disputes in a fair
and just manner. Scheduling orders are but the nmeans to an end, not

an end in and of thensel ves.

18



That is not to say that trial counsel and litigants are free
to treat scheduling orders as mere suggestions or inprecise
gui delines for trial preparation. Scheduling orders nust be given
respect as orders of the circuit court, and the court may, under
appropriate circunmstances, inmpose sanctions upon parties who fai
to conply with the deadlines in scheduling orders. Although the
Maryland Rules do not prescribe any sanctions for failure to
strictly adhere to all time limts inposed by a Rule 2-504
scheduling order, there is inherent power for the courts to
“enforce their scheduling orders through the threat and i nposition
of sanctions.” Manzano, supra, 347 Ml. at 29.

But the inposition of a sanction that precludes a nmateria
witness fromtestifying, and, consequently, effectively dism sses
a potentially neritorious claimw thout atrial, should be reserved
for egregious violations of the court’s scheduling order, and
shoul d be supported by evidence of wllful or contenptuous or
ot herw se opprobri ous behavi or on the part of the party or counsel.
As the Court of Appeals stated in Manzano, 347 Md. at 29 (citations
omtted):

The dismssal of a claim ... is anong the gravest of

sanctions, ... and as such, is warranted only in cases of

egr egi ous m sconduct such as “wi I[l]ful or contenptuous”

behavior, “a deliberate attenpt to hinder or prevent

effective presentation of defenses or counterclains,” or

“stalling in revealing one's owmn weak claimor defense.”

Cf. Scully, supra, 138 Md. App. at 432 (“The appellate courts of

Maryl and have overturned the inposition of the ultimate sanction
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when there was no record of inordinate delay or contumaci ous
conduct on the part of the party agai nst whom the sanctions were
sought.”); Lakewood Engineering & Mfg. v. Quinn, 91 M. App. 375,
387 (“although the trial court is not limted by the requirenent
that there be wllful or contumaci ous behavior, generally there
exi sts an el enent of defiance and/or recal citrance where the severe
sanction of default is inposed [for failure to conply wth a
di scovery order]”), cert. denied, 327 M. 524 (1992).

In the present case, there was no evidence of wllful or
cont enpt uous behavi or on the part of either the plaintiffs or their
counsel . The nanmes of experts were tinmely provided, and even
t hough the specific opinions of Wald were not disclosed until 34
days after the scheduling order’s deadline for providing the
information required by Rule 2-402(f)(1)(A), the expert’'s detailed
report was faxed to defense counsel within 24 hours after it was
recei ved by counsel for the appellants. Counsel cooperated in
scheduling a deposition of the expert on a nutually agreed date
that was prior to the date specified in the scheduling order for
the cl ose of discovery. Under such circunstances, we fail to see
how an order precluding the testinony of such w tness would have
been an appropriate exercise of discretion. To exclude a key
wi t ness under such circunstances for the sinple reason that there

was only substantial conpliance, rather than strict conpliance,
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with the court’s scheduling order appears to us to be an instance
of allowing the tail to wag the dog.®

Accordingly, we hold that the trial court abused its
di scretion in granting Stone’s notion to strike Wald. W vacate
the judgnent of the circuit court and remand the case for further
proceedi ngs consistent with this opinion. Qur decision is wthout
prejudice, of course, to Stone’'s right to raise any issue wth
respect to the substance of Wald' s testinony during the course of

further proceedi ngs on renmand.

JUDGMENT OF THE CIRCUIT COURT
FOR SOMERSET COUNTY IS VACATED.
CASE REMANDED FOR  FURTHER
PROCEEDINGS CONSISTENT WITH
THIS OPINION. COSTS TO BE PAID
BY APPELLEE.

® W acknowl edge that in the trial court’s oral explanation
of why it was excluding Wald as a witness, the trial court nade
reference to appellants’ counsel’s failure to file the expert’s
nane and Rule 2-402(f)(1)(A) information with the court,
suggesting by inplication that such failure was another clear
violation of the ternms of the scheduling order. Even if we
assunme that there is a rational basis for requiring the parties
to file such discovery information with the court (in contrast to
the general rule that prohibits filing discovery material wth
the court, see Rule 2-401(d)(2)), we can see no plausible reason
that a failure to provide such disclosures to the court
simul taneously with notifying opposing counsel, under the
ci rcunstances presented in this case, would justify any
significant sanction, |et alone an order precluding the use of
such w t ness.
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