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W are presented here with the question of the scope and
application of the special covenant against encunbrances, which is
described in Maryland Code (1974, 1988 Repl. Vol.), 8 2-110 of the
Real Property Article. Because the Court of Special Appeals
properly construed the covenant under the circunmstances of the
i nstant case, we shall affirm

l.

At issue are four adjoining properties that together conprise
5.09 acres of land located in Cecil County. Prior to 1983, Janes
S. Mgraw (Janes) owned an undivided 5/6 interest in those
uni nproved properties. The outstanding 1/6 interest was vested in
the heirs of Ms. Helen Squires, who died intestate on January 12,
1947. The record does not reveal how this fractional ownership of
the properties originated.

Janes, apparently realizing that his title to only a
fractional interest was probably unnmarketable, sought to acquire
the remaining 1/6 interest. To do so, Janmes allowed his! property
tax paynents to fall into arrears and eventually Cecil County was

forced to institute tax sale proceedings to satisfy the taxes.

! The record does not expressly reflect, but we assume, that prior to his
default Janes was also paying the real estate taxes on the 1/6 interest in the
property which he did not own.
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At tax sale, Janes and his wife, Deborah L. Magraw (the
"Magraws"), purchased the property. After the statutory period
prescribed in Ml. Code (1957, 1980 Repl. Vol.), Art. 81, 8§ 100, on
Cctober 31, 1983, the Magraws filed a "Bill of Conplaint to
Forecl ose Equity of Redenption" against "Janes S. Magraw and ALL

Persons having or clainming to have any interest in the property

| ocated in Cecil County, Maryland, described as 5.09 acres of | and,
nore or less, with inprovenent thereon situated Rock-Battle Swanp
Road, S/W of Wodlawn, District EQUITY NO 7, adjoining the

property of or formerly owned by John Carson."2? As part of the

2 The relevant statutory |law concerning rights of redenption at the tine of
this tax sale and attenpted forecl osure was Maryl and Code (1957, 1980 Repl. Vol.),

Art. 81, 88 70-123C, conprising the subtitle, "Tax Sales." Section 103 of that
Article directed:

"The plaintiff in any proceeding to foreclose the right of
redenption shall be the holder of the certificate of sale.
The defendants in any such proceeding shall be the
fol | owi ng:

(a) The owner of the property as discl osed by
a search of the land records of the county,
of the records of the register of wills of
the county, and of the records of any court
of law or equity of the county.

(b) If the property be subject to a ground
rent, the parties defendant shall be the
owner of the fee-sinple title and the owner
of the leasehold title as disclosed by a
search of the land records of the county, of
the records of the register of wills of the
county and of the records of any court of |aw
or equity of the county.

(c) Any nortgagee of the property or his
assignee of record, naned as such in any
unr el eased nortgage recorded anong the |and
records of the county.

(d) The State of Maryland may be made a party
defendant in any action to foreclose the
right of redenption.

(e) The county, or Baltinore City, where the
property is located may be nade a party
defendant in any action to foreclose the
right of redenption.

(f) It shall not be necessary to nane as
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forecl osure proceeding, the Magraws' attorney filed an "Affidavit
of Search" required by Md. Code (1957, 1980 Repl. Vol.), Art. 81,
8 105, alleging "that he had nade the search of title to the
subj ect property for the past forty years, and that the owner or
owners of said property are listed in this case, and that he did
make a search of all O phans' Court, Equity Land Records, Judgnent
Records, etc., in order to ascertain whether or not there were any
ot her owners, or owner to said property.” This affidavit proved to
be inaccurate in that the records of the Orphans' Court at the tine
showed that Helen Squires died intestate | eaving six heirs. Since
the heirs of Helen Squires were not properly notified of the
foreclosure, the proceeding failed to foreclose the equity of
redenpti on which they possessed as owners of the 1/6 undivided
interest in the properties. Dillow v. Mgraw, 102 M. App. 343,
355-364, 649 A 2d 1157, 1163-67 (1994).

In 1988, the Magraws sold the still uninproved properties to

Robert M Dillow (Dillow). D llow planned to build single famly

def endant any ot her person having or claimng
to have any right, title, interest, claim
lien or equity of redenption in and to the
property sold by the collector. Any or al
of such persons nmay be included as defendants
by the designation "all persons having or
claimng to have any interest in property .
.o (giving a description of the property
in substantially the sane form as the
description which appears on the Collector's
tax bill)." Any or all such persons may be
desi gnat ed throughout the proceeding by the
above designation and the cause mmy proceed
agai nst them by publication under order of
court as hereinafter provided."
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hones on each of the parcels and then to resell the individua
parcel s. The properties were conveyed by two deeds, one dated
August 2, 1988, and the other dated Novenber 7, 1988. The deeds
cont ai ned identical covenants:

"And the parties of the first part [the

Magr aws] hereby covenant that they have not

done or suffered to be done an act, matter or

thing whatsoever, to encunber the property

hereby conveyed;® that they wll warrant

specially the property hereby granted;* and

that they will execute such further assurance

of the sane as may be requisite."®

| ndustrial Valley Title Insurance Conpany exam ned the | and
records and guaranteed that the Magraws were conveyi ng good and
mar ketable title to the properties. Dillow began construction.
In early 1989, however, trouble arose. DIl ow sought

financing to conplete construction of the honmes he was buil ding on
the properties. Hs loan application was denied due to a
determ nation by a second title insurance conpany that D |l ow
| acked good and marketable title. The Magraws' attenpt after tax
sale to foreclose the equity of redenption belonging to the heirs

of Helen Squires was deficient and consequently Squire's heirs

retained their right to redeem 1/6 of the property.

8 This is the special covenant agai nst encunbrances that is the subject of
this litigation.

4 The effect of this special warranty was considered by the Court of Specia

Appeals in Dillow v. Magraw, 102 M. App. 343, 364-68, 649 A 2d 1157, 1167-69
(1994). Dillow does not contest the holding of that court that he cannot recover
under the special warranty.

SDillow did not seek to recover under this covenant of further assurances.
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Dllow brought suit in the Grcuit Court for Cecil County
against Industrial Valley Title Insurance Conpany, its agent,
Fidelity Title Company, Inc., and the Magraws. The suits agai nst
the title conpany and its agent were voluntarily dismssed for
reasons not revealed by the record. Thereafter an anended
conplaint was filed alleging the facts set forth above and cl ai m ng
damages for an inability to refinance or sell the properties and
for expenses incurred in inproving the properties, lost profits,
the amount of the purchase price and other expenses. Dillow
clainmed that the Magraws breached the special warranty contained in
the deeds; that they breached the covenant agai nst encunbrances;
that they breached express and inplied covenants of nerchantable
title; and, finally that they were negligent in conducting the
proceeding to foreclose the equity of redenption held by the heirs
of Hel en Squires.

The Magraws noved to dism ss the first amended conplaint for
failure to state a claimupon which relief could be granted. The
trial court granted that notion after hearing argunents from
counsel for the parties.

Dill ow appeal ed to the Court of Special Appeals. The Court
in a well-reasoned opinion affirmed the trial court except with
respect to the alleged breach of the special covenant against
encunbrances. The court found that Dillow s conplaint alleged a
sufficient breach of the special covenant agai nst encunbrances and

remanded the case to the Grcuit Court for Cecil County for further
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pr oceedi ngs. The Magraws petitioned this Court for a wit of
certiorari which we issued.

.

The rel evant statute, 8§ 2-110, as well as 8§ 2-111 with which
it should be contrasted, is found in Title 2 of the Real Property
Article. Sections 2-104 through 2-112 of this title provide rules
of construction for the interpretation of covenants by a grantor in
a deed of realty. Judge WIlson K. Barnes, speaking for this Court
in Marat hon Builders, Inc. v. Polinger, 263 Ml. 410, 283 A 2d 617
(1971), recognized the legislative purpose in enacting these
st at ut es:

"By the Laws of 1864, ch. 252, the Genera

Assenbly provided a shorter form for all of
these covenants of title so that thereafter
conveyancers in Maryland could use the shorter
form wthout the burden of the rather
ponderous form in use by the comon-I|aw
conveyancers who, quite naturally, wer e
unwilling to elimnate a single word of the
long form of covenant generally in use and
theretofore construed by the courts. The
provisions of the Laws of 1864, ch. 252 now
appear as [Title 2 of the Real Property
Article]."

"The General Assenbly by providing for the
abbrevi ated formof covenant, however, did not
intend either to enlarge or to dimnish the
meani ng and scope of the common | aw fornms. The
| egi slation states that the short form " shal

have the sane effect' as the old long form
This is reinforced by the provisions of § 9 of
ch. 252 of the Laws of 1864 (Art. 21, § 94)I6,

5 This provision provided that "[a]ll deeds which have been heretofore
executed in pursuance of the provisions contained in 88 86 to 93 of this article
shall be valid and effectual as if the covenants in said deed had been expressed
therein, in full." It was deleted without coment by ch. 349 of the Acts of 1972.
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anmended, that all deeds executed in

pursuance of the prior provisions "shall be as
valid and effectual as if the covenants in
said deed had been expressed therein, in
full.""

Mar at hon Builders, 263 Mi. at 414, 283 A . 2d at 620; see also 4

Herbert Tiffany, The Law of Real Property 8 999 (3rd ed. 1975).

Sections 2-110 and 2-111 explain the proper

covenant s agai nst encunbr ances:

"8 2-110. Effect of covenant that grantor has
done no act to encunber.

A covenant by the grantor in a deed, "that he
has done no act to encunber the |and,"” has the
same effect as if he had covenanted that he
had not done, executed, or know ngly suffered
any act or deed whereby the |land granted, or
intended to be, or any part of it, are or wll
be charged, affected, or encunbered in title,
estate, or otherw se.”

"8 2-111. Effect of general covenant agai nst
encunbr ances.

A covenant by the grantor in a deed, "that the
land is free and clear of all encunbrances”
has the sane effect as if he had covenanted

t hat

neither he nor his predecessors in his

chain of title had done, executed, or
know ngly suffered any act or deed whereby the
| and granted, or intended to be granted, or

any part of it, are or wll be charged,
affected, or encunbered in title, estate, or
ot herw se. "

construction of

Section 2-110 has been a part of Maryland | aw since the G vil

War period.”’

Section 2-111 is of much nore recent vintage.?

It was presumably thought redundant.

But

” The code provision was adopted by ch. 252, § 7 of the Acts of 1864 and

codified as MI. Code (1860 ed.), Art. 24, § 72. As originally drafted,

provi si on read:

t he



"A covenant by a grantor in a deed for land, “that he has
done no act to incunber said |land,' shall be construed and
have the sanme effect as if he had covenanted that he had
not done or executed, or know ngly suffered any act, deed
or thing whereby the land and prenises conveyed or

i ntended so to be, or any part thereof, are or wll be
charged, affected, or encunbered in title, estate, or
ot herwi se. "

When it was recodified in the 1888 code, this provision was noved to Art. 21,
§ 75. As part of this recodification, two spelling changes were made which
hi ghli ght the appropriate function of these statutes. The original version used the
spelling "incunber"” in the first line, but "encunbered" in the last line. The 1888
revision reversed this, using "encunber” in the first line and "incunbrance" in the
| ast |ine. Webster's Unabridged Dictionary (3rd ed. 1976) indicates that the
spel ling "encunbrance" is of nore general usage, while "incunbrance" is restricted
to the legal setting

The provision remai ned unchanged until 1912, when the word "a" was tw ce
removed fromthe first sentence. The 1939 code revision changed the spelling of
"“incunbered" in the last line to "encunbered." Ml. Code (1939), Art. 21, 8§ 96

In 1974, when the Real Property Code was revised as part of the overall code
revision, the provision was noved to its present |ocation at 82-110 of the Real
Property Article. Simultaneously several mnor revisions were nade. The revisor's
note in the | egislation explained those changes:

"This section presently appears as Art. 21, 8 5-110 of the
Code [where it was noved by Acts of 1972, ch. 349, § 1].
The phrase “for land" is proposed for deletion as
superfluous in light of the definition of "deed in § 1-
101 (c). The phrase "be construed and' is proposed for
del eti on because it is unnecessary. The present reference
to “thing' is proposed for deletion as superfluous in
light of the use of the phrase “any act, deed."' The
phrase “and prenises' is proposed for deletion as
unnecessary. The only other changes are in style."

Ch. 12, 8 1 of the Acts of 1974.

8 This provision was born of the code revision process. Prior to the overal
recodification of real property laws into the Real Property Article in 1974, ch. 12
of the Acts of 1974, the Code Revision Comm ssion took the internediate step of
reorgani zing Art. 21, governing conveyancing. Ch. 349 of the Acts of 1972. The
reorgani zati on was described as having mnor substantive effect, "The nunber of
substanti ve changes whi ch have been nmade in Chapter 349 are few i ndeed." M. Code
(1972 Interim Supplenent to Volunme 2). The comment described the changes to then
Title V (now Title I1):

"[Article 21,] Section 5-111 [now 82-111 of the Real
Property Article] is a new section explaining the effect
of a general covenant agai nst encunbr ances as
di stinguished fromthe limted formof covenant set out in
§ 5-110 [now § 2-110]. This type of general covenant is
recogni zed and di scussed in Bryant v. WIlson, 71 Ml. 440,
18 A 916 (1889). This covenant bears the sane
relationship tothe linmted formset out in 8 5-110, as a
general warranty bears to a special warranty."
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regardl ess of the age of the respective provisions, they do no nore
than serve as interpretive guides for covenants that have | ong
exi sted under the comon | aw.®

Bef ore exploring the differences between the special covenant
agai nst encunbrances defined in 8 2-110 and the general covenant
agai nst encunbrances defined in 8 2-111, it is first necessary to
descri be those features they share.

The covenants agai nst encunbrances generally may be descri bed
as present covenants in that they are breached, if ever, upon
delivery of the deed. Marathon Builders, Inc. v. Polinger, 263 M.
at 414, 283 A 2d at 620.1° They do not usually run with the I and,
but serve only to benefit the covenantee. Levine v. Hull, 135 M.
444, 447, 109 A 141, 142 (1919). See also Eli Frank, Title to
Real and Leasehold Estates and Liens (1912) 98. There is no
preci se definition of an encunbrance:

"An encunbrance is any right or interest held
by soneone other than the grantee or grantor

whi ch di m ni shes the value of the estate but
not so nmuch that it |eaves the grantee with no

Ml. Code (1972 Interim Suppl enent to Vol une 2).

9 Abrief history of the common |aw history of covenants of title can be found
in 4 Herbert Tiffany, Law of Real Property § 999 (3rd ed. 1975).

10 The present covenants of seisin, of the right to convey, and agai nst
encunbrances are distinguished fromthe future covenants of general and speci al
warranty, of quiet enjoynment, and for further assurances. The future covenants are
"not necessarily breached when the deed is delivered but . . . may be breached by
subsequent events." Marathon Builders, Inc. v. Polinger, 263 Mil. 410, 414, 283 A 2d
617, 620 (1971).



-10-

title at all.' The word [encunbrance] has no

preci se meani ng but i ncl udes security
i nstrunents, | eases, mechani cs' liens,
property tax assessnment |iens, easenents,

future interests and covenants running wth

the land at the tinme of conveyance, other than

those specifically set forth in the deed.”
11 Thonpson on Real Property, Thonmas Edition 8§ 94.07 (b) (1) (ii)
(3) (David A Thomas ed. 1994 & Supp. 1995). Qher treatises agree
that there is no precise definition of an encunbrance but |ist
those interests held to constitute encunbrances.?? Maryland courts
have al so avoided a strict definition of an encunbrance. The Court
of Special Appeals in the instant case, undertook to analyze the
Maryl and cases that define an encunbrance. 102 Ml. App. at 369-
372, 649 A 2d at 1170-71, (citing Levine v. Hull, 135 M. 444, 109
A 141 (1919) ("suggesting" that a preexisting right of way
constituted an encunbrance); Tri-State Properties, Inc. V.
M ddl eman, 238 MJ. 41, 207 A 2d 499 (1965) (holding that a suit to

determ ne zoning jurisdiction did not constitute an encunbrance);

Manor Real Estate Co. v. Joseph M Zanviski Co., 251 Md. 120, 246

1 This distingui shes the covenant agai nst encunbrances fromthe covenant of
sei sin.

123 Anerican Law of Property § 12.128 (1952) (listing nortgages, judgnent
liens, taxes, other liens, attachnents, |eases, inchoate dower rights, water rights,
easenents, restrictions on use, "or any right in a third party which dimnishes the
value or limts the use of the land granted."); 4 Herbert Tiffany, The Law of Rea
Property 88 1002-07 (3rd ed. 1975) (listing liens (including judgnment liens, tax
liens and nortgages), easenents, running covenants and restrictions, profits a
prendre, and estates or clainms outstanding); Robert G Natelson, Mdern Law of Deeds
to Real Property 8§ 12.6 (1992) (listing nortgages, deeds of trust, other liens,
easenents, profits, divesting conditions, running covenants, dower, and certain
equitable interests). See also 20 Am Jur. 2d Covenants, Conditions, and
Restrictions 88 81-96 (1965); 21 C. J.S. Covenants § 19 (1990).
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A.2d 240 (1968) (holding that an unpaid utility benefit charge is
an encunbrance); Marathon Builders, Inc. v. Polinger, 263 Ml. 410,
283 A 2d 617 (1971) (holding that zoning is not an encunbrance)).?®

Beyond the simlarities, there is an inportant difference
bet ween the two covenants agai nst encunbrances. A general covenant
agai nst encunbrances, expressed either in the abbreviated form of
8§ 2-111, or in the traditional comon |aw forns, warrants that the
| and conveyed is absolutely free of encunbrances. Accordingly, the
grantor is responsible to the grantee for any encunbrances created
either by the grantor or his predecessors in title. The special
covenant agai nst encunbrances, expressed either in the abbreviated
formof 8 2-110, or in the traditional comon |aw forns, warrants
that the land conveyed is free of encunbrances created by the
grantor. Therefore, if a special covenant agai nst encunbrances is
given, a grantor will not be held liable for the acts of a
predecessor in title who encunbered the property. It is clear from
the text of the deeds, "[a]nd the parties of the first part [the
Magr aws] hereby covenant that they have not done or suffered to be

done an act, matter or thing whatsoever, to encunber the property

¥ To this list we would add MKenrick v. Savings Bank of Baltimore, 174 M.
118, 197 A 580 (1938); Halle v. Newbold, 69 Mi. 265, 14 A 662 (1888); (explaining
t he circunstances under which various covenants running with the land will be held
to constitute encunbrances on the property); and Baltinore Trust Co. v. Canton Corn
Products Co., 140 Md. 557, 118 A 139 (1922) (holding that limted duration storage
of al cohol on less than 2% of the property did not constitute an encunbrance).
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hereby conveyed" (enphasis added), that the Magraws gave D llow a
speci al covenant agai nst encunbrances. 4

[T,

W now turn to the two central questions presented in this
case: is the property actually encunbered, and if so, did the
Magraws create the encunbrance and thereby violate their covenant?
W will answer yes to both questions.

Petitioners' claimthat the status of ownership of the subject
properties was unchanged by the inproperly conducted redenption
proceedi ngs is not persuasive. |In fact, everyone's rights in the

| and were nodifi ed.

A.  Janes Magraw

Prior to the tax sale, Janmes owned an undivided 5/6 interest
in the property. That interest was clouded by the tax sale, and he
retains two distinct groups of interests: those rights he obtai ned
as a tax sale purchaser, and those rights he retains as the

previ ous owner. 1®

4 Contrary to the assertions of the petitioners, it is abundantly clear that
Judge Al pert, and the Court of Special Appeals, recognized the difference between
a special and a general covenant, and recogni zed that the covenant at issue in this
case was a special covenant agai nst encunbrances. Dillow v. Magraw, 102 M. App.
343, 373-74, 649 A 2d 1157, 1172 (1994).

5 Mi. Code (1957, 1980 Repl. Vol.), Art. 81, § 92
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As a tax sale purchaser, Janes Magraw i s the hol der of a tax
sale certificate, 8 83, and has the right to institute foreclosure
proceedings to take title to the property, 8 100. "The interest
of a tax sale purchaser is . . . that of a lien against the
property which, through the process of foreclosure, ripens into
title." Voge v. din, 69 Ml. App. 508, 522, 518 A 2d 474, 481
(1986) (citing Prince George's Hones, Inc. v. Cahn, 283 Mi. 76, 85,
389 A 2d 853, 857 (1978); Stewart v. Weatley, 182 M. 455, 458, 35
A.2d 104, 106 (1948)). W have al so anal ogi zed the rights of a tax
sale holder to a nortgagee. Hardisty v. Kay, 268 Ml. 202, 212, 299
A 2d 771, 776 (1973). In this way, the tax sal e purchaser hol ds an
inchoate right of ownership, which vests upon successfu
forecl osure.

In his other capacity, as the previous owner, Janes Magraw
hol ds the statutory right of possession granted by 8 95 and the
statutory right of redenption under 8 92. These rights that Janes
holds after tax sale are qualitatively different fromthose that he
held prior to the tax sale. H's possessory rights in the property
are no | onger the natural consequence flow ng fromhis ownership of
the property, but are a privilege granted by 8 95, and are subject
to the appointnent of a receiver. The right of redenption after
tax sale also differs fromthe right to discharge a tax obligation
that exists prior to tax sale. Before tax sale, Janmes could have

di scharged his tax obligation with a paynent to Cecil County of the
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taxes owed, interest and penalties. After tax sale, James nust use
the redenption procedure outlined in 8 93, first paying the county
tax collector the whole anmount of noney received by the collector
(the purchase price of the property), and interest on that anount,
pl us any subsequent taxes that have accrued. Janes Magraw s rights
inthis property are thus nodified because the right of redenption
he now holds is different than the right of discharge he held

before tax sal e.

B. Deborah Magr aw
Deborah Magraw, who had no ownership interest before the tax
sale, now holds rights identical to those rights her husband hol ds

as a tax sal e purchaser.

C. The Heirs of Helen Squires

Finally, the rights of the heirs of Helen Squires are
nodi fi ed. Previously they held between them an undivided 1/6
interest in the property. By operation of the tax sale, their
rights as owners of the unidivided 1/6 interest includes a right to
redeem pursuant to § 92.

Under § 92,

"[t] he owner or other person having an estate or interest

in the property sold by the collector may redeemthe said

property at any tinme until the right of redenption has

been finally foreclosed under the provisions of this

subtitle, by paying to the collector the anobunt required
for redenption . .
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The amount required for redenption and paid to the collector is
"the whol e anmount of noney received by the collector fromthe sale
of the property, together with interest . . . ." § 93. If the
property has been purchased by a party other than a county
"there shall be added to the anmount required for
redenption any taxes, together wth interest and

penal ti es thereon accruing subsequent to the date of sale
whi ch have been actually paid by the holder of the

certificate of sale . . . and the total disbursenents of
the holder of the certificate of sale . . . made in
accordance with the provisions of [the Tax Sales]
subtitle.”

ld. Thus, the redenption anount required to be paid by a person
having an interest in the property, where the county did not buy in
at tax sale, includes all of the taxes, interest, and penalty
assessed against the property from and after the original tax
del i nquency.

It follows that redenption benefits all interests in the
property, and that the heirs could not redeem sinply their 1/6th
interest. Accordingly, if redenption is effected by one tenant in
common prior to foreclosure of the right of redenption, the |egal
title to the property would not be changed, and the tenant who paid
the full taxes would have a right to contribution. It is not until
entry of a valid final decree of foreclosure of the right of
redenption that there "vest[s] in the plaintiff [i.e., the holder
of the tax sale certificate] an absolute and indefeasible title in

fee sinple in the property.” § 112.



-16-

Significantly, the heirs of Helen Squires may at any tine
petition the Grcuit Court for Cecil County to set aside the final
decree foreclosing their right of redenption. That petition wll
have nerit because a right of redenption created in a tax sale
exists in perpetuity until such tine as that right of redenption is
foreclosed by a proper |egal proceeding. See Brashears .
Col i son, 207 M. 339, 351-54, 115 A 2d 289, 295-96 (1955) (hol ding
that a right of redenption not barred by laches); Heill v.
St ani ewski, 265 Md. 722, 725, 291 A 2d 449, 451 (1972).

A right of redenption was thus created and continues to exi st
to this day. W nust determne if this right of redenption is a
sufficient burden on the property to constitute an encunbrance.

Qur research of the Maryland cases, and those of our sister
jurisdictions, discloses but a single reported decision on this
poi nt : Roy v. F. M Martin & Son, 16 Ala. App. 650, 81 So. 142
(1919). The Roy Court stated sinply, "W are of the opinion that
the statutory right of redenption is an incunbrance on the | and,
wi thin the neaning of the covenant agai nst incunbrances, and that
any effort on our part to further define the neaning of the term
woul d be a work of supererogation."!® Roy, 16 Ala. App. at 651, 81

So. at 143. While we agree with the result of the Roy Court, its

16 "gupererogation” is the "act or process or an instance of perforning nore
than is required by duty or obligation." Wbster's Unabridged Dictionary (3rd ed.
1976) .
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failure to justify its result requires us to search el sewhere. W
therefore undertake to review the Maryl and cases on encunbrances.
In Levine v. Hull, 135 Md. 444, 109 A 141 (1919), this Court
had occasion to determne if a right of way across the deeded
property violated a covenant agai nst encunbrances. The Court was
unable to reach the question because it was unable to determ ne
when the right of way was established. MNonethel ess, the case nmakes
clear that if the right of way existed prior to the conveyance, it
woul d constitute an encunbrance. 1d. at 446-47, 109 A at 142.
Covenants running with the | and have al so been determ ned to
be encunbrances on title:
"It is settled law that restrictions which
limt the use which an owner may meke of his
| and are incunbrances which are inconsistent
with an absolute and unfettered title thereto,
and that one who agreed to purchase | and upon
the condition that the vendor convey to hima
good and merchantable title is not, unless he
had notice of themwhen the contract was nade,
required to accept a title burdened wth
restrictions.”
McKenrick v. Savings Bank of Baltinore, 174 M. 118, 120, 197 A
580, 581 (1938). See also Halle v. Newbold, 69 M. 265, 271, 14 A
662, 664 (1888).
An unpaid utility benefit charge was held to constitute an
encunbrance in Manor Real Estate Co. v. Joseph M Zanoiski, Co.
251 Md. 120, 246 A 2d 240 (1968), despite the fact that it was not

yet due. "[Plresent liability [for] an eventual |ien may be

sufficient to establish an encunbrance.” 1d. at 130. The Court of
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Special Appeals correctly limted this holding in Strass v.
District-Realty Title Ins. Corp., 31 Ml. App. 690, 704, 358 A 2d
251, 258 (1976), to present and not future liabilities.

By contrast, we have found zoning not to constitute an
encunbrance. Marathon Builders, Inc. v. Polinger, 263 Mi. 410, 283
A.2d 617 (1971). W have also held that a suit to determ ne the
appropriate agency to zone a property is not an encunbrance. Tri-
State Properties, Inc. v. Mddleman, 238 M. 41, 207 A 2d 499
(1965).

This Court has also held that "the transient storage of
al cohol " occupying | ess than 2% of the space in a warehouse di d not
constitute an encunbrance. Baltinore Trust Co. v. Canton Corn
Products Co., 140 M. 557, 118 A 139 (1922).%

Qur survey of the relevant Maryland case | aw discl oses six
factors!® which have been given wei ght when determining if a cloud
on title constitutes an encunbrance. Those factors are:

1) A right or interest in |and,

Y |'n Canton Corn Products our predecessors were particularly influenced by
the fact that the appellee had substantial notice of the existence of the al cohol
in the warehouse. It is not clear that w thout the notice, the result would have
been the sane.

¥ Maryland law is unclear on what is potentially a seventh factor: if the
covenantee's know edge of an encunbrance is sufficient to indicate that the
encunbrance was not intended by the parties to be covered by the covenant. See

Janes v. Jenkins, 34 M. 1, 11 (1871) (know edge of encunbrance excepts the
encunbrance from covenant); accord Baltinore Trust Co. v. Canton Corn Products Co.,
140 md. 557, 118 A 139 (1922); accord Marat hon Builders, Inc. v. Polinger, 263 M.
410, 417, 283 A 2d 617, 621 (1971). But see Bryant v. Wlson, 71 M. 440, 18 A 916
(1889) (know edge irrelevant); accord Eli Frank, Title to Real and Leasehol d Estates
and Liens (1912) 98. Because there is no evidence in the record that D |l ow had any
know edge of the status of the title, we need not decide the issue.
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2) subsisting in a third party;?®

3) di mnishing the value of the property
pur chased;

4) but not so nuch that the grantee received
no title at all;?

5) but nust have preexisted the contract of
sal e?! and be breached, if at all, at the
time of conveyance; ??2 and

9 Many fornul ations provide "which may subsist in third persons. . . ." See,
e.g., Prescott v. Truenman, 4 Mass. 627, 629, 3 Am Dec. 246, 247 (1808) (enphasis
added) . This does not nean that the right may exist alternatively in the first
party (the covenantor), the second party (the covenantee), or in a third party.
Rather, it neans if an encunbrance exists, it exists in the third party. To
alleviate this confusion, we have di spensed with the word "nay."

20 The first four factors are the classic formulation of an encunbrance.
Mar at hon Builders, Inc. v. Polinger, 263 M. 410, 416, 283 A 2d 617, 621 (1971).
In Marathon Builders we attributed these elenents to Judge Eli Frank. Simlar
formul ati ons may be found nati onwi de. A good exanple is Tuskegee Land & Security
Co. v. Birm ngham Realty Co., 161 Ala. 542, 556, 49 So. 378, 382 (1909) (citing
Prescott v. Truenman, 4 Mass. 627, 629, 3 Am Dec. 246, 247 (1808)). In Levine v.
Hul I, 135 Md. 444, 446, 109 A 141, 142 (1919), we cited Huyck v. Andrews, 113 N.Y.
81, 85, 20 N.E. 581, 582 (1889) for the sane proposition. See also Proffitt wv.
Isley, 13 Ark. App. 281, 283, 683 S.W2d 243, 244 (1985); Aczas v. Stuart Heights,
Inc., 154 Conn. 54, 60, 221 A 2d 589, 593 (1966); Core v. Ceneral Properties Corp.,
149 Fla. 690, 696, 6 So. 2d 837, 839-40 (1942); Monti v. Tangora, 99 Il1. App. 3d
575, 580, 425 N E 2d 597, 602 (1981); First Unitarian Society of lowa City v.
Citizens Savings & Trust Co., 162 lowa 389, 391, 142 N.W 87, 88 (1913); Shunk v.
Fuller, 118 Kan. 682, 687, 236 P. 449, 451 (1925); Young v. Thendara, Inc., 328
Mch. 42, 51, 43 N.W2d 58, 62 (1950); State v. Anderson, 159 Mnn. 245, 250, 199
N.W 6, 8 (1924); State ex rel. Malott v. Board of Conm ssioners of Cascade County,
89 Mont. 37, 79, 296 P. 1, 12-13 (1931); Mnez v. Kronocolor, Inc., 125 N J. Egq.
439, 440, 7 A.2d 404, 405 (1937); Tenbusch v. L. K N Realty Co., 107 Chio App.
133, 136, 149 N.E. 2d 42, 46 (1958); Ritter v. Hill, 282 Pa. 115, 118, 127 A. 455,
456 (1925); Anos v. Carson, 186 Tenn. 393, 399, 210 S.W2d 677, 679 (1948); City of
Beaunont v. More, 146 Tex. 46, 55, 202 S.W2d 448, 453 (1947); dcott v.
Sout hworth, 115 Vt. 421, 424, 63 A 2d 189, 191 (1949); Hebb v. Severson, 32 Wash.
2d 159, 167, 201 P.2d 156, 160 (1948).

2l Levine v. Hull, 135 MJ. 444, 447, 109 A 2d 141, 142 (1919).

22 Marat hon Builders, Inc. v. Polinger, 263 Mi. 410, 414, 283 A 2d 617, 620
(1971).
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6) t he subject property nmust be in the hands
of the covenantee and not a renote
pur chaser. %

We apply the factors to the facts of this case. The right of
redenption is a "right or interest in land.” Not every "right or
interest” necessarily rises to the level of an encunbrance. This
el enment requires a subjective judgnent as to the "degree" of
encunbr ance. To make the determnation we have only the
traditional method of common | aw devel opnent, reasoning by anal ogy,
to guide us. W find that a right of redenption is nore simlar to
an easenment, lien, or the like, than it is to zoning or a suit to
determ ne zoning jurisdiction.

The right of redenption exists in a third party, here the
heirs of Helen Squires. By third party it is sinply neant that the
right exists in sonmeone other than the covenantor or the
covenant ee. The third person may be an individual, a group of
i ndi viduals, a corporation, or any other group capable of hol ding
property.

The third factor, the dimnution of the value of the estate
M. D Ilow purchased, is obvious. He owns an undivided 5/6 share
of the estate, rather than the entirety for which he bargained.
Dill ow has been unable to secure additional financing and will be

unable to sell the parcels he has inproved.

23 Levine v. Hull, 135 Mi. 444, 447, 109 A 2d 141, 142 (1919) ("Upon one poi nt
all the authorities seem to be in harnony, nanely, that a covenant against
encunbrances is not a covenant running with the land, but in the nature of a
personal covenant. . . .").
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The fourth factor, that the dimnution of the value has not
rendered the vendor wthout title whatsoever, serves nerely to
di stingui sh an encunbrance froma failure of seisin. The Magraws
di d have sonme aspects of ownership to transfer, nanely their rights
as tax sal e purchasers and Janes' right of redenption

The tinme sequence, listed as the fifth factor, is clearly net
inthis case. The interest of the heirs of Helen Squires predates
t he Magraws' ownership, and the creation of the right of redenption
in the heirs predates the contract of sale. Mreover, it is not
all eged that any acts subsequent to the conveyance created this
encunbr ance.

Factor six is satisfied because the plaintiff here is DIl ow,
t he covenantee, rather than a renote purchaser. A renote purchaser
from Dillow cannot reap the benefit of the covenant because a
covenant agai nst encunbrances, unless the parties have contracted
ot herwi se, does not run with the | and. Levine v. Hull, 135 M.
444, 447, 109 A 141, 142 (1919).

Because all of the factors are nmet in the instant case, we
hold that the right to redeem that exists in the heirs of Helen
Squi res continues unabated and is an encunbrance on the property.

The Magraws, the covenantors, by their own acts, encunbered
the property. Janes allowed the real estate taxes to |lapse. He
et the property go to tax sale in an attenpt to acquire clear

title. He had the option of forcing a sale through partition, but
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this method would have required himto notify the heirs of Helen
Squires, and run the risk of soneone outbidding him for the
property. I nstead, the Magraws attenpted to use the tax sale
procedure. This had the effect of creating the right of redenption
in the heirs of Helen Squires. The Magraws then instituted the
forecl osure proceedings, which resulted in a decree, and a deed
fromthe treasurer of Cecil County, ostensibly vesting fee sinple
title in the property in Janmes S. and Deborah L. WMagraw. It is
that title, acquired in foreclosure, that the Magraws sought to
convey to DIl ow.

The encunbrance on that title existing by virtue of the
continuing possibility that the heirs nmay appear and neritoriously
assert their right to redeemis not an encunbrance that preexisted
the foreclosure proceeding. A redenption effected before
forecl osure woul d not have affected the title held by Janes and the
heirs. A redenption by the heirs after an ineffective foreclosure,
however, would have to be, under § 92, a redenption of all of the
fee sinple interest. Such a redenption would restore, at |east
equitably, the title to the heirs and to Janes, as tenants in
comon, thus encunbering the foreclosure title of James and Debor ah
as tenants by the entireties. Chavez v. Chavez, 56 N.M 393, 396,
244 pP.2d 781, 782 (1952) ("[i]t is a well settled principle of |aw
that a redenption from a tax sale by one cotenant operates as a

redenption for all cotenants"); Kuklo v. Starr, 660 So. 2d 979, 979
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(1995); Truver v. Kennedy, 425 Pa. 294, 302, 229 A 2d 468, 472
(1967); Poenisch v. Quarnstrom 361 S.W2d. 367, 372 (1962).

Because James and Deborah created the defect in the

foreclosure proceeding that produces the encunbrance on the

property, they have "commtted the very act they covenanted

against." D llow 102 M. App. at 374, 649 A 2d at 1172.

JUDGMENT OF THE COURT OF SPECI AL
APPEALS AFFI RVED W TH DI RECTI ONS TO
REMAND THE CASE TO THE C RCUI T COURT
FOR CECL COUNTY FOR FURTHER
PROCEEDI NGS CONSISTENT W TH TH' S
CPINION.  COSTS IN TH S COURT TO BE
PAI D BY PETI TI ONERS.




