HEADNOTE: Marriott Corporation v. The Chesapeake &
Pot omac Tel ephone Conpany of Maryl and,
No. 1749, Septenber Term 1997

FINALI TY OF JUDGVENT -

Where ruling on summary judgnent that plaintiff was custoner
of defendant and that general regulations tariff therefore
applied had effect of precluding plaintiff from recovering
damages, summary judgnent was final judgnent.

TELECOVMUNI CATI ONS — SUMVARY JUDGVENT -

Rul ing on sumrary judgnent that general plaintiff was custoner
of defendant and that general regulations tariff therefore
appl i ed i nproper where undi sputed evidence indicated only that
plaintiff was down-the-line user and parties disputed whet her
plaintiff paid defendant directly for use of fiber optic
cabl e.

GROSS NEG | GENCE -

Summary judgnent properly granted on gross negligence count
where facts regardi ng defendant’ s enpl oyees i nproper marking
of underground cable failed to establish intentional failure
to performmani fest duty in reckless disregard of consequences
as affecting life or property of another.
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This appeal involves a nmulti-mllion dollar law suit
based on four hours of |ost |ong distance tel ephone service. The
appellant is the Marriott Corporation (“Marriott”). The appellee
is the Chesapeake and Potomac Tel ephone Conpany of Maryland?!
(“C&P") which, along with various co-defendants? was sued by
Marriott for negligence and gross negligence in connection with the
| ost servi ce.

Marriott is a well known owner and operator of hotels
t hroughout the world. Reservations for its hotels are processed at
t he Frederick Conputer Data Center |ocated in Frederick, Maryland.
This center provides information as to the status of reservations
and room availability at the Marriott hotels to travel agents and
customers seeking reservations at Marriott hotels. Al |ong
di stance communi cations with the Frederick Center via tel ephone and
data communi cati on services are provided by the American Tel ephone

and Tel egraph Conpany (“AT&T’) under witten contract between AT&T

'Appel | ee acknow edges that after the conplaint was filed it
“changed nanes and is now known as Bell Atlantic - Maryland, Inc.”
We shall follow the lead of the parties and, despite the nane
change, shall refer to the appellee as “C&" throughout this
opi ni on.

2The co-defendants were: the State of Maryl and, Brandenberg
El ectric, Inc., Mss Uility, Inc., One Call Concepts, Inc., and
Byers Engi neering Conpany. Various cross-clains were filed between
the co-defendants. Although the parties supply us with no firm
expl anati on of what happened, it appears that the clains against
Mss Uility, Inc., One Call Concepts, Inc. and Byers Engi neering
Conpany were di smssed or otherw se resolved at sone point early in
the case. As shall be discussed in nore detail infra, Brandenberg
Electric, Inc. and the State were di sm ssed wi thout prejudice just
before this appeal was not ed.
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and Marriott. AT&T bills Marriott and Marriott pays AT&T for these
servi ces. The services are provided to Marriott via a fiber optic
cable installed and maintained by C&. Marriott is not a party to
any agreenent regarding this cable.

On Friday, April 7, 1989, the fiber optic cable was
severed by a Brandenberg Electric, Inc. crew that had been hired
by the State H ghway Admnistration (“SHA”) to drill holes for the
pl acement of new road signs along State Hi ghway 874. The result
was a four-hour interruption of |ong distance tel ephone service
t hroughout western Maryl and. SHA had given notice of the sign
| ocation operation to Mss Wility3 which in turn had given notice
to C&P. Thereafter, C&P enpl oyee Robert Carw then had marked the
supposed | ocation of the underground cable with a painted, dashed
l[ine. Through its own investigation, C&P determ ned that the “C&P
| ocator did not mark the cables correctly,” concluding that its own
| ocator, Carwithen, was at fault.

Marriott filed a conplaint in the Crcuit Court for
Mont gonery County against C&P alleging negligence and gross
negligence.* Marriott clained damages stemming fromthe |oss of

servi ce occasi oned by the severance of the fiber optic cable. C&P

3See Md. Pub. Util. Co. Code Ann. 88 12-1-1 - 12-113 (1998)
(setting forth laws regarding excavation or denolition near
underground public utility facilities).

‘Marriott al so claimed negligence against all of the other co-
def endants and gross negligence against sonme of the other co-
def endant s.
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moved for summary judgnent, arguing that its liability for
negl i gence and gross negligence, if any, was |limted by Genera
Regul ation Tariff P.S.C. [Public Service Comm ssion] M. No. 201
(“the Tariff” or “Tariff No. 201"), on file with the Maryland
Public Service Comm ssion. Under certain circunstances, the Tariff
limts C&s liability to “an amount equivalent to the
proportionate charge to the custonmer for the service or facilities
affected.” C&P also argued that it was entitled to summary
judgnent as to gross negligence because, as a matter of |aw,
Marriott was unable to allege facts sufficient to constitute gross
negligence. Marriott responded by arguing that the Tariff was not
applicable to C&' s liability to Marriott for interruption of the
| ong di stance service because Marriott was AT&T' s custonmer and not
C&' s. Marriott added that summary judgnent shoul d not be granted
as to gross negligence because (i) a party cannot excul pate itself
from gross negligence, and (ii) the claim was supported by
sufficient facts. After oral argunent, the trial court granted
partial sumrary judgnment in C& s favor, finding that Marriott was
C&F' s custoner in regard to the affected service “by virtue of the
use of C&P's lines in delivering AT&T’'s calls.” The court
concluded that any liability on C& s part on the negligence claim
was limted by the Tariff. The court also ruled that Marriott had
failed to set forth “facts to support a claimof gross negligence.”
Marriott noved under MI. Rule 2-602(b) to have the ruling
on the notion for summary judgnent certified as a final judgnent.
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It argued that, under the ruling, it could not recover any damages
fromC&. The trial court agreed and granted the notion over C&P s
objection. In apparent contradiction to its earlier ruling on the
nmotion for summary judgnment to the effect that Marriott was C&F' s
customer in regard to the affected service, the court explained
that “[t]he only service provided to Marriott by C& was | oca
t el ephone service,” and “[t]he service allegedly interrupted for
four hours was AT&T' s | ong distance service . . . .7

Marriott then noted an appeal, but this Court granted
C&P's notion to dismss in light of the many remaining clains and
cross-clainms involving Brandenberg Electric, Inc. and the State.
Thereafter, Marriott noved to dismss Brandenberg Electric, Inc.
and the State fromthe case and to re-enter the summary judgnent as
final. The trial court granted the notion and Marriott filed the
i nstant appeal .® C&P noted a cross-appeal.

| SSUES

Marriott presents several questions on appeal, which we

consol i date and rephrase as foll ows:
- Vs Marriott a C&P custoner, such that
C&P's liability for negligence was |imted
under CGeneral Regulation Tariff No. 201?
- Dd the trial court err in holding that

there were no facts to support the claimfor
gross negligence?

Unlike the final judgnent entered by the trial court in
response to Marriott’s first notion to enter final judgnent, the
second final judgnment was not entered pursuant to M. Rule
2-602(b). Rather, it was entered pursuant to Rule 2-601.
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C&P adds the follow ng question in its cross-appeal:

- Did the trial court err in granting
Marriott’s notion for entry of final judgnent?

We shall first address the issue raised by C& in its cross-appeal .
DI SCUSSI ON
I
Finality of Judgnent

C&P argues that the trial court erred by purporting to
enter a final judgnment wi thout first having nade a determnation as
to whet her C&P was negligent and, if so, what |imted damages coul d
be assessed against it under the Tariff. The applicable portion of
the Tariff reads:

E. LIABILITY OF THE TELEPHONE COMPANY

In view of the fact that the custoner has
excl usi ve control over the use of service and
facilities furnished by the Tel ephone Conpany,
and because of unavoidableness of errors
incident to the services and to the use of
such facilities of the Telephone Conpany,
services and facilities are furnished by the
Tel ephone Conpany subject to the terns,
conditions and limtations herein specified:

1. Service Irregularities

The liability of the Tel ephone Conpany
for damages arising out of m st akes,
om ssions, interruptions, delays, errors or
defects in transmssion, or failures or
defects in facilities furnished by the
Tel ephone Conpany, occurring in the course of
furnishing service or other facilities and not
caused by the negligence of the custoner,
shall in no event exceed an anount equi val ent
to the proportionate charge to the custoner
for the service or facilities affected during
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t he peri od such m st ake, om ssi on,

interruption, delay, error or defect in

transm ssi on, or failure or def ect in

facilities continues after notice and denmand

to the Tel ephone Conpany.

Ceneral Regqulations Tariff P.S.C. M. No. 201, Section 1
Subsection E at 4th Revised Page 7 (effective January 1, 1984).
C&P argues that the nere dism ssal of all defendants other than
C&P, making the case a two-party |awsuit, does not bring the matter
to final judgnent. I nstead, C&P clains that the issue of C&P' s
liability remains unadjudicated, the |ower court having nerely
limted C& s liability and thereby the anount of damages Marriott
may be able to recover.

To the contrary, the |ower court concluded that no
damages coul d be assessed agai nst C& and therefore Marriott could
not go forward. At the hearing on Marriott’s first notion for
entry of final judgnment, the court reflected on the effect of
Marriott’s position that no damages woul d be determ ned:

. . . [I]lf in fact there are no danages

t hat can be recovered by the plaintiff against

C&P, then in the Court’s opinion . . . the

plaintiff would have no case against C&P

because of the three elenents of duty, breach,

and a necessary ability to prove danmages.

| f because of the application of the

tariff the plaintiff can recover no damages,

it is the court’s inclination to certify this

case, but it seens to nme that | amnot really

at that position.

| f counsel wants to file an affidavit to

the [e]ffect that the[re] are no danmages in

this case, if C& wants to file a counter

affidavit, then | think perhaps the Court
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could rule then on the question of the entire

claimof Marriott against C& on the question

of damages one way or anot her.

If there is a possibility of [Marriott]

getting damages even though they mght be

m nimal under the tariff, then | don’t think

can certify the case.

On the other hand | think if there is no
possibility that Marriott could get damages on

its claim against C& because of the tariff

situation, then | wll certify it.

In response, Marriott provided the court wth two
affidavits -- one signed by its attorney and one signed by a high-
| evel enployee. Both affiants stated that Marriott did not obtain
| ong distance service fromC& and that only |ong di stance service
was interrupted. C& s attorney filed his own affidavit, to which
he attached the deposition testinony of a C& enpl oyee. During the
deposition, the enpl oyee had acknow edged that C&P did not provide
Marriott’s long distance service and did not bill Marriott for such
services. The enployee had vaguely suggested that C& nevert hel ess
billed Marriott in connection its use of the fiber optic cable.
The trial court thus issued an order in which it concluded that the

undi sput ed evi dence est abl i shed:

The only service provided to Marriott by C&P

was | ocal telephone service. The service
allegedly interrupted was four hours of AT&T s
|l ong distance service to Marriott. Si nce

Marriott’s |ocal telephone service was not
interrupted, the application of C& s tariff
precludes Marriott from obtaining any danages
against C&. In fact, Marriott has filed an
affidavit that if, as this Court has ruled,
the tariff applies to this case, it cannot
recover any danmages against C&P. Si nce

-7-



Marriott cannot recover damages agai nst C&P
it has no cause of action.

In the sane order, the court entered final judgment in favor of
C&P. The court reiterated the reasons for entering final judgnent
when it issued its second order in response to Marriott’s second
notion for entry of final judgnent.

The Court of Appeals “has repeatedly held that an order
“having the effect of termnating the case in the circuit court[]

is a final judgnent.’” Ferrell v. Benson, M. : , No.

118, Slip op. at 4, Septenber Term 1998 (Novenber 19, 1998)
(citation omtted). “IAl] trial court’s order sonetinmes my
constitute a final appeal able judgnent even though the order fails
to settle the underlying dispute between the parties. Were a
trial court’s order has "the effect of putting the parties out of

court, [it] is a final appealable order.”” Horsey v. Horsey, 329

Md. 392, 401 (1993) (citation omtted). As the Court of Appeals

has expl ai ned:

The determ nation of whether a court has
rendered judgnent turns on whether the court
i ndi cat ed clearly t hat it had fully
adjudicated the issue submtted and had
reached a final decision on the matter at that
tinme. In other words, the trial court’s
ruling rmnust be “an unqualifi ed, final
di sposition of the matter in controversy.”

: : There are, however, no fornmal
requirenents regarding the rendition of a
judgnent. . . . As one court has observed

“[t]here are no hard and fast rules for
determining what is a judgnent.” . . .
Rat her, whether a judgnment has been rendered
in a particular case is an inquiry that nust
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be made on a case-by-case basis which focuses
upon the actions and statenents of the court.

Davis v. Davis, 335 Md. 699, 710-11 (1994) (citations omtted).

The trial court made it abundantly clear that its ruling
on C&'s notion for summary judgnent was a final judgnent. The
court specified that the undisputed evidence established that
Marriott was not C& s custoner for |ong distance service, and that
the only damages clained by Marriott arose fromthe |oss of |ong
di stance service. In light of the court’s finding that the Tariff
applied, and because the Tariff expressly limted recovery to “an
anount equivalent to the proportionate charge to the custoner for
the service or facilities affected,” the court correctly concl uded
that Marriott could not recover. W are thus satisfied that the
court’s ruling on the notion for sunmary judgnment put Marriott out
of court and was indeed a final judgnent.

[
Marriott as C& s Custoner

By its express |anguage, Tariff No. 201 applies to
Marriott only if Marriott was a custonmer of C& with respect to the
“service or facilities affected.” General Regulations Tariff
P.S.C. Md. No. 201, Section 1, Subsection E.1 at 4th Revi sed Page
7 (effective January 1, 1984). The trial court determ ned, on
summary judgnent, that Marriott was a C& custonmer “by virtue of
the use of C&’'s lines in delivering AT&T's calls.” It concluded

that Marriott’s negligence claim was therefore subject to the
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limtation on damages set forth in the Tariff. Marriott now
contends that the trial court erred in determning that it was a
C&P cust oner.

Atrial court “shall enter summary judgnent in favor of
or against the noving party if the notion and response show t hat
there is no genuine dispute as to any material fact and that the
party in whose favor judgnment is entered is entitled to judgnent as
a matter of law” M. Rule 2-501(e). In considering a notion for
summary judgnent, “a trial court determnes issues of law, it makes

rulings as a matter of law, resolving no disputed issues of fact.”

Beatty v. Trailmaster, 330 Md. 726, 737 (1993). “In reviewing a
di sposition by summary judgnent, an appellate court resolves all
i nferences against the party nmaking the notion. . . . Because a
trial court decides issues of |aw when granting a sunmary judgnent,

the standard of appellate review is whether the trial court was

legally correct. . . .” Southland Corp. v. Giffith, 332 Ml. 704,

712 (1993) (citations omtted). See al so Dobbins v. WAshington

Suburban Sanitary Commin, 338 M. 341, 344-45 (1995); Berkey v.

Delia, 287 M. 302, 304-05 (1980).
There is no definition of “customer” in the Public

Servi ce Conm ssion Law. See generally MI. Ann. Code art. 78 (1995

Repl. Vol ., 1997 CQum Supp.). Nor is there a definition in Tariff
No. 201 itself. Subsection C of Section 1 of the Tariff, which
concerns “Applications for Service,” indicates, however, that
“[ulpon the acceptance of an application for service, all the
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applicable provisions in the Tel ephone Conpany's tariffs lawfully
on file becone the contract between the custoner and Tel ephone
Conpany.” Ceneral Regulations Tariff P.S.C. M. No. 201, Section
1, Subsection C.1 at Oiginal Page 1b (effective January 1, 1984).
Thi s suggests that an applicant for service becomes a custonmer when
its application is accepted. There is no indication that Marriott
submtted an application to C& in connection with the fiber optic
cabl e or that any application was accepted.

An affidavit appended to Marriott’s opposition to C&P' s
notion for summary judgnment indicates that the tel econmunications
for Marriott’s reservation center were provided by AT&T, billed to
Marriott, and paid by Mrriott to AT&T. Mason Cinton, Senior
Director of Telecommunications for Marriott, stated in his
affidavit that Marriott’s contract for the interrupted service was
W th AT&T and that Marriott had no agreenent with C&P regarding the
service and received no bills from C&. Thus, conpetent evidence
before the trial court when it ruled on the notion for summary
j udgnent suggested that Marriott was no nore than a third party or
“down-the-line” user of services and facilities provided to AT&T by

C&P. ©

SMarriott filed the affirmation of Kelsey Hill, its Vice
President of Tel ecomunications and Technol ogy Advancenent, in
support of its first notion to enter final judgnent in the case.
Hill corroborated dinton’s assertion that Marriott paid nothing to
C&P in connection with its long di stance service. She also stated
that Marriott’s local service and long distance service were
provided on different cables. 1In contrast, C&P provided the court

(continued. . .)
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“A conpany’s filed tariff has the force of law, and is

bi ndi ng between a conpany and its custoners . . . and is part of
the contract between the conpany and its custoners.” 86 C J.S
Tel ecommuni cations 8 73 at 76-77 (1997). In Transportation Data

| nterchange, Inc. v. AT&T Corp., 920 F. Supp. 86 (D. Md. 1996), the

plaintiff sued AT&T for charging it the tariff rate rather than the
rate it had privately negotiated. AT&T noved for sunmary judgnent
and the notion was granted. The court explained that “[t]ariffs
filed wwth the FCC concl usively and exclusively control the rights
and liabilities between the parties.” 1d. at 88.

In the event of an anbiguity, a tariff, |ike any other
contract, nust be strictly construed against the drafting party.

See generally King v. Bankerd, 303 M. 98, 106 (1985) (setting

forth general rule for construing contract against drafter in event

of anbiguity); LaSalle Machine Tool, Inc. v. Maher Terminals, Inc.,

452 F. Supp. 217, 221 (D. M. 1978) (applying general rule to
contract involving tariff), aff’d, 611 F.2d 56 (4th Gr. 1979). In

general, courts will not read limtations of liability provisions

5(...continued)

Wi th the deposition testinony of corporate designee Gegory Mller,
to the effect that (i) AT&T' s long distance service necessarily
utilizes C&' s local facilities, and (ii) C& bills |ong distance
callers for the use of the facilities, although it does not bill
themfor the long distance calls. Wile none of this evidence was
before the trial court when it ruled on C& s notion for summary
judgment, it highlights at least two genuine disputes as to a
material fact —whether Marriott’s |ong di stance service used C& s
|l ocal facilities and whether Marriott directly paid C& for the
use.
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to cover situations beyond their express terns. See Blue Bird Cab

Co., Inc. v. Amalgamated Casualty Ins. Co., 109 M. App. 378, 385

(1996) (explaining that any anbiguity as to the breadth of
[imtation clause in insurance policy wll be construed agai nst

insurer). See also Birney v. New York & WAshington Printing Tel.

Co., 18 Md. 341, 358-59 (1862) (regarding limtation of liability
in telegraph conpany tariff). Thus, the rules of construction
require a narrow reading of the Tariff at issue.

The question, then, is whether a “down-the-line” user,
such as Marriott nmay have been, can be considered a custoner for
t he purposes of the Tariff. A though there is no reported Maryl and
case on point, Marriott directs us to two persuasive cases from
ot her jurisdictions.

In Abel Holding Co., Inc. v. Anerican District Tel. Co., 371

A.2d 111 (N J. Super. C. App. Dv. 1977) (per curiam, the

plaintiff, owner of the Steel Pier in Atlantic Cty, contracted
wi th ADT, an alarmconpany, to install a fire alarm ADT in turn
contracted wth the defendant tel ephone conpany to have the al arm
linked to the local fire departnent. A fire occurred and the
t el ephone conpany link failed. The plaintiff then sued the
t el ephone conpany. The phone conpany defended on the basis that it
was protected by a tariff, but the trial court rejected the
argunent because, inter alia, there was no indication in the tariff

that it applied to third parties. The appellate court affirmed.
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In Vendola v. Southern Bell Tel. and Tel. Co., 474 So. 2d

275 (Fla. Dist. C. App. 1985), cert. denied, 486 So.2d 597 (Fl a.

1986), Broward County, Florida contracted with Southern Bell to
provide a 911 service which included a call tracing system A
t eenager who sonehow suffered shotgun wounds called 911 but was
unable to give his address, and the tracing system failed. The
t eenager died, and his parents brought suit agai nst Southern Bell.
Ajury trial was held and Southern Bell prevailed. On appeal, the
plaintiffs argued that the trial court erred when it refused to
give a jury instruction that would have countered a closing
argunent nmade by Bell to the effect that Bell was protected by |aw
by a tariff. The appellate court agreed that the court should have
given the instruction and explained that the tariff referenced by
Bell did not apply to third parties.

We are persuaded, as were the courts in Abel Holding Co.

and Vendola, that a “down-the-line” user can not be subjected to
the provisions of a tariff to which it is not a party. Readi ng
Tariff No. 201 narrowy, as we nust, we are convinced that the
Tariff applies only to C& s direct custoners. In light of the
evidence presented by Marriott that it was not C& s direct
custoner for the affected service, the trial court erred in

determ ning on summary judgnent that Marriott was C& s custoner.’

‘A factual determ nation upon renmand that Marriott did pay C&P
for the use of the fiber optic cable and was therefore C& s direct
customer would not end the inquiry as to whether the Tariff is

(continued. . .)
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11
G oss Negligence
The trial court granted sunmary judgnment in Marriott’s
gross negligence claim explaining that “in the best possible

scenario of facts in this case as set forth by the plaintiff

(...continued)
applicable. W agree with Marriott’s assertion that, even if it
were a custoner in regard to the service affected, the court erred
in determning on summary judgnent that the service affected was
governed by the Tariff.

Subsection A1 of Section 1 of the Tariff specifies that
the provisions of the Tariff “govern the furnishing of intrastate
i ntraLATA comruni cations services by [C&P . . . .7 Cener al
Regul ations Tariff P.S.C. M. No. 201, Section 1, Subsection A 1 at
16th Revised Page 1 (effective January 1, 1984). See generally
Maryl and People’s Counsel v. Heintz, 69 M. App. 74, 77 (1986),
cert. denied, 309 Mid. 48 (1987) (defining “LATA" as a Local Access
and Transport Area and explaining that, since the divestiture of
AT&T, C&P is permtted to provide |ocal tel ephone service within
each LATA and is not permtted to provide inter-LATA or |ong
di stance, service). |In short, the Tariff governs the furnishing of
| ocal communi cations services.

Beyond stating that it found Marriott to be C& s custoner,
the trial court did not explain why it concluded that the Tariff
governed the affected | ong-di stance service. C&P argues that the
Tariff is applicable because Marriott’s use of the fiber optic
cable for long distance calls necessarily depended on C& s | ocal
conmuni cations services or “connections.” C&P suggests that the
trial court inplicitly accepted this argunent when it ruled that
the Tariff applied. C&P does not direct this Court to any evi dence
that was before the trial court, when it ruled on the summary
judgnment notion, that indicated that Mrriott’s |ong distance
service was, in fact, dependent on C& s |ocal communications

servi ces. No conpetent evidence precisely explained the
rel ati onship between AT&T, C&P, and the long distance and | oca
communi cations services. Thus, there were insufficient facts

before the trial court for it to determne, on summary judgnent,
whet her the affected |ong distance service was governed by the
Tariff.
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there are no facts to support a claim of gross negligence.”?8
Again, Marriott argues that the trial court erred. This tine, we
are not persuaded.

Gross negligence is

“An intentional failure to performa manifest
duty in reckless disregard of the consequences
as affecting the life or property of another,
and also inplies a thoughtless disregard of
t he consequences without the exertion of any
effort to avoid them Stated conversely, a
wrongdoer is gqguilty of gross negligence or
acts wantonly and wllfully only when he
inflicts injury intentionally or is so utterly
indifferent to the rights of others that he
acts as if such rights did not exist.”

Romanesk v. Rose, 248 M. 420, 423 (1968) (quoting 4 DeWtt C

Bl ashfi el d, Cyclopedia of Autonobile Law and Practice § 2771 (1946

ed.)). See also Lisconbe v. Potomac Edison Co., 303 Mi. 619, 634-

37 (1985). “Odinarily, unless the facts are so clear as to permt
a conclusion as a matter of law, it is for the trier of fact to
determ ne whether a defendant’s negligent conduct anounts to gross

negligence.” Artis v. Cyphers, 100 Ml. App. 633, 652 (whether

anbul ance driver’s conduct anpbunted to gross negligence was issue
for trier of fact to determne), aff’'d, 336 Md. 561 (1994). See

al so Romanesk, 248 M. at 424-25 (whether operation of notor

8Although the trial court determined that the Tariff was
applicable to Marriott’s negligence claim it nmade no determ nation
as to whether it was also applicable to the gross negligence claim
In Iight of our conclusion that the court erred in determ ning on
summary judgnment that Marriott was C&' s custonmer and that the
Tariff was applicable, and because, as we shall explain, the facts
before the court did not support the claimfor gross negligence, we
shall not address the matter further.
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vehicle wunder existing conditions was grossly negligent was

question for jury). Conpare Boucher v. Riner, 68 Ml. App. 539,

547-48 (1986) (trial court properly granted summary judgnment in
favor of defendant skydiving instructor where undisputed facts
failed to suggest wanton or reckless disregard for plaintiff’s
life).

Marriott’s conplaint explained that the fiber optic cable
was severed by a road crew performng excavations for the
installation of signs. It then stated sinply: “The negligence and
breach of duty of care by Chesapeake & Potomac was wanton, w || ful
and/ or reckl ess, which conduct constituted gross negligence.”® 1In
support of this allegation, and in opposition to C& s notion for
summary judgnent on the gross negligence count, Marriott pointed
bel ow to the deposition testinony of Robert Carw then and anot her
C&P | ocator, Frank Keyser.

Carwithen testified that, before marking the | ocation of
the cable in question, he reviewed phone conpany plats regarding
the cable’ s placenent. He then went to the scene and | ocated the
cable using a device called a dynatel. Carw then explained that a

dynatel uses “like a radio frequency that transmts down to any

°As an incidental matter, we note that the skeletal
all egations in the conplaint may well have been insufficient to
have survived a notion to dismss for failure to state a clai mupon

which relief can be granted had such a notion been filed. “I'n
order to charge . . . gross negligence, the plaintiffs nust [plead]
facts showing that [the defendant] acted with a wanton and reckl ess
di sregard for others . . . .” Boyer v. State, 323 M. 558, 579

(1991) (enphasis in original).
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metal, it will pick up netal or whatever . . . .7 The device
consists of a transmtter and a wand. The transmtter is placed
over a manhol e cover, under which part of the cable is |ocated.
The wand is then used to locate the cable as it extends outward
fromthe manhol e cover. According to Carwithen, “[i]t nmakes a | oud
noi se, and when you get over the cable it goes down to where you
can't hardly hear it, and then picks back up so you know you're
over a cable.” Carwithen painted a single, dashed |ine over the
center of the cable in the areas where SHA i ntended to pl ace signs.
He painted the nessage “OK’ at the SHA stake where the cable was
ultimately severed, because the stake was 45 to 50 inches fromhis
painted line. Carwithen explained that he believed the stake was
“far enough away fromny marks where it was no problemw th them
putting the sign at that location.” Carwithen testified that he
was taught how to | ocate cables by other C& |ocators. He added
t hat he had never been provided with any witten instructions.
Frank Keyser, a C&P enpl oyee for 24 years, testified that
he sonetimes worked as a cable | ocator when the full-tinme |ocators
“had too much work to do.” Keyser stated that the nopbst accurate
way to use the dynatel was to open the manhol e cover and place a
clanp on the specific cable to be |ocated. He explained that the
device also works if you sinply place the transmtter on a nanhol e
cover, as did Carwthen, but that you run the risk of picking up
cables fromother utilities. Keyser testified that, prior to the
i ncident in question, another cable |ocator had m smarked a cable
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and the cabl e had been severed. He expl ained that ever since then
C&P | ocators have marked both sides of the cable rather than just
the m ddle. Keyser stated that he believed C& had witten
gui del i nes that expl ained how cables were to be marked.

Marriott contends that, based on this, a trier of fact
could determne either that Carwithen was grossly negligent in
| ocating the cable or that C&P was grossly negligent in training
and supervising Carwthen. W are convinced, however, that
al t hough the evidence m ght support a negligence finding, it could
not support a finding of gross negligence. Carw then denonstrated
a thorough understanding of the proper operation of the dynate
device. Wiile Keyser indicated that the device works nore
accurately if clanped directly to the cable rather than sinply
pl aced over the manhole cover, the risk from the latter nethod
consi sted only of detecting another conpany’s cable, not of failing
to detect one’s own cable. Although Keyser stated that the *newer
practice” was to mark both sides of the cable rather than the
m ddl e, nothing suggests that Carwithen's failure to mark both
sides anobunted to “[a]ln intentional failure to performa manifest
duty in reckless disregard of the consequences as affecting the
life or property of another . . . .” Romanesk, 248 Ml. at 423.
| ndeed, Carwi then explained in his deposition that he had consul ted
C&P' s plats before attenpting to |locate the cable and had used the
dynatel device to find the exact |ocation of the cable. Based on
this, he had determ ned that the SHA stake was a sufficient distant
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from the cable as neasured. Thus, uncontroverted evidence
indicated that Carwithen did exert sone effort to avoid a severance
of the cable. See id. The trial court properly granted C& s
nmotion for summary judgnment as to the gross negligence count.

SUMMARY JUDGMENT | N FAVOR OF
APPELLEE REVERSED AS TO COUNT |
(NEGLI GENCE) AND AFFI RVED AS TO
COUNT || (GROSS NEGLI GENCE);
CASE REMANDED TO THE CIRCU T
COURT FOR MONTGOMERY COUNTY FOR
FURTHER PROCEEDI NGS. COSTS TO
BE PAID 1/2 BY APPELLANT AND
1/ 2 BY APPELLEE.
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