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The i ssue presented by this case is whether the denial of
tenure by appellees, Harry A Cole, et al., constituting the
Board of Regents for Mdrgan State University (Board of Regents or
Board) and Morgan State University (MSU), to appellant, Salinma
Louise Siler Marriott, a faculty nenber, violated appellant's
contractual or constitutional rights.

Facts

Appel l ant was hired by MSU as an instructor on July 1, 1972,
to teach several courses, including nmental health. At that tine,
MSU was under the jurisdiction of the Board of Trustees of the
State Coll eges. Appellant and MSU executed a "faculty nenber's
contract” for a termbeginning July 1, 1972 and endi ng June 30,
1973. In Septenber 1970, the Board of Trustees had adopted
Regul ati ons and Procedures Governi ng Academ c Freedom and Tenure
(Regulations) in the State Colleges. The 1970 Regul ati ons
provided that a faculty nmenber who attained tenure could only be
di sm ssed in accordance wth stated procedures, including the
right to counsel, the right to confront and cross-exan ne
w tnesses, and the right to summons w tnesses and docunents.
Further, under the 1970 Regul ations, tenure was automatically
conferred upon any faculty nmenber who conpleted the requisite
probationary period of enploynent. In the case of instructors,
the probationary period was seven years. Appellant's July 1972

contract recited that appellant would be subject to the



provi sions of those Regul ations, as they may be anended fromtine
to tine. The Preanble to the 1970 Regul ati ons, however, stated
that "a faculty nmenber's attai nment of tenure shall in all cases
be determ ned by the regulations of the Board in force at the
time of his initial appointnment.”

While there are gaps in the allegations and record, it
appears to have been the practice of the parties to execute one-
year contracts in each year, through the academ c year 1983
through 1984.1 |In 1984, the parties executed a three-year
contract for the years 1984 through 1987. Appellant alleges that
the 1984-87 contract was the last witten contract between the
parties, and indeed, it is the |ast executed contract in the
record.

Appel  ant al |l eges, and appel |l ees do not dispute, that with
t he exception of salary adjustnents, the annual contracts for the
four academ c years subsequent to 1972 were identical to the 1972
contract. Further, although appellant is silent on the matter,
contracts for the 1980-81 and 1982-83 academ c years, each of
which were included in the record, also were substantially
identical to the 1972 contract. |In particular, each of these
contracts incorporated the provisions of the Board' s Regul ati ons

as the sane may be anended fromtine to tine.

'n particular, the allegations and the record consi dered
t oget her | eave gaps for the academ c years 1977-78, 1981-82, and
1983- 84.



Appel I ant taught continuously at MSU from July 1972 t hrough
July 1996, with the exception of a two-year educational |eave for
t he purpose of conpleting her PhD.?2 Appellant held the rank of
instructor throughout this tinme period up until August 20, 1990,
when she was appoi nted assi stant professor.

On July 18, 1975, the Board of Trustees adopted Laws
Rel ating to and Governing Policies and Procedures of the Board of
Trustees of the State Coll eges of Maryland (Policies), which
i ncl uded policies and procedures regardi ng the standard form of
agreenent for a faculty contract. The 1975 Policies provided
that faculty nmenbers could elect to be subject to a new form of
faculty contract or continue under the old form except that the
attai nment of tenure would be governed by the regul ations of the
Board of Trustees in force at the tinme of the initial
appointnent. Up until 1976, MSU had been an under graduat e
college. In 1976, MSU becane a university, and its governance
vested in a Board of Regents.

In May 1977, the Board of Regents approved Reconmendati ons
Regardi ng Pronotion and Tenure which provided that persons
hol di ng the rank of instructor would not be eligible for

consideration for tenure -- tenure would be reserved for the

2Appel | ant states that her educational |eave occurred in
1981 and 1982. The contracts included in the record indicate
t hat her educational |eave was for one year in the academ c year
1980-81, and one year in the academ c year 1984-85. Wiile we
note the discrepancy, it has no bearing on the issues before us.
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ranks of assistant professor, associate professor, and professor.
The Addendumto the 1970 Regul ati ons, apparently adopted in My,
1977, governed the granting of tenure to all faculty nenbers
appoi nted in Septenber 1970 and thereafter, except for
instructors granted tenure prior to May 1977. The Addendum
provi ded: "Faculty nmenbers holding the rank of Instructor shal
not be considered for or granted tenure. This provision does not
apply to Instructors who were awarded tenure before May 1977."
Appel lant did not attain tenure before May 1977. Appellant does
not allege that the 1977 Addendum was not conmmuni cated to her
when adopt ed.

The MSU faculty, in August, and again in Septenber, 1978,
adopted a Uniform Salary Pronotion and Tenure Policy Statenent
(Faculty Statenent). The Faculty Statenent provided, in part,
for the granting of tenure for instructors and assistant
prof essors appointed prior to the 1977-78 academ c year, simlar
to those contained in the 1970 Regul ations. Article 2, § 2
provided "in the case of an instructor, the total nunber of his
annual probationary appointnments (including the initial
appoi ntnent even if |ess than one year) shall not exceed seven at
that institution.” Section 6 of that Article provided that "in
every case upon conpl etion of the maxi mum nunber of probationary
appoi ntnents, the faculty nenber shall attain permanent tenure."

On March 28, 1985, the Board of Regents adopted Policies and
Procedures on Appoi ntnent, Pronotion, and Tenure (APT Policy),
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which were in effect as of the 1994-95 academ c year. The APT
Policy states in pertinent part that

[ p] ronoti ons shall be based on nerit and

cannot be considered automatic, or sinply the

result of loyal service to the University for

a nunber of years. Simlarly, successive

service shall not confer a right to

appoi ntnents with tenure. A candi date nust

i nstead neet the requirements for the

appropriate rank for which he/she is applying

and nust undergo the appropriate eval uations

specified in this docunent for pronotion

and/ or tenure.
The APT Policy further provides that evaluation of a candidate's
application for pronotion and/or tenure will be based on three
areas of the candidate's work: (1) instructional performance and
advi sing, (2) research, scholarship, and creative activities, and
(3) service to the institution and to the community. The APT
Policy provides procedures to be followed for review and
recommendati on of pronotion and tenure and provides a right of
appeal and appeal procedures when the candi date all eges
procedural error or the failure to follow published guidelines.
Appel | ant does not allege that the APT Policy was not
communi cated to her when it first was adopted in 1985.

Appel I ant never was expressly granted tenure, although she
requested it fromtine to time. The President of MSU denied
appel lant's requests for tenure on March 23, 1977, June 2, 1978,
and June 4, 1980. In Novenber 1980, the Board of Regents i nposed
a noratoriumon the granting of tenure that remained in effect

until March 28, 1985. At that tinme, the noratoriumwas |ifted,
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and the Board of Regents approved the APT Policy. Appellant
requested recognition of tenure during the noratorium and the
request was denied. Appellant was considered for tenure after
her appoi ntment as assistant professor in 1990. In accordance
with the procedure provided for in the APT Policy, her request
was deni ed on Novenber 27, 1995.

Appel lant filed a conplaint for declaratory judgnent,
injunctive and other relief, and petition for wit of mandanus,
inthe Crcuit Court for Baltinore City, seeking to have her
contractual and constitutional rights declared, and a wit of
mandanus i ssued directing MSU to grant her tenure. In addition,
appellant filed a separate action for judicial review and for
i ssuance of a wit of certiorari,?® challenging the
constitutionality of the process she was given with regard to
MBU s consideration and ultimate denial of tenure. Appellees
filed a notion to dismss or for sunmary judgnment in the
decl aratory judgnent action, and a notion to dismss in the
action for judicial review. The trial court granted appell ees’
nmotion to dismss the action for judicial review, but gave
appel l ant | eave to anend her petition. Thereafter, appellant
filed an anended petition for judicial review, appellees filed a

nmotion to dism ss the anended petition, and the two actions were

SWhil e appellant's petition frames her request for relief in
terms of both judicial review and certiorari, these concepts are
i ndi stinguishable in the context of this case. See Cim nal
Injuries Conpensation Board v. Gould, 273 Md. 486, 500-13 (1975).
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consol i dated upon appellant's notion. After a hearing, the trial
court granted appellees' notion to dismss or for summary
judgnent in the declaratory judgnent action. Subsequently, the
trial court held a hearing on appellees' notion in the action for
judicial review and, in a menorandum opi nion, "denied" appellees
petition for judicial review Sinultaneously, the trial court
deni ed appellant's notion to anend or to alter the judgnment on

the first notion. Appellant then filed this tinely appeal.

Questions Presented

1. Whet her material disputes of facts, or
i nferences therefrom existed which required
deni al of Appellee[']s Mtion for Sumrary
Judgnent ?

2. Whet her a professor at a public university
may acquire a property interest, protected by
due process, in continued enploynent (de
facto tenure) as a result of the University's
action toward her?

3. Whet her the Court properly and sufficiently
declared the rights of the parties?

Standard of Revi ew
The trial court denied appellant's petition for judicial
review and for a wit of certiorari based upon the principles set

forth in Ctimnal Injuries Conpensation Board v. Gould, 273 M.

486 (1975). As correctly noted by the trial court, appellant was
entitled to relief by way of judicial reviewif appellees' action

viol ated the standards of procedural due process. Wile it is



undi sputed that appellant had no statutory right of appeal,*
appel l ate courts have inherent jurisdiction to correct actions by
an adm ni strative agency that are arbitrary, capricious, illegal,
or unreasonable. 1d. at 500-01. Based on its disposition of the
decl aratory judgnent action, the trial court held that the
actions of appellees were not arbitrary, capricious, illegal or
unr easonabl e, and deni ed appellant's request for judicial review
Thus, the propriety of the trial court's denial of appellant's
petition for judicial reviewturns on the propriety of its

di sposition of the declaratory judgnent action.

Appel l ees framed their notion regarding the declaratory
judgnent claimas a notion to dismss or, alternatively, for
summary judgnent, and attached an affidavit and extensive
exhibits in support of their notion. Appellant was given an
opportunity to respond in kind, and did respond. The trial court
consi dered the additional docunents offered by appellees, along
with the statenents nade in appellant's conplaint and response,
and the extensive exhibits attached to appellant's conpl aint.

The trial court then treated appellees' notion as a notion for
summary judgnent in accordance with Rule 2-322(c). See

Hr ehorovich v. Harbor Hospital, 93 M. App. 772, 781-83 (1992),

cert. denied, 330 Md. 319 (1993).

“MBU is a State agency and is exenpt fromthe Adm nistrative
Procedure Act. See MI. Code Ann., Education, 8 14-104(b) (1992
Repl . Vol . Supp. 1995).



Rul e 2-501(e) directs the trial court to grant summary
judgment in favor of the novant "if the notion and response show
that there is no genuine dispute as to any material fact and that
the party in whose favor judgnent is entered is entitled to
judgnent as a matter of law. " Under the summary judgnent rule, a
trial court does not resolve disputed i ssues of fact, but

i nstead, makes rulings as a matter of law. Southland Corp. V.

Giffith, 332 Md. 704, 712 (1993); Beatty v. Trailnmaster Prods.,

Inc., 330 Md. 726, 737 (1993). Thus, the standard for appellate

review of a grant of summary judgnment is whether the trial court
was legally correct. Giffith, 332 Md. at 712; Beatty, 330 M.
at 737.
Di scussi on

Appel | ant argues that she acquired tenure pursuant to the
1970 Regul ati ons when she conpl eted her seventh probationary
period of enploynent on June 10, 1979. Alternatively, appellant
argues that she obtained de facto tenure, or at |east a property
interest in continued enploynent, due to MSU s course of conduct.
Appel | ant argues that there were sufficient disputes of materi al
facts that supported her theories to prevent the entry of summary
judgnent. Finally, appellant argues that the trial court erred
in failing to declare all of the rights of the parties. W
under stand appellant's | ast argunent to be two-fold. She

asserts, first, that the trial court, in rendering its decision,



di sregarded certain facts. Second, appellant asserts that the
trial court limted its decision to a determ nation of whether
she had attained tenure, and failed to address her alternative
argunent that, regardl ess of whether she had attained tenure, she
possessed certain due process rights that were viol ated by
appel | ees.

A
Attai nnment of Tenure in 1979
The Regul ati ons adopted in 1970 by the Board of Trustees

provided, in pertinent part, that,

[i]n every case, upon conpletion of the

maxi mum nunber of probationary appoi ntnents,

the faculty nmenber shall attain permanent

tenure. The Board may, in exceptional cases

decrease the length of the probationary

period or, with the consent of the faculty

menber concerned, increase the length of the

probati onary peri od.
Bet ween 1972 and 1990, appellant was an instructor. Under the
1970 Regul ati ons, the maxi mum nunber of annual probationary
appoi ntnments for an instructor was seven. Appellant asserts that
she automatically attai ned tenure when she conpl eted her seventh
annual probationary appoi ntnent on June 10, 1979. She relies on
t he one-year contract signed in July 1972, which incorporated the
1970 Reqgul ations by reference, and the preanble to the 1970
Regul ations. The preanbl e provided that, although the

regul ati ons may be anmended fromtine to tinme, attainnent of

tenure shall be governed by the regulations of the Board in force
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at the time of the initial appointnent. Appellant contends that
"[t]he tenure attained by [her] was created by statute, defined

by custom and usage in the academ ¢ community, [and] extended to
her by contract and appoi nt nent.

The problemw th appellant's argunent is that, in 1977, the
Board enacted an Addendumto the 1970 Regul ati ons, governing the
granting of tenure to all faculty nenbers appointed in Septenber
1970 and thereafter, which provided that faculty nmenbers hol di ng
the rank of instructor shall not be considered for or granted
tenure. The Addendum avoi ded a retroactive result by excluding
all instructors who had attained tenure prior to May, 1977.
Appel I ant had not attained tenure by May, 1977, and was not due
to attain tenure until June 10, 1979. Thus, under the
regul ations then in effect, appellant did not automatically
attain tenure in June, 1979.

Nei t her did appellant attain tenure in 1979 by virtue of a
contract wwth MSU. In her conplaint for declaratory judgnent,
appel l ant alleged that, on May 31, 1978, she executed a one-year
contract for the school year begi nning August 9, 1978 and endi ng
June 10, 1979. Appellant does not allege, as she nust, that the
1978-79 contract incorporated the pre-Addendum regul ati ons.
| ndeed, al though the 1978-79 contract has not been included in
the record, perhaps conveniently, the one-year contracts that
have been included (1972-73, 1980-81, 1982-83) all incorporate by
reference the current Regul ations and Procedures Governing
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Academ ¢ Freedom and Tenure. The only reasonabl e inference that
can be drawn fromthis record is that the 1978-79 contract
simlarly incorporated the regulations then in effect, i.e., the
version containing the 1977 Addendum The 1978-79 contract
superseded any prior contracts, express or inplied, between
appel  ant and MSU, including the provision that the regul ations
regarding tenure in effect at the tine of appellant's initial
hire woul d govern. By executing the 1978-79 contract, appell ant
agreed to be bound by its terns. Thus, in order to establish a
factual dispute sufficient to support her alleged contract claim
it was incunbent upon appellant to denonstrate, or, at the very
| east, allege, that express terns of the 1978-79 contract bound
MBU to its pre-Addendum policies.® Appellant does not make such
an allegation, and indeed, does not allege that the 1977 Addendum
was not comunicated to her when it first was adopted.?®

Appel | ant argues that the 1978 Faculty Statenent, which
provi ded that the pre-Addendum policies shall apply to faculty
appointed prior to the 1977-78 contractual year, was adopted by

MBU and that the faculty was notified of the adoption on Cctober

SMor eover, appellant alleges that she continued to sign one-
year contracts after June 1979. This indicates that, despite her
| ater protestations to the contrary, appellant acknow edged t hat
she had not attained tenure in June 1979.

5The record indicates that it was widely distributed to and
di scussed by the faculty sonetine prior to August 1979 as it, in
part, was the subject of the Faculty Statenent adopted by the
faculty on August 18 and Septenber 14, 1978.
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9, 1978. Consequently, according to appellant, there is a
factual dispute as to whether the tenure policy in existence at
the tinme of appellant's appointnment, permtting persons hol ding
the rank of instructor to attain tenure, governed appellant's
eligibility, or whether later policies, renoving persons hol ding
the rank of instructor fromeligibility for tenure, govern. W
di sagree that there was evidence that MSU adopted the pre-1977
tenure policies set forth in the Faculty Statenment. The Cctober
9, 1978 letter to the faculty fromthe Chairperson of the Board
for Salary, Pronotion, and Tenure inforned the faculty that MU
had adopted only portions of the Faculty Statenent, and not the
portion regarding the pre-1977 tenure policies.

Furt her, appellant notes that, upon review ng her case in
1995, the MSU Appeals Conm ttee concluded that the information
regardi ng appellant's tenure status was conflicting in that
appel l ant had not been given a letter of termnation in 1979
"pursuant to the denials of tenure in 1977, 1978 and prior to
1979." Appellant argues that this fact is sufficient to defeat
summary judgnent. W disagree. Neither the policies then in
ef fect nor any subsequently adopted policies require MSU to
termnate instructors after a certain period of enpl oynent.

Rat her, instructors may be enpl oyed for an indefinite nunber of
one-year terns. It was not until appellant was nmade an assi stant

professor in 1990 that the term nation clock began to run.
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Pursuant to the 1985 APT Policy, appellant was given a second
three-year termin 1993. Prior to appellant's conpletion of her
fifth year as an assistant professor, appellees were required to
notify appellant in witing

of the University's decision to tenure,

term nate, or when deened to be in the best

interest of the University to offer an

addi tional year (seventh year) to neet the

criteria for tenure.
Pursuant to this procedure, appellant was notified on June 20,
1995 and Novenber 27, 1995 that she was being term nated
effective the end of the 1995-96 academ c year. Accordingly, the
trial court was correct in determining that there were no
mat eri al di sputes of fact that would support appellant's claim

that she had attained tenure by June 10, 1979.
B
De Facto Tenure

Relying primarily upon her allegation that the parties' |ast
witten contract expired in 1987, appellant al so asserts that she
obt ai ned de facto tenure. Appellant asserts that the practice of
MBU from 1984 to the present has been not to require execution of
annual faculty contracts with persons who have attained tenure.
By contrast, appellees assert that there is no |link between
tenure status and whether a faculty nmenber has entered into an
annual witten contract. |In addition, appellant argues that a

factual dispute regarding whether she was tenured was created by
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the fact that she was reconmmended for tenure by her departnent
during the noratorium and immediately following it being lifted;
that she served as Departnent Chair for a period of tinme; and a
statenent nmade by the president of MSU during a |egislative
hearing in 1991, admtting that appellant had tenure. Appellant
contends that the trial court ignored all of these facts in
rendering its decision. W disagree.

While the trial court did not expressly address each of the
facts upon which appellant nowrelies to defeat sunmary judgnent,
it is apparent fromour review of the record that the trial court
carefully considered all of the facts presented to it regarding
t he conduct of and course of dealings between the parties. W
agree with the trial court that the facts cited by appellant do
not support an inference that appellant had a reasonable
expectation of tenure or continued enploynent. Appellant clains
that the fact that she was appointed Departnent Chair created a
fact issue regardi ng whether she had a reasonable belief in
conti nued enpl oynent, yet, in a letter fromappellant to MSU s
Presi dent, dated August 1, 1983, appellant indicated that she had
deci ded to no | onger continue as acting chairperson because of
MSU s failure to grant her tenure. Thus, her appointnent as
Department Chair did not create even a subjective belief that she
was tenured. Appellant was inforned in 1977, 1978, and 1980 t hat
she was not eligible for tenure. Further, on January 17, 1984,
MSU deni ed appel l ant's request for recognition of tenure

15



retroactive to the 1978-79 school year and informed appell ant
that tenure can only be officially granted by the Board of
Regents. After such notification, and in view of MSBU s witten
policies and procedures regarding tenure, MSU s inaction or
silence in |ater years could not have created in appellant a
reasonabl e expectation of continued enpl oynent. Neither could
any statenents nmade by an MSU official not authorized to grant
tenure have been binding upon MSU. In short, we agree with the
trial court that "[t]hrough a continuous course of conduct the
University has maintained to Dr. Marriott in the nbost unequivocal
of ternms that it did not grant tenure to her."

Mor eover, our holding in this case is conpelled by our

recent decision in The Johns Hopkins University v. Ritter, 114

MI. App. 77 (1996). In Ritter, we accepted the prevailing rule
"that, when a tenure process is established in witing and is
communi cated to a prospective appoi ntee, a subordinate official
may not circumvent that process and bind the college to a tenure
arrangenent.” Slip op. at 21. Thus, in that case, we held that
prom ses of tenure nade to two doctors by Hopkins's Director of
t he Departnent of Pediatrics were not enforceable in the absence
of evidence that the director had either actual or apparent
authority to circunmvent Hopkins' witten policies regarding
tenure. In so holding, we reviewed and rejected sone of the

forei gn cases upon which appellant now relies in support of her
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de facto tenure argunment. 1d. at 21-23. |In particular, we

rejected the reasoning of Soni v. Board of Trustees of University

of Tennessee, 513 F.2d 347 (6th Gr. 1975), cert. denied, 426

U S 919 (1976), which, we recogni zed, is the closest that any
court has conme to recognizing a formof de facto tenure in the
face of an explicit tenure system Further, while we did not

di scuss Steinberg v. Elkins, 470 F. Supp. 1024, 1029 (D. M.

1979), a case upon which appellant now relies, our opinion in

Ritter is a clear rejection of the holding in Steinberg.
Simlarly, we hold that, upon the facts of this case,

appel | ant does not have a claimfor de facto tenure. Unlike

Perry v. Sindermann, 408 U. S. 593, 602 (1972), this is not a case

in which the university has no formal, witten policy regarding
tenure. W agree with the courts that have distingushed Perry on

this basis alone. See, e.d., Edinger v. Board of Regents of

Morehead State University, 906 F.2d 1136, 1140 (6th Gr. 1990);

Sabet v. Eastern Virginia Medical Authority, 775 F.2d 1266, 1269-

70 (4th Gr. 1985); Hainmowitz v. University of Nevada, 579 F. 2d

526, 528 (9th Cr. 1978). W further agree with the court in
Hai nrowitz that "the existence of a formal code governing the
granting of tenure precludes a reasonabl e expectation of

conti nued enpl oynent absent extraordinary circunstances." 579

F.2d at 528. See also Sabet, 775 F.2d at 1270 (noting that "[i]t

is unlikely in the extreme that an institution which has a forma
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tenure policy stated with precision in witing in a generally
circul ated and avail abl e faculty handbook has al so devel oped an
al t oget her inconsistent informal policy"). In any event,
appel | ant does not even allege that an informal tenure policy co-
existed with appellees' formal, witten policy. She does not

i ndi cate any other individual who arguably has attained tenure in
circunvention of MBU s witten policy. Further, the doctrine of
estoppel ordinarily does not apply against the State, or its
agencies, with respect to performance of its governnental

functions. ARA Health v. Dep't of Public Safety, 344 Md. 85, 96

(1996); Salisbury Beauty Schools v. State Board, 268 Md. 32, 63-
64 (1973). Neither is this a case in which appellant has all eged
that she was term nated for discrimnatory or otherw se w ongf ul
reasons. See Perry, 408 U S. 594-95 (plaintiff alleged that he

was term nated for exercising his First Arendnent right of free

speech); Board of Regents v. Roth, 408 U. S. 564, 568 (1972)
(sanme). For all of these reasons, the trial court was correct in
granting summary judgnent on appellant's clains of de facto
t enure.

G ven our disposition of this issue, we need not consider
appel | ees' argunent that appellant's de facto tenure claimis
unenf or ceabl e agai nst appellees by virtue of Ml. Code Ann., State

Govt., 8§ 12-201 (waiving sovereign immunity in contract actions
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based upon a written contract).’
C.
Due Process

Appel  ant argues that, prior to term nation, she was
entitled to an opportunity to have counsel represent her in the
appeal s process, the opportunity to see, hear, and cross-exam ne
W t nesses agai nst her, and the right to conpel w tnesses to
attend and give testinony on her behalf. She further raises, as
a point of technical error, an assertion that the trial court
failed to consider her due process argunments. As we explain
bel ow, by decl aring that appellant had no contractual right of
tenure, either express or inplied, the trial court necessarily
deci ded that appellant had no right to receive any process prior
to termnation other than the process she had been given.

At the tinme that appellant was term nated, she was not a
tenured faculty nmenber. At nost, appellant was an enpl oyee for a

specified termthat ran between 1993 and 1996.8 Accordingly,

This argunent was not raised below. \Wile immunity may be
raised for the first tinme on appeal, Dept. of Public Safety v.
ARA, 107 MJ. App. 445, 460 (1995), aff'd, 344 Md. 85 (1996), we
need not consider the argunment in view of our other hol dings.

8%Wile there is no evidence in the record that the parties

ever entered into a three-year witten contract for the years
from 1993 until 1996, the APT Policy arguably created an inplied
contract between the parties for those years. Specifically, the
APT Policy provided that assistant professors would be consi dered
for tenure either prior to the end of a three-year term of

enpl oynent or prior to the end of a second three-year term of

enpl oynent. Appel |l ant was pronoted to assistant professor in
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appel l ant had no protected property interest in the expectation
of continued enpl oynent beyond 1996.° As stated by the Suprene
Court,

To have a property interest in a benefit, a
person clearly must have nore than an
abstract need or desire for it. He nust have
nore than a unilateral expectation of it. He
must, instead, have a legitimte clai m of
entitlement to it. . . . Property interests,
of course, are not created by the
Constitution. Rather, they are created and
their dinensions are defined by existing

rul es or understandings that stem from an

i ndependent source such as state law - rules
or understandi ngs that secure certain
benefits and that support clains of
entitlement to those benefits.

Roth, 408 U. S. at 577. See also Geddes v. Northest M ssour

State University, 49 F.3d 426, 429 (8th Cr. 1995); Edinger, 906

F.2d at 1136; Sabet, 775 F.2d at 1269; Hai nowitz, 579 F. 2d at

527-28. The only process to which appellant was entitled was the
procedure for consideration of tenure set forth in the 1985 APT

Policy. See Siu v. Johnson, 748 F.2d 238, 244-45 (4th G

1984). It is undisputed that appellant received this process.

JUDGVENT AFFI RMED
APPELLANT TO PAY COSTS.

1990, and was neither considered for tenure nor term nated prior
to 1993. Thus, under the APT Policy, appellant was entitled to
be enpl oyed for an additional three-year term between 1993 and
1996, and to be considered for tenure prior to the end of that
term

°l ndeed, appellant's counsel conceded at oral argunent that
the property interest was grounded in contract.
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