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The Mar yl and Phar maci st s’ Associ ation (the "l oca
Associ ation") appeals the dismssal of its Petition for Judicial
Review (the "Petition") by the Grcuit Court for Baltinmore Gty.
The | ocal Association filed the Petition after the Attorney Ceneral
denied its "ClaimPursuant to [Ml. State Gov't Code Ann. (S.G) 8§
10-224] for Reinbursenent of Expenses, Etc." (the "Cd ainl) seeking
rei mbursenent of expenses it incurred responding to a Gvil
| nvestigative Demand (the "CID') issued pursuant to Md. Comm Law
Il Code Ann. (C.L.) § 11-205. It al so sought reinbursenent for
nmoni toring expenses incurred during the underlying state antitrust
i nvestigation of an alleged violation of C L. § 11-204: W shal
affirm the judge's order dismssing the Petition and all then
pendi ng noti ons.

FACTS

Al legedly at the behest of the Hallmark Card Co., Inc.
("Hal lmark"), the Attorney General's Antitrust Division ("the
Division") began an investigation of a 27-31 October 1991
Baltinmore, Maryland convention of the National Association of
Retail Druggists (the "national Association"). The Division
apparently attenpted to ascertain if certain pharmacists, or trade

organi zations of pharmacists, cared enough to boycott the very

! This subtitle details the conduct, contracts, conbi nations,
and conspiracies proscribed by the Maryland Antitrust Act (C L. 8§
11-201 et. seq.).



best. During that convention, an exhibit, entitled the "Hall mark
Hal | of Shane", was established. The purpose of that presentation
was to reveal that Hall mark endorsed nail -order prescription plans
over retail pharnmacies for its enployees' usage in their mnedical
benefits plan. |Incongruously, those sanme pharmacies, the "Hall of
Shanme" insisted, served as the centerpiece of Hall mark's system of
greeting card distribution. The 1ocal Association disclainmed
substantive connection to the convention or the "Hall of Shane".
The | ocal Association nmaintained that any invol venent on its part,
limted to certain social events, was due solely to the
convention's Baltinore |ocation.

On 3 August 1993, the Division sent a letter to the |oca
Associ ation requesting certain docunents concerning, inter alia,
the "Hall of Shane". That communi que requested conpliance with the
Cl D It seens that the Attorney General for Maryland, and his
counterparts in Chio and Texas, initiated antitrust enforcenent
i nvestigations. The Maryland investigation was initiated, and a
CID was issued pursuant to C L. 8§ 11-205. That statute states, in
pertinent part, that,

if the Attorney Ceneral believes that a person
may be in possession, custody, or control of
any original or copy of any . . . tangible
docunent or recording, wherever situated,
whi ch he [or she] believes is relevant to the
subject matter of an investigation of a
possi bl e violation [of the Maryl and Antitrust
Act, C. L. 8 11-201 et. seq.], he may serve on

t he person before the institution of a civil
proceeding for the violation a witten civil



investigative demand [or CID which requires
him to produce the docunentary material and
permt inspection and copyi ng.

In conpliance with the D, the |ocal Association delivered to
the Division a notebook of docunents and a witten denial of
i nvol verrent in the "Hall of Shame" exhibition. A few weeks |ater,
on 4 Novenber 1993, an "uncivil" protracted stationery battle
began. The local Association fired twelve volleys at the D vision
seeking information and cl osure of the investigation. The D vision
returned fire, with seven mssives of its own, refusing to share
i nformation regarding the progress or status of the investigation.
Finally, the stonewal|l barriers of the Division tunbled when, on 2
February 1996, the Division returned the notebook of docunents to
counsel for the local Association.? Recognizing the significance
of that action, the local Association confirned that the
i nvestigation was "cl osed".

That "closure" resulted in the inception of the current case.
The | ocal Association sought reinbursement for the expenses it
incurred during its conpliance wth, and nonitoring of, the Cl D
That request was nmade pursuant to S.G § 10-224. The rel evant

portions of that statute are set forth bel ow

§ 10-224. Litigation expenses for small
busi nesses and non-profit organizations.

2 The Attorney General never explicitly notified the |ocal
Associ ation that the investigation was closed. Although we do not
decide that the Attorney Ceneral was conpelled to reveal the status
of the investigation, we do not applaud, and surmse as
unpal atable, his decision to remain nute upon cessation.
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(c¢) Reinbursenment authorized. - Subject to the
limtations in this section, an agency or
court may award to a business or nonprofit
organi zation reinbursenment for expenses that
the business or nonprofi t or gani zati on
reasonably incurs in connection wth a
contested case or civil action
(d) daimrequired in contested case. -
(1) To qualify for an award under this
section when the agency has initiated a
contested case, the business or nonprofit
organi zation nust nmake a claimto the agency
bef ore taking any appeal .
(2) The agency shall act on the claim
Appel lant filed a claimwith the Attorney General for certain
expenses it incurred in responding to the CID request and
attenpting to nmonitor the investigation. The Attorney Cenera
denied that claim by stating, inter alia, that the CID did not
initiate a "contested case or civil action” within the neani ng of
S.G 8 10-224. The local Association filed the Petition in the
Circuit Court for Baltinmore Cty that was ultimately dism ssed
along with all pending notions. It is that dismssal that the

| ocal Associ ati on now appeal s.

QUESTI ONS
We shall focus our analysis on four questions raised, at |east
inferentially, by appellant. We have restructured those issues
below to facilitate better our analysis.

| . Under what types of proceedings nmay a
party seek rei nbursenment under S.G § 10-2247?



1. 1Is the local Association entitled to seek
rei moursenment under S.G 8§ 10-224 for expenses
it incurred in a "contested case"?

I11. I's the local Association entitled to seek
rei moursenment under S.G 8§ 10-224 for expenses
it incurred in a "civil action"?

IV. Didthe trial court err by dismssing a
motion to conpel conpliance with Ml. Rule 7-

206 coincident with its dismssal of the
Petition?

ANALYSI S
l.

In order to invoke the provisions of S .G 8§ 10-224, there nust
be a "contested case or civil action". This prerequisite to
rei mbursenment is clear from the plain |anguage contained in the
statute. "An agency or court may award to a business or nonprofit
organi zation reinbursenment for expenses that the business or
nonprofit organization reasonably incurs in connection wth a
contested case or civil action. . . ." S G 8 10-224(c). Sinply
put, either a "contested case or civil action"” nust be linked to
the expenses in order for a party to sustain a claim for
rei mbur senent .

If the words of a statute are clear and unanbi guous, our
search for its meaning may begin and end with their plain neaning.

See e.qg., Board of Trustees of MI. State Retirenent and Pension



Sys. v. Hughes, 340 M. 1, 7 (1995); see also Long v. State, 343
Ml. 662, 667 (1996) (citing In re Victor B., 336 Ml. 85, 94
(1994)); Harris v. State, 331 M. 137, 145 (1993); Mustafa v.
State, 323 M. 65, 73 (1991). Were |anguage is plain and
unanbi guous, and expresses a definite meani ng consonant with the
statute's purpose®, courts nust not insert or delete words to nake
it express an intention different fromits clear neaning. See
e.g., Inre Adoption / Quardianship No. A91-71A, 334 MJ. 538, 557-
59 (1994); Departnent of State Planning v. Mayor of Hagerstown, 288
Md. 9, 15 (1980). W conclude that the | anguage of the statute is
plain and unanbi guous regarding the "contested case or civil
action" prerequisite. There sinply is no provision, contained in
S.G 8§ 10-224, for recovery of expenses, unless those expenditures

stemfroma "contested case or civil action".

I1.
"Contested case", as that termis used in S.G § 10-224, is
defined, in pertinent part, as:

(1) . . . a proceeding before an agency to
det erm ne

(i) aright, duty, statutory entitlenent, or
privilege of a person that is required by
statute or constitution to be determ ned only

% The stated purpose of the statute is "to ensure the right
of all persons to be treated in a fair and unbiased manner in their
efforts to resolve disputes in adm nistrative proceedi ngs gover ned
by this subtitle; and pronote pronpt, effective, and efficient
government." S. G § 10-201.



after an opportunity for an agency hearing.

S.G § 10-202(d). In Mdular Cdoset Sys., Inc. v. Conptroller of
the Treasury, 315 M. 438 (1989), the definition of "contested
case" was further refined to include only those disputes that, by
their nature, entitle a party to an agency hearing, regardl ess of
whet her a hearing was in fact held. 1d. at 444. The entitl enent
to an agency hearing does not arise from the Admnistrative
Procedure Act (S.G 8§ 10-101, et seq.), but nust originate from
anot her source such as a statute, regulation, or due process
princi pl es. Sugarloaf Ctizens Ass'n v. Northeast M. Wste
Di sposal Auth., 323 Md. 641, 652 (1991); North v. Kent Island Ltd.
Partnership, 106 Md. App. 92, 103 (1995). Thus, in order to decide
that a "contested case" existed, we nust discern from some other
source that the local Association wuld have ultimtely been
entitled to an agency hearing on the facts of this case.

In its attenpt to denpbnstrate an entitlenent to an agency
heari ng, appellant proffers an overly expansive interpretation of
Modul ar Cl oset. Appellant, inits brief, posits that,

just as in Mdular [Ooset] where the [agency]

abandoned the pursuit of its sales tax
assessnent, here, [the Attorney GCeneral]

abandoned the proceedings . . . . The | aw
permtted a hearing to the I ocal [Association]
at several stages. First, if instead of
cooperating with the [Attorney General's Cl D
the local Association] played "hardball" and
failed to conply . . ., it would have required

the [Attorney CGeneral] to apply to [c]ourt for
enforcenent where the court would hear and
determne the matter. Secondly, if there was
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evidence of a[n antitrust] violation, a civil

action would be required . . . which would
necessitate a hearing. If the [Attorney
Ceneral] had not abandoned the proceeding a
civil action would have been filed and a

hearing granted to the [l ocal] Association.

(internal citations omtted). Essentially, the | ocal Association
asserts that, had it balked at conplying wwth the CID or if the
Attorney General had pursued the fruits of its investigation
through a civil action, the local Association would have been
entitled to a "hearing" before a court.* Appellant has apparently
confused a "hearing" before a court with a "hearing" before an
agency.

We conclude that a "contested case" is a proceedi ng before, or
di spute with, an agency that entitles a party to an agency heari ng.
The definition of "contested case" contenplates only an agency
hearing. 1In every instance, S.G 8§ 10-202(d) limts the scope of
contested cases to those proceedings entitling a party to an agency

hearing and not a hearing before a court. W agree wth appell ant

4 In Mdular Coset, the Court of Appeals indicated that a
proceeding that would ordinarily qualify as a "contested case",
does not becone a "contested case" when the proceeding remains in
a prelimnary investigative stage. Modul ar Cl oset Sys., Inc. v.
Comptroller of the Treasury, 315 Mi. 438, 447 (1989). The agency,
in that case, went beyond nere investigation and levied an

assessnent agai nst appell ant. That action shifted the matter
beyond the prelimnary stages. At that point, Modular becane
entitled to an eventual hearing. In the instant case, appell ant

argues that the Attorney General's investigation went beyond the
prelimnary stages. As we shall discuss infra, the extent of the
investigation remains irrelevant to our analysis because under no
ci rcunstances woul d the | ocal Association be entitled to an agency
heari ng.



that, had the Attorney Ceneral taken further action against the
| ocal Association for a violation of state antitrust law, it may
have ultimately been subjected to a hearing before a constitutional
court. Such a hearing may have stemmed fromeither a petition for
enforcement of the CID pursuant to C. L. 8 11-205(h) or a civi

action pursuant to C L. 8§ 11-209. Such an ultimate result,
however, does not anount to an entitlenent to an agency heari ng.
W t hout such, the dispute cannot be | abeled, under any
circunstances, a "contested case". We cannot wunearth, nor has
appel lant identified, an entitlenent to an agency hearing springing
from the issuance of the CID. In fact, no provision of the
Maryl and Antitrust Act contenplates an agency hearing. The
Attorney Ceneral has only two enforcenent options. He may either
institute crimnal proceedings under C. L. 8 11-207 or a civil
action wunder C L. § 11-209. Sinply put, the antitrust
i nvestigation of the |ocal Association was not a "contested case"
because such is initiated only when a person becones entitled to an

agency heari ng.

[T,
Unli ke our prior determ nation concerning "contested cases",
we perceive that no entitlenment to a hearing is necessary for the
exi stence of a "civil action". According to Ml. Rule 2-101(a), a

"civil action is comrenced by filing a conplaint with a court."



"As a fundanental principle[,] a civil action is an adversary
proceedi ng before a court of law, judicial review of the decision
of an adm nistrative agency is [also] a civil action

Unnanmed Physician v. Conmm ssion on Medical D scipline, 285 Mi. 1
9-10 (1979). We conclude that ordinarily the only nethod of
initiating a "civil action" is the filing of a conplaint or
petition of revieww th a court.® No such docunent was ever issued
by the Attorney Ceneral in the instant case. |In order to inplenent
his civil enforcenment of the Maryland Antitrust Act, the Attorney
General nust file a conplaint "in equity to prevent or restrain
violations of [CL.] 8 11-204 . . . ." CL. 8 10-209(a). He is
required to do so only when an investigation reveal s evidence that
the Maryland Antitrust Act has been violated. 1In the instant case,
no "civil action" comenced because a conplaint was never filed
and, therefore, expenses are not recoverable under S.G § 10-224.
The trial court did not err by dismssing the |ocal Association's
petition for judicial review because no "contested case" or "civil

action" existed.

> Under limtied circunstances not relevant to the instant
action, "civil actions" may be initiated by other neans. For
exanpl e, certain "special proceedings" (fornmerly codified under
Chapter 1100 of the Maryland Rul es and now di spersed throughout)
are "civil actions" that are |aunched by filing a mere petion
See, e.g., Ml. Rule U6 (1996) (codified as anended at Ml. Rule 12-
205 (1997)).
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Finally, the |ocal Association attenpts to assign error to the
trial judge's dismssal of its Mdtion to Conpel Conpliance with M.
Rul e 7-206°. The trial judge, in his order dismssing the
Petition, simlarly disposed of all pending notions. Appellant, by
its notion, had sought to conpel the Attorney General to nake
available the "record" of its proceedings regarding the
i nvestigation. The Attorney General had refused to produce
evidence gathered during its investigation citing the non-
di sclosure provisions of C. L. 8 11-205(f). The Attorney GCenera
argues on appeal that the Mdtion to Conpel production of the record
becane nobot when the underlying case was dism ssed. The | oca
Association clains that the case could not have been properly
di sm ssed without allowng the court and appellant to have access
to the contents of the record. Simlarly, the |local Association
argues that this Court cannot fully determ ne the extent of the
Attorney Ceneral's investigation wthout access to the record
Essentially, appellant contends that the record may reveal that the
nature of the dispute satisfies the definition of a "contested
case". W agree with the Attorney Ceneral that the notion becane

noot upon dism ssal of the Petition. W explain.

6 M. Rule 7-206 sets forth the requirenents for producing
the agency record when a circuit court acts in its appellate
capacity review ng the agency's action.
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As stated above, the |ocal Association never had the right to
seek reinbursenent. Nothing in the record could have resulted in
a determnation that the l|ocal Association was entitled to an
agency hearing. Therefore, the record could not renmedy the failure
of the instant matter to warrant classification as a "contested
case". W conclude that the contents of the record, and the extent
of its developnent, were irrelevant to the trial court's
determ nation regarding the viability of the Petition. Simlarly,
the record could not alter our determnation that redress under
S.G 8 10-224 was never available to the |ocal Association. The
notion to conpel production of the record, therefore, becane noot
upon the dism ssal of the Petition.

JUDGVENT OF THE ClI RCU T COURT

FOR BALTI MORE CI TY AFFI RVED

COSTS TO BE PAI D BY APPELLANT.
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