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During deliberation of the jury in this crimnal case, the
trial judge dismssed one of the jurors at the insistence of the
defendant and then declared a mstrial when the State refused to
proceed with eleven jurors. Thereafter, the defendant filed a
motion to dismss, contending that the trial should have
continued with eleven jurors notw thstanding the objection of
the State; that as a result there was no mani fest necessity for
the granting of a mstrial; and that doubl e jeopardy principles
protected the defendant fromretrial. The trial judge granted
t he defendant's notion. The State appealed, and we granted
certiorari prior to consideration of the case by the Court of
Speci al Appeals. W now reverse, finding there was a manif est

necessity for the declaration of a mstrial.

The defendant, Edward T. GCorwell, is a Baltinore Gty
police officer. Just prior to 1:00 a.m on 17 April 1993 he was
followng a stolen Chrysler autonobile on Ellicott Driveway near
Gwnns Falls Park. The Chrysler abruptly stopped, and four
young nen ran fromit into the park. The defendant left his
police vehicle and followed on foot. Shortly after the chase
began, the defendant fired one shot fromhis 9 nm pistol. That
bull et struck and killed fourteen-year-old Si mont Thomas, one

of the young nen fleeing fromthe Chrysler.
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After an investigation, Oficer Gorwell was charged with
t he common-| aw of fense of mansl aughter. The State contended
that the defendant had no justifiable reason to fire his weapon
at or in the direction of the decedent. The defendant contended
he had heard a shot fromthe area where he saw two nen runni ng,
and that he acted in the defense of his person when he fired a
shot at the person he believed was shooting at him A police
search of the area failed to produce any weapons, or any bullets
or cartridges possibly connected with the incident! except the
single cartridge ejected from Oficer CGorwell's weapon. The
officer's shot struck the decedent in the back, just bel ow the
ri ght shoul der bl ade. The decedent's hands were wapped in
pl astic bags at the scene, and a subsequent test was negative
for the presence of gunpowder residue.

The case received a substantial anount of nedia attention
in Baltinore Cty, and had racial overtones -- the officer was
white and the young victim was African Anerican. In a notion
for change of venue the defendant alleged that the city's Mayor
and State's Attorney had commented that shootings by police in
the city were "excessive in nunber" and that there was
"overwhel mng citizen polarization for and agai nst the police."

Trial by jury comenced on 27 July 1993, in the Crcuit
Court for Baltinore Gity. Presentation of evidence was

concl uded on Tuesday, August 3, but, because the trial judge had

A large calibre bullet was found near the left-front wheel of the Chrysler
autonobile, but it was "extrenely worn and weat hered | ooking" and apparently
coul d not be connected to this incident.
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other trial commtnents, instructions and cl osing argunents were
deferred until Thursday, August 5. The case was given to the
jury at noon on that day. The jury deliberated for about five
and one-half hours before being excused for the day and
instructed to return the next norning.

On the norning of Friday, August 6, one juror did not
appear at the appointed tine. The remaining jurors were
instructed not to discuss the case, and a search was undertaken
for the m ssing juror.

About noon, information was received from the sheriff's
of fice that deputies had contacted the mssing juror's enpl oyer.
The enployer stated that the juror picked up his paycheck at
7:00 p.m on the preceding evening and infornmed his enployer
that he was required to return to court the followng day. His
enpl oyer described the juror as a good enpl oyee but one who had
a drinking problemon his owm tinme. Additionally, the juror's
wife called the court in response to nessages that had been | eft
on her answering machine, and informed the trial judge that her
husband had cone hone fromthe courthouse on Thursday, announced
that he was going to pick up his paycheck, and left. The
juror's wife said she had not seen or heard from hi msince that
time.

The judge sequestered the jury until 2:00 p.m on Friday,
when she held another conference with the attorneys. At this
poi nt, she announced that the juror had not been found and asked

the attorneys to consider proceeding with eleven jurors. The
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State's Attorney asked the court to send the el even jurors hone
after appropriate adnonitions, but to defer any decision on
whet her to proceed with eleven jurors until the mssing juror
could be found, and the reason for his non-appearance
ascert ai ned. The prosecutor suggested that if the juror's
reason for not being present was entirely personal and not
associ ated wth the case, proceeding with eleven jurors would be
accept abl e. I f, however, it appeared that the juror was not

pr esent for a reason associated with this case, or sone
participant in this case, or sonething along those lines," than
a mstrial would be a nore appropriate renedy. Defense counsel,
after conferring with the defendant, stated he would agree to
proceed with eleven jurors. The eleven jurors were sent hone at
m d- afternoon on Friday, after being told to avoid any nedia or
other reference to the case.

At 3:30 or 4 o' clock that afternoon the mssing juror
t el ephoned the judge. The judge arranged for himto be brought
to the courthouse and, while waiting for his arrival, recounted
to the attorneys what the juror had told her: that three "white
guys" had assaulted him when he was cashing his paycheck.
Shortly thereafter, the prosecutor informed the judge that
"based on just the allegation that the juror has nade, it is
going to be inpossible for us to accept a jury of l|less than

twelve." He added, however, that the State's view m ght change

after the parties had heard fromthe juror. He said:
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If the allegation goes away to the point that
it has totally evaporated, possibly we can
rethink our position, but as long as the
allegation remains even in any way Vviable,
there is just no way for the public to accept
the i npression about what is happeni ng here.

VWhen the juror arrived, he was sworn and interrogated in
t he presence of the court, counsel, and the defendant. The
juror testified that after he left court on Thursday he went
home. Fromthere he went to his place of enploynent and picked
up his paycheck, after which he stopped by his nother's house
and obtai ned an additional check fromher. Then he went to a
i quor store on Eastern Avenue where he cashed his checks. He
said as he was wal king out, counting his noney, three white
t eenagers attacked him knocked himto the ground, and took his
nmoney; that he was initially dazed but then rode around in his
car collecting his thoughts; that he ultimtely went to another
liquor store and with a few dollars he had in his cl othes bought
a hal f-pint of liquor, which he consuned; that he sat in his car
for the rest of the night and part of Friday norning before
returning to his hone.

After the juror conpleted his testinony, the parties again
conferred with the trial judge. The prosecutor suggested that
the juror be questioned by the court as to whether the juror
felt he could continue serving as a juror w thout being affected
by what had happened to him The prosecutor said that if the

juror was convinced he could continue the State woul d agree that

del i berations of the twelve jurors should continue. The trial
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j udge asked the prosecutor why, if the juror was convinced the
attack had nothing to do with the case, the State woul d object
to proceeding with only eleven jurors. The prosecutor replied:
Because, Your Honor, if, in fact, this jury

were to conme back with a not guilty verdict, |

don't see how it would be acceptable to the

public or people of the State that crimna

action by sone people, who the public could

view as interested in this case, would change

t he bal ance of the case.

Def ense counsel objected to the juror being allowed to
continue. He said he did not believe the juror's story, and he
t hought the juror would be biased. He requested that the court
excuse the juror and allow the eleven remaining jurors to
conti nue. The trial judge, although stating that "everybody
here is quite sensitive to the issue of race if that is an issue
to go into this case," strongly disagreed with the position
bei ng taken by the prosecutor. The Assistant State's Attorney
agreed to again confer with his superiors. The juror was
excused until the follow ng Monday norning.

On Monday norning, the juror was again sworn and testified
in open court but out of the presence of the other jurors.
After the juror again stated his version of the events that
caused himto be absent, the court asked the parties to state
their positions concerning continued service of the juror.
Def ense counsel again objected to the juror being allowed to

continue. The prosecutor stated he would submt the decision to

the discretion of the trial judge. The trial judge determ ned
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that the juror had been guilty of serious m sconduct and renoved
himfromfurther service on the jury.

The trial judge, after voicing a strong opinion that
del i berations should be allowed to continue with the remaining
el even jurors, again asked the positions of each party. Defense
counsel stated that "subject to two voir dire questions being
asked of the jurors, we are inclined to go ahead with el even."?
The prosecutor refused to consent to continuation of the trial
with eleven jurors. He said the State was concerned that so
much tinme had el apsed since the conclusion of the evidence, and
he was concerned about the public perception of justice under
the circunstances. He said:

| must tell the court that, anong other
t hings, we are very concerned about the |apse
of time here, and the record should reflect
that the evidence concluded |ast Tuesday at
three-thirty.

The jury began its deliberations
approxi matel y noon time on Thursday, and
after four hours, or four and a half hours of
actual debate, was stopped Friday, and has
spent three days to ponder not the evidence,
but to ponder the process and the m ssing
juror. W are concerned that the integrity of
the process has been so affected that the
perception  of justice and the public
acceptance of a verdict in this case, which
was going to be difficult at best anyway for
t he general public to accept any verdict here,
but given the fact that one of the jurors had
to be renoved, the State is unable to give its
consent to proceeding with eleven jurors.

°The two questions proposed by defense counsel concerned possible nedia
exposure over the weekend, and whether the jurors would be affected by the
failure of one of their number to return.
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Def ense counsel then suggested another option -- that the
def endant be permtted to waive his right to trial by jury and
that the trial judge decide the case. The prosecutor indicated
that this option would be within the discretion of the court,
and the follow ng coll oquy ensued:

THE COURT: Is the State telling nme that
t hey have no opposition to the court being the
trier of fact, but they have an opposition to
el even representative peopl e from the
community being the trier of fact?

THE PROSECUTOR:  Your Honor, the State has
no right to decide whether or not the
defendant is tried by the court or the jury.
We do have the right to either consent or not
consent to a jury of less than twelve. W are
t aki ng no position about Your Honor accepting
a change of election, primarily because we
have no right to take a position, but to
answer the court's question very succinctly,
we have confidence in the court's ability, in
the public's perception of the court's ability
to decide the case, a confidence that we do
not share with a jury of |less than twel ve.

The trial judge declined the offer, stating:

[T]his court believes it should not be the

trier of fact and the trier of law. | believe

t hat because | do agree with the State that

there is, especially in this case, a need for

a perception of justice and for the process to

wor k. . ..
The trial judge, after expressing her dismy and di sappoi nt ment
with the State's decision, declared a mstrial.

Thereafter, the defendant filed a notion to dismss,

contending that retrial was barred by double |jeopardy
pr ot ecti ons. At the hearing of that notion, defense counse

argued that jeopardy had attached at the tinme trial commenced;
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that the defendant was entitled to have that trial conpleted by
that tribunal; and that "there was no nanifest necessity for the
State to not accept eleven jurors."” The defense asserted that
the State did not act in good faith in withholding its consent
to proceed with eleven jurors, and that the notivation of
prosecutor was that "the State thought they lost this case and
wanted to get a new trial." The prosecutor adamantly denied
that allegation and said that the State's decisi on had been nade
after consultation with a nunber of persons, including superiors
in the State's Attorney's Ofice and the victims famly. The
prosecutor said there were three principal reasons for the
State's decision: 1) concern about the tinme that had el apsed
bet ween the close of the evidence on Tuesday and the proposed
resunption of deliberations on the follow ng Monday; 2) concern
about inpact on the remaining jurors of speculation by them
concerni ng the non-appearance of one of their nunber; and 3)
concern "that in a case which caused such controversy within the
comunity a verdict which sprang froman irregul ar process woul d
not be perceived as justice."

The trial judge took the notion under advisenent and
thereafter filed a nmenorandum opinion and order granting the
noti on and di sm ssing the charges. She held that the proper
test to be applied was not whether the State acted in bad faith,
but "whether there was a reasonable alternative to the
declaration of a mstrial." The trial judge found that in this

case there was both "prosecutorial nmanipulation” and a
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reasonable alternative to a mstrial. The determ nation of
prosecutorial manipulation was based on a finding that "the
State's refusal to go forward with | ess than a broad-based jury
of twelve individuals at the conclusion of a | ong and expensive
trial manifested a deliberate intent on its part to afford
itself a nore favorable opportunity to convict." Concerning the
exi stence of a reasonable alternative to a mstrial, the court
held that "a jury of Iless than twelve was a reasonable
alternative, and that the State has not net its burden of
provi ng ot herw se."

.

Al though at one tine in the jurisprudential history of this
country it was widely believed that the constitutional right to
a jury trial guaranteed by the Sixth and Fourteenth Amendnents
included the right to insist upon a jury of twelve persons, the
Suprenme Court has declared that not to be the case. In WIllians

v. Florida, 399 U S. 78, 86, 90, 90 S.Ct. 1893, 26 L.Ed.2d 446

(1970), the Court opined that the fixing of the nunber of jurors
at twelve "appears to have been a historical accident," and that
this feature of the jury had not been immutably codified into
the Constitution.® The Court was careful to point out, however,

that the States were at liberty to require twel ve person juries.

%ln a later case, the Court made it clear that, although
there was no magic in the nunber 12, the constitutional right to
trial by jury guaranteed the right to have at |east six jurors.
Ballew v. CGeorgia, 435 U. S. 223, 244, 98 S.Ct. 1029, 55 L.Ed.2d
234 (1978).
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We do not nean to intimate that |egislatures can
never have good reasons for concluding that the 12-
man jury is preferable to the smaller jury, or that
such conclusions -- reflected in the provisions of
nost States and in our federal system-- are in any
sense unwi se. Legislatures may well have their own
views about the relative value of the larger and
smaller juries, and may conclude that, wholly apart
fromthe jury's primary function, it is desirable
to spread the collective responsibility for the

determ nation of guilt anong the larger group. In
capital cases, for exanple, it appears that no
State provides for less than 12 jurors -- a fact

that suggests inplicit recognition of the val ue of
the larger body as a neans of legitimting
society's decision to inpose the death penalty.
Qur holding does no nore than |eave these
considerations to the Congress and the States,
unrestrained by an interpretation of the Sixth
Amendnent that would forever dictate the precise
nunber that can constitute a jury.

ld. at 103.

Maryl and Rul e 4-311(b) sets forth the law of this State
concerning the size of a jury in a crimnal case. That Rule
provi des:

A jury shall consist of 12 persons unless the
parties stipulate at any time in witing or on the
record that the jury shall consist of any nunber |ess
t han 12.

The Rule is clear, unequivocal, and mandatory in fixing the
number of jurors in a crimnal case. The sole possible

exception to a jury of 12 involves a stipulation by "the

parties,” which quite clearly means the State and the
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defendant, through their authorized representatives.* See

State v. Kenney, 327 Ml. 354, 361-65, 609 A 2d 337 (1992).

W hold that Rule 3-411(b) neans just what it says -- that
a jury in a crimnal case nust consist of 12 persons unl ess
both parties agree to a |esser nunber. The Rul e does not
require that either party explain or justify a decision to
i nsi st upon the nunber of jurors provided by law, and we wl|l
not inmply such a requirenent. The position of the State's
Attorney when asked to stipulate to a jury of less than 12 is
anal ogous to that of a federal prosecutor who is asked to
consent to a defendant's waiver of a jury trial in a federa
prosecution, and the Suprene Court has interpreted the
applicable Federal Rule of Crimnal Procedure to permt the
prosecutor to w thhold consent without the necessity of stating
any reason.
Because of ... confidence in the integrity of the
federal prosecutor, Rule 23(a) does not require that the
Governnent articulate its reasons for demanding a jury
trial at the tinme it refuses to consent to a defendant's

prof fered wai ver.

Singer v. United States, 380 U S. 24, 37, 8 S C. 783, 13

L. Ed. 2d 630 (1965).

‘Federal Rule of Crimnal Procedure 23(b) is simlar to
Maryl and Rule 4-311(b) in that it permts the parties, with the
approval of the court, to stipulate to a jury of |less than 12.
A 1983 anendnent to the federal rule addresses the problemthat
arose in this case. The federal rule now provides that "Even
absent such stipulation, if the court finds it necessary to
excuse a juror for just cause after the jury has retired to
consider its verdict, in the discretion of the court a valid
verdict may be returned by the remaining 11 jurors." Qur
Maryl and Rul e has no counterpart provision.
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The defendant attenpts to distinguish the rationale of
Singer on the ground that Singer involved only the scope of
the right to a jury trial, whereas this case also involves
doubl e jeopardy protections. Additionally, he points out,
Singer left open the possibility that circunstances m ght be
so conpelling in a given case that the prosecutor's insistence
on trial by jury might result in a denial to the defendant of
an inpartial trial. Id. Borrowing from the rationale of

O egon v. Kennedy, 456 U.S. 667, 102 S.Ct.2083, 72 L.Ed.2d 416

(1982), the defendant argues that when a mstrial 1is
necessitated by bad faith conduct on the part of the
prosecutor retrial is prohibited by the Double Jeopardy
Cl ause.

Assum ng, wi thout deciding, that the intent or notive of
the prosecutor in wthholding consent to proceed with a jury
of less than 12 may in sone circunstances justify the tria
judge in concluding that the consent of the State is being
impermssibly withheld, this is not such a case. In Oegon v.

Kennedy, supra, the Court held that where there was inproper

conduct on the part of a prosecutor and that inproper conduct
was i ntended to and did goad the defendant into noving for a
mstrial, retrial was prohibited by the Double Jeopardy
Clause. 1d. at 676. It is a bit of a stretch to suggest that
a refusal to consent to proceeding with a jury of less than
12, even when it is apparent that a mstrial will necessarily

result, is the legal equivalent of actually engaging in
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prosecutorial msconduct with the specific intent to cause a
mstrial. Even if we assune, however, that the w thhol di ng of
consent for the sole purpose of obtaining a prosecutorial
advant age woul d be inproper, and would justify proceeding with
a |lesser nunmber of jurors in the absence of the State's
consent, there is sinply no evidence that this was the case
her e.

The record denonstrates that the State had presented a
case that woul d support a conviction. There is no suggestion
in the record that a necessary witness had failed to appear or
had recanted, or that the State had sonehow failed to produce
evi dence needed to support an el enent of the charged of fense.
Quite to the contrary, the prosecuting attorney denonstrated
his willingness to have the case decided on the record as it
stood. He suggested that the jury of 12 be allowed to decide
the case, provided the tenporarily absent juror did not assert
that his ability to decide the issues fairly had been
conpr om sed. Moreover, he interposed no objection to the
def endant's suggestion that the trial judge decide the case.
The trial judge's finding in this case that there was
"prosecutorial manipul ation" because the State's refusal to
consent to a jury of less than 12 persons "manifested a
del i berate intent on its part to afford itself a nore
favorabl e opportunity to convict" is clearly erroneous. There

is sinply no evidence of record that wll support that
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finding, or upon which inference of that intent on the part of
the State reasonably may be based.

Al t hough the prosecution voiced sone concern about the
length of time that had el apsed between the concl usion of the
evidence and the resunption of deliberations, this did not
appear to be the State's principal reason for declining to
consent to continuation of deliberations wth 11 jurors.
Rat her, the principal reason appeared to involve the public's
perception of justice in a high profile and racially sensitive
case and, to a lesser extent, the possibility of prejudice
from speculation of the 11 jurors concerning the absence of
their fellow juror and the |ong del ay.

As noted above, the case was highly publicized in the
Baltinore City area, and it involved a white police officer on
trial for the fatal shooting of an African Anerican youth
The prosecutor manifested a concern that not only should
justice be done but that justice should appear to have been
done. W understand the State's concern to have been that a
substantial segnent of the community, including many African
Anericans, mght well conclude that justice had been subverted
if a verdict of not guilty were returned after the State
consented to the "irregular process" of allowing 11 jurors to
decide the case, particularly when the excused juror was an
African Anmerican and his stated reason for failing to appear

was that he had been beaten by three "white guys.” One m ght
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wi sh that racial considerations and pro-police or anti-police
considerations would play no part in the public perception of
justice, but that is not necessarily so. The prosecutor's
expressed concern for conducting this trial in a manner that
woul d not only be fair but appear to the public to be fair
cannot be dism ssed out of hand. | ndeed, the trial judge
expressed the sanme concern for the perception of justice when
she declined to accept the defendant's offer to have her
deci de the case.

[T] his court believes it should not be the trier of

fact and the trier of law. | believe that because |

do agree with the State that there is, especially in

this case, a need for a perception of justice and for

the process to work....

The defendant insists that his "valued right to have
his trial conpleted by a particular tribunal," Wide v.
Hunter, 336 U S. 684, 689, 69 S.Ct. 834, 93 L.Ed. 974
(1949), neans that the defendant has the right to insist
that a trial continue when as nmany as six jurors have been
| ost, and that the State is obliged to consent unless it
can offer a cogent or conpelling reason why a jury

consisting of fewer than 12 persons would not be fair. See

Hut chens v. District Court of Pottawatom e County, 423 P.2d

474 (kla. Crim App. 1967) (State nust offer cogent or
conpel I'i ng reason for declining to proceed with 11

jurors); S. Schul hofer, Jeopardy and Mstrials, 125

U Pa.L.Rev. 449, 527 (prosecution should be required to

show a reasonabl e basis for refusing to stipulate to a jury
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of 11). We do not agree. A jury of 11, or of 6, is not
the "sanme tribunal” with which the case began. Nor is it
the jury of 12 that is guaranteed to the State and the
def endant by state | aw.

Mor eover, the Suprenme Court has nade it clear that the
"val ued right" of which the defendant speaks "nust in sone
i nstances be subordinated to the public's interest in fair

trials designed to end in just judgnents.” Wde v. Hunter,

supra, 336 U S. at 689. The loss of a juror due to illness
or other proper cause "justifies a discharge of the jury

and declaring a mstrial." Reensnyder v. State, 46 M.

App. 249, 416 A 2d 767, cert. denied, 288 M. 741 (1980).

The def endant does not suggest that the trial judge erred
in dismssing the 12th juror -- indeed the defendant
specifically requested that action. The manifest necessity
occurred when the 12th juror was discharged and the State
declined to agree to proceed with fewer than the nunber of
jurors guaranteed by the applicable Maryland Rul e.

The interpretation we accord Maryl and Rule 4-311(b)
is simlar to that given by the New Jersey Suprene Court
to an anal ogous rule of that State:

There is clearly no intent that either the State or

the court nust give sone valid reason for

wi t hhol di ng approval . It is a rule of permssive

expedi ency rather than of conpul sory principle.

State v. Roneo, 203 A 2d 23, 29 (N.J. 1964), cert. denied,

379 U.S. 970. See also Bishop v. State, 347 S.E 2d 350, 352
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(Ga. App. 1986) (where jury is deprived of the statutory
m ni mrum nunber by the proper renoval of a juror, there is

mani f est necessity for a mstrial); State v. MFerron, 628

P.2d 440, 443 (O. App. 1981) (State may not be required to
proceed with I ess than 12 jurors).

There is no requirenent that the trial judge agree with
the State's decision to decline to continue with 11 jurors
or, where reasons are given by the State, that the tria
judge agree with those reasons. Assum ng, w thout deciding,
a contrary result my be dictated where circunstances

denonstrate that the State's action was intentionally
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oppressive or otherwise inpermssible, this is not such a

case.

JUDGVENT OF THE G RCU T COURT FOR
BALTIMORE CTY REVERSED, CASE
REMANDED TO THAT COURT FOR TRI AL;
COSTS TO BE PAI D BY APPELLEE.



