John P. Mastandrea, et ux. v. John C. North, No. 119, September Term, 1999

ZONING—TALBOT COUNTY—CHESAPEAKE BAY CRITICAL AREA—VARIANCE—
DISABLED PERSONS—REASONABLE ACCOMMODATION—Where a brick-in-sand path for
wheelchair access was constructed within the Critical Area buffer zone adjacent to acreek, in violation
of the “no new impervious surface” prohibition in such buffer areas as provided in the Talbot County
Zoning Ordinance, it was proper for the Board of Appealsto consider the resident’ s disability and need
for a reasonable accommodation when granting the variance.
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Weissued awrit of certiorari on our own initiativein thisapped ! beforeit was considered by the
Court of Specid Appeds, primarily to congder the question of whether Titlell of the AmericansWith
DisahilitiesAct (42 U.S.C. 88 12131-12134) gppliesto theadminigtration and enforcement of the Talbot
County Zoning Ordinance (the Zoning Ordinanceor Z.0.), and specifically itsprovisonsgoverning
variancesfor property within the Chesgpeske Bay Critica Arealying within Talbot County. Becauise of
afacet of the pertinent legidative history reveded only after we agreed to congder this case, we shdl not
answer thisquestion; indead, weshd| reverse, on adifferent ground, thejudgment of the Circuit Court for
Tdbot County, which had reversed thegrant of thevariancea issuein thismeiter by theBoard of Appeds
of Tabot County (theBoard). Insodoing, wedso concludethat the Board' sgrant of the variancewas
supported by substantial evidence on the record before the Board.

l.

Dr. and Mrs. John P. Mastandrea (A ppellants) purchased in December 1992 an approximeately
12 acre undevel oped, but subdivided, lot with frontage on Glebe Creek in Tabot County. Over the next
4yearsor 0, theMadandress, for themsdvesand their family, condructed on thelot ahome, svimming
poal, tenniscourt, pier, garden, and an extensve st of pathway's connecting theseimprovements. Included
inthe pathway system, indtaled persondly in 1996 by Dr. Mastandreaand histhree ddest sons, werea
brick-in-cement path connecting the houseand pier and abrick-in-sand path roughly pardld toandwithin
20-25 feet of the bulkheaded edge of Glebe Creek. A primary reason given for ingtaling theextensive,
connecting path sysemwasthat theMastandreas daughter, Leah, suffered from muscular dystrophy (a

progressively degenerative neurologicd and muscular diseese) and was confined to amatorized whed chair

!Mastandrea v. North, 357 Md. 190, 742 A.2d 520 (1999).



for mobility purposes. Inorder that she might accessal of the property’ samenities, and partake of them
to someextent with her gblings, the pathwayswere designed to facilitate her movement by whed chair.
Much of the desgnand condtruction of theimprovementson thelot also consdered whedchair accessas
an integral goal.

The Magtandreasingaled the pathwayswithout the benefit of arequired building permit from
Tabot County (or any form of prior governmenta blessng or review) and heedlessof thefact thet aportion
of the pathways were placed within the 100 foot buffer of the Chesapeske Bay Critical Areg? adjacent to
Glebe Creek. Thebrick-in-cement portion of that path withinthe Critical Areabuffer comprised 711
squarefeet of surfacearea. The brick-in-sand portion covered 4486 square feet of the surface of the
Criticd Areabuffer. Together, the surface areas of these two components of the overal path system
represented 4% of thetota Critical Areabuffer identified onthelot. Discovery by theauthoritiesof the
unauthorized ingdlation led, among other things, to the M astandreasfiling on 20 January 1998 avariance
gpplication with the Board in an ffort to vaidate the pathway's congtructed within the Critical Areabuffer.?

Zoning Ordinance § 19.12(b)(5)(iii)(b) definesthe Criticd Areabuffer asbeing “at least 100 feet

wide, messured |landward from the Mean Highwater Line of tidal watersand tida wetlands, and from

*The State statutory background creating the Chesapeake Bay Critical Arearegulatory scheme,
which pre-existed the ingtdlation of the pathwaysin the present case, and how it is carried out through the
land useregulatory schemes of local political subdivisions, ispresented generally in Whitev. North, 356
Md. 31, 36-38, 736 A.2d 1072, 1075-76 (1999).

3A specia exception was aso sought. The disposition of that application, however, isnot at issue
in the present matter.



tributary sreams”* The need for avariance for those portions of the pathwayslocated within 100 feet of
theshoreof GlebeCreek isnecessitated by Z.0. §19.12(b)(5)(iii)(c), which prohibits* [n]ew devel opment
activities, including structures, roads, parking areas and other impervious surfaces’ in the buffer.®

Atthetimethe Magtandreasfiled their variance gpplication, Z.0O. § 19.14(b)(3)(iv) required the
fallowing favoradlefindingsto be madeby the Board beforeit could grant avariancefrom the Critical Area
regulations:

(iv) Inorder tovary or modify the Talbot County Criticd Areaprovigons
of this Ordinance, the Board of Appeals must determine that the
application meets al of the criteria set forth below.
[a] Specia conditionsor circumstances exist that are
peculiar to the land or structure such that a literal
enforcement of the provisonsof this Ordinance would
result in unwarranted hardship to the property owner;

[b] A literd interpretation of this Ordinance will deprive
the property owner of rightscommonly enjoyed by other
property ownersin the same zone,

[c] Thegranting of avariancewill not confer upon the
property owner any specia privilege that would be
denied by this Ordinance to other owners of lands or
structures within the same zone;

[d] Thevariance request is not based on conditions or
circumstanceswhich are the result of actions by the
property owner nor does the request arise from any

“The Mastandreas do not challenge that the pathwaysin this case areinstalled within the Critical
Areabuffer on their lot.

*The Chesapeake Bay Criticd Area Commission, the body that superintends compliance with the
State regulatory schemefor the Critica Ares, interpretsthe “imperviousarea’ prohibition asincluding the
types of pathway construction involved in the present case. The Mastandreas do not challenge that
interpretation.



conditionrdatingtolandor building use, @ther permitted
or nonconforming, on any neighboring property;

[€] Thegranting of avariancewithinthe Critica Areawill
not adversaly affect water qudity or adversaly impact
fish, wildlife, or plant habitat and the granting of the
variance will bein harmony with the genera spirit and
intent of theCritical ArealLaw, the Tabot County Critical
AreaPan and theregulationsadopted in thisOrdinance;

[f] Thevarianceshdl not exceed theminimum adjustment
necessary to relieve the unwarranted hardship; and

[g] Thegranting of the variancewill not adversdy affect
water quality or adversdly impact fish, wildlifeor plant
habitat, and the granting of the variance will bein
harmony with the generd spirit and intent of the Criticd
Arealaw, the Tabot County Critica AreaProgram and
the Critical Area provisions of this Ordinance.”

®For the sake of comparison, Z.0. § 19.14(b)(3)(iii) required the following findings to be made
before a variance could be granted with regard to property not implicating a Critical Arearegulation:

[a] Certain unique physical characteristics exist, such as unusua size or shape of the

property or extraordinary topographical conditions, suchthat aliteral enforcement of the

provisionsof thisOrdinancewould resultin practical difficulty or unreasonable hardship

in enabling the applicant to develop the property;

[b] Thegranting of the varianceis not based upon circumstances which are self-created
or self-imposed;

[c] Gresater profitability or lack of knowledge of the redtrictions shal not be considered as
sufficient cause for a variance;

[d] Thegranting of the variance will not be contrary to the public interest and will not be
a determent to adjacent or neighboring properties; and

[€] Thevariance shdl not exceed the minimum adjustment necessary to relievethe practical
difficulty or unreasonable hardship.



AttheBoard' s11 May 1998 hearing ontheMastandreas  gpplication, the gpplicants, in support
of thar principa theme that the variance should be granted as areasonable accommodation of Leah's
disaility so that she could accessthe pier and enjoy the shordine of Glebe Creek, mustered both testimony
and exhibits They explained that the pathwayswerelocated to dlow awhed chair to get dose enough that
Lesh could enjoy thewaterfront, but not so doseasto be dangerous. According to the Madtandress, the
natura dopeand the soil composition of thelot near the shordline (except for the direct pier access) did
not permit whed chair accessdirectly to thewaterfront. Placing the pathways outsde the 100 foat buffer,
however, would deny awhed chair occupant accessto and enjoyment of the waterfront, they contended.
The pathwayspermitted L esh to enjoy thenatura and recreationd aspectsof her family’ swaterfront lot
and were the only means by which Lesh could accompany her brothers and ssters on walks and other
adtivitiesonthelot. Mrs Magtandreatedtified that her daughter’ s ahility to have accessto the waterfront
is one of the few pleasures that she still is able to enjoy due to the physical effects of her disorder.

The (brick-in-concrete) pier accesspathway wasdesigned to prevent awhed chair fromgaining
momentum on the naturd downdopefrom thehouseto theweter. A pathway condructed inadraght line
fromthehouseto the pier, without the d ope break provided by the Mastandreas' construction, would
create a dangerous situation for a person confined to a wheelchair.

Dr. Magtandreatestified that in congtructing the brick-in-sand pathway pardld to Glebe Crek his
sonsremoved about Six inches of turf, surface soil, and clay, and replaced it with threeto fiveinches of

sand. An environmenta consultant, Ronald Gatton,” testified that hewas familiar with the Mastandress

"The surname of thiswitnesswas spelled “ Gattol” in the transcript of the Board' shearing. We shall
adopt the spelling “ Gatton,” as used in the parties’ briefs.
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property and theintent of the Critical Arealawsto reduce the amount of runoff into the Chesgpeske Bay
anditstributaries® Mr. Gatton testified that the soil of thelot was one of the heaviest day soilsthat hehed
ever tested. He conducted an infiltration test on the brick-in-sand path and determined that water
permesated the brick-in-sand pathway fagter than the surrounding undisturbed soil, making the path three
timesas permeable asthe surrounding lavn. Mr. Gaiton Sated that because the natural soil conditionsin
the areatended to be very Hiff, witha“plagtic’ qudity, it washis opinion that the pathway parald to the
cresk actudly intercgpts much of the runoff from thelawn between the house and the path before entering
Glebe Creek.

Dr. Magtandreaexplaned that during theinitid congtruction of the home heremoved anumber of
trees, mainly from the shordline, to dlow bulkheading. Prior to bulkheading, the shordlinewaseroding
under the bordering trees. The Mastandreas replaced the removed trees and vegetation with gpproximetdy
100 eight-to-twelvefoot trees and gpproximately 1000 three-foot seedlings planted throughout thelot.

Overall, they installed approximately 2000 new plantings on the property.

8 Section 9-1808 of the Annotated Code of Maryland provides, in pertinent part:

(b) Goalsof Program.—A [Critica Area] program shal consist of those e ementswhich
are necessary or appropriate:

(1) To minimize adverse impacts on water quality that result from pollutants that are
discharged from structures or conveyances or that have run of from surrounding lands,
(2) To conserve fish, wildlife, and plant habitat; and

(3) To establish land use policiesfor development in the Chesapeake Bay Critica Area
which accommodate growth and al so addressthefact that, evenif pollutioniscontrolled,

the number, movement, and activities of persons in that area can create adverse
environmental impacts.



The Critical AreaCommission (the Commission)® presented one witnessin opposition to the
vaiancerequest. Mr. Gregory L. Schaner, aNaturd Resources Planner for the Commission, opined that
the requirementsfor granting avariance were not met by theMastandreas. Mr. Schaner re-stated the
position of the Commission, previoudy set forthina9 April 1998 |etter to the Tabot County Planning
Commission, that the Commission recommended denid of the variancerequest and thet the Magtandreas
berequiredtoremoved| portionsof the pertinent pathway's, except for animmediate perpendicular access
fromthehousetothepier. Asto the house-to-pier connection, Mr. Schaner recommended thet the Board
requirethat the Mastandreasremove dl portions of the pathway, induding the arcular, whedcharr “ bresk”
areas designed to reduce awhed chair’ smomentum on the way toward the pier, and suggested that the
Board allow only asingle, straight-line path from the houseto the pier. He acknowledged that the
Commission had not conducted any environmenta impact Sudiesor teststo ascertain theactud impact,
if any, of the rdlevant pathwaysin the Critical Areabuffer onthelot or thewater quaity of Glebe Creek.
Mr. Schaner d so acknowledged thet therewere, a thet time, no provisonsintheCritical Arearegulaions
(State or county) or the Z.O. variance provisions expressly taking into account handicapped access
considerations.

TheBoard, in it decisonsrendered on 27 July 1998, voted to grant legitimizing variancesfor
the existing pathway from the houseto the pier (by a4-1 vote) and for the exising pathway pardld to

Glebe Cresk (by a3-2 vote). Essentidly, the Board mgority in each ingtance concluded that the paths

°Appdlleeinthiscase, John C. North, I, isthe Chair of the Commission. Assuch, he hasstanding,
on behdf of the Commission, toinitiatejudicia review proceedingsregarding loca land use actions, such
as the present one, where questions involving the enforcement of the Critical Arearegulations are
implicated. SeeMd. Code (1974, 1990 Repl. Vol., 1999 Suppl.), Natural Resources Art., 8 8-1812(a).
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provided reasonable access to the waterfront for handicapped persons and were reasonable
accommodationsfor Leah' sdisability. TheBoard mgority wasimpressad dsowith themitigation effects
of the Mastandreas' plantings and the permeability enhancement of the brick-in-sand pathway.
Accordingly, the Board made written findings on 21 October 1998 favorable to the Mastandreas
application, as required by Z.0. 8§ 19.14(b)(3)(iv).

TheCommission (Appellee) timey sought judicid review of theBoard' sdecisoninthe Circuit
Court for Tabot County. The Magtandress, in their memorandum of law supporting affirmance of the
Board' sdecigon, offered their now flagship legdl argument that Titlell of thefederd AmericansWith
DisabilitiesAct (ADA) not only gpplied to the Board' s consderation of their variance gpplication, but
compdleditsapprova ontheevidence beforethe Board. 1n essence, the Mastandreas argued that public
entities, such asthe Board, arerequired by the ADA to make reasonable modificationsto thar policies,
practices, and procedures (such asthe Z.0O. provigons prohibiting new impervious surfaceswithin the
Critical Areabuffer), when necessary to avoid discrimination onthebassof adisability, unlessitisshown
that themodifi cati ons sought would dter fundamentally the nature of the sarvice, program, or activity. ™
Therefore, asAppdlants argument went, the Board' sgrant of the variance on therecord beforeit,
espeddly inlight of theabsencein therecord of any contrary evidencethat thevariancewould efirmetively

harm the water qudity of Glebe Creek or the Critica Areabuffer on thelot, resulted in the reasonable

19 For this contention, the Mastandreasrely on 28 C.F.R. § 35.130(b)(7)(1999); seeinfra note
22 and accompanying text.



accommodation of Legh' sdisability, asdirected by the ADA and extant caselaw interpreting itsgpplication
to land use regulations.™

Appdleg sresponseto Appdlants ADA argument inthe Circuit Court, ddlivered & oral argument
on4 June 1999, wasthat the ADA did not apply to the present case. The Commission asserted that the
most that could be gleaned from the caselaw interpreting Title | wasthat “zoning authoritiesmust make
their decisonsinaneutral manner, that iswithout regard to the disabilities of the gpplicant.” The

environmentaly-justified, dl-embracing prohibition againg the devel opment of new impervious surfaces

MWe note that the M astandreas made scant mention of the ADA beforethe Board. In fact, they
directed our attention to only the following reference made by their counsd in closing argument beforethe
Board on 11 May 1998:

It istruethat the Americans with Disabilities Act which requires that the public and
public permitting agencies and that everybody involved with public matters make
reasonable accommodationsto the disabled and we all know about that. But it svery easy
for thelawyerstechnically to say, oh, the Americanswith Disabilities Act only appliesto
commercia ventures, to places of public accommodation. Thisisaprivate residence so
don’t dare accommodate the peopl e that live there even if it has zero impact on the Bay
whichisthetestimony beforeyou tonight. No one stalked about the Federa Fair Housing
Amendment and the Federd Fair Housing Law. Itisaninterestinglaw. Itisalaw thatis
designed inthe housing fidld to do the same thing that the Americanswith Disabilities Act
doesin places of public accommodation and to employers. And it saysthet it isunlawful
to discriminate or to otherwise make unavailable or deny adwelling to somebody because
of handicap. For the purposes of this subsection, discrimination includes arefusd to permit
at the expense of the handicapped person reasonable modifications of existing premises
to be occupied by such person. A refusal to make reasonable accommodationinrules,
policies, practices, service when such accommodations may be necessary to afford such
person equal opportunity to use and enjoy the dwelling. And 1 submit to you that thisis
alaw that if wetest thisat the next leve or theleve after that, there may well beajudge
who saysto you all that the County having apolicy that it is prohibited from making a
reasonable accommodation at aprivate resdencelikethis, may beinviolation of federal
law.

The Board, initswritten decision, did not refer to or rely expresdy onthe ADA, or the Fair Housing Law,
to justify or explain its approval of the variance.
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within the Criticad Areabuffer wasnot alaw that discriminated, argued the Commisson’ s attorney.
Moreover, asthe argument continued, the ADA did not trump or compdl thegrant of variancesin the
present case merely because each resident of the house on thelot could not enjoy unfettered accessto
evay pataof thelat, i.e, “thereisno. . . fundamentd right tolaterd shordine accesson thepart of anyone
with private property.'*”
By order dated 22 June 1999, the Circuit Court explaned itsjudgment, in pertinent part, asfallows
Titlell of the Americans With DisabilitiesAct (42 U.S.C. §
12132) hasno gpplication to thiscase, asthe ADA only gopliesto places
with public access, and the ADA does not apply to zoning ordinance
enforcement;
The Respondents have failed to satisfy the variance factors
required by the Tabot County Zoning Ordinance Section 19.14(b)(3) for
the brick-in-sand parallel pathway; and
The pathway from the hometo the dock is permitted under the

Tdbot County Zoning Ordinance asawater dependent sructure, and as
such, no variance is required for this pathway.!**

TheCourt ordered theremova of the brick-in-sand pathway inthe Criticd Areabuffer pardle to Glebe
Creek.

TheMagtandreas gppeded to the Court of Specid Appeds. Whilethat gpped was pending and
shortly beforeweissued our writ of certiorari, the County Council for Tabot County enacted Bill No. 741

on 23 November 1999.* Bill 741, which becameeffective on 24 January 2000, repedled and re-enacted,

2The Commission was referring to the ADA, not riparian rights law, in making this assertion.

A ppellee does not question the Circuit Court’ sruling asto the house-to-pier pathway. Therefore,
that aspect of the Circuit Court's judgment is not before us.

¥We issued our writ of certiorari on 20 December 1999.
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with amendments, ahitherto ineffective provison of the Z.0. (8 19.4(b)(7)), adopted arigindly on 9 March
1999 asBill 701, which purported to requirereasonableaccommodationsfor the needs of dissbled aitizens
inthe condderation of, among other zoning actions, variances™ Bill No. 741 provided, in pertinent part,
asfollows:

A BILL TO REPEAL AND RE-ENACT SECTION
19.14(B)(7), TITLE 19, ZONING, OF THE TALBOT
COUNTY CODE, WITH AMENDMENTSTO ALLOW THE
BOARD OF APPEALS TO MAKE REASONABLE
ACCOMMODATION FOR DISABLED CITIZENS, TO
ESTABLISH CRITERIA FOR DOING SO, AND FOR
LIMITING THE ENVIRONMENTAL IMPACT OF ANY
SUCH ACCOMMODATION IN THE CRITICAL AREA.

SECTION ONE: BEIT ENACTED by the County Council of Tabot
County that Section 19.14(b)(7), Title19, Zoning, of the Tabot County
Code entitled “ Reasonable Accommodation” shal be and is hereby
repealed in its entirety and re-enacted as set forth herein.

@) Ressonable Accommodation for the Needs of Disabled Citizens

(1) Purpose. Notwithstanding any other provision of this
Ordinance, the Board of Appealsmay makereasonable
accommodationsfor the benefit of dissbled atizensinthe
consideration of any final order or decision of the

The substantive language of Z.0. § 19.14(b)(7), as adopted by Bill No. 701, was:

(i) Notwithstanding any other provisions of this Ordinance, and without
regard to the standardsfor appedls, variances or specia exceptions set
forth e sewherein thisZoning Ordinance, the Board of Appedsand other
permitting authorities and officias shal make reasonable accommodations
for the benefit of disabled citizensin the consideration of any building
permit, administrative appeal, special exception, or variance.

Bill No. 701 did not become effective, however, because the Commission on or about 2 June 1999,
pursuant to its authority under § 8-1809 of the Natural Resources Article of the Md. Code, refused to
approve Bill No. 701 as an amendment to, or refinement of, Talbot County's Critical Area protection
program as embodied in the zoning ordinance. Id. at § 8-1809(a)(1).
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Panning Officer or any adminigirative gpped, specid
exception or variance. Reasonable accommodation for
the needs of disabled citizens may be permitted in
accordancewith theevidentiary requirementsset forthin
paragraph (ii) of this Section. Reasonable
accommodations may only be approved following a
review and recommendationby the Flanning Commisson,
andfind gpprova and authorization after apublic hearing
before the Board of Appeals.

(i)  An applicant/appellant shall have the burden of
demonstrating by a preponderance of the evidence that:

[a]  Theexigenceof adisahility withinthemeening of
the Americans with Disabilities Act;

[b] Literal enforcement of the statute, ordinance,
regulaion, or other requirement would (1) result
indiscrimination by virtueof suchdisaility or (2)
deprivethe gpplicant/appd lant of the reasonable
use and enjoyment of the property;

[c] A reasonableaccommodationwould reduce or
diminaethediscriminatory effect of the Satute,
ordinance, regulation, or other requirement or
restore the gpplicant/appdlant’ sreasonable use
or enjoyment of the property;

[d] The accommodation requested will not
subgantialy impair the purpose, intent, or effect
of the statute, ordinance, regulation, or other
requirement as applied to the property;

If the property islocated in the Critical Area, the
accommodation would:

[€] Be environmentally neutral with no greater
negative impact on the environment than the
literal enforcement of the statute, ordinance,
regulation or other requirement; or

12



[f] Allow only theminimum environmenta changes
necessary to addressthe needsresulting fromthe
particular disability of the applicant/appellant.

(i)  TheBoard of Appedsshal determinethe natureand
scopeof any accommodation under thissection and may
award different or other relief than requested efter giving
due regard to:

[a]  Thepurpose, intent, or effect of any applicable
statute, regulation, or ordinance;

[b] The size, location, nature, and type of
accommodation proposed and whether
aternatives exist which accommodate the need
with less adverse effect.

(iv)  Upontermination of thenead for any accommodation, the
Board of Appeals may require, as a condition of
goprovd, that the property berestored to comply with dl
applicablestatutes, ordinances, regulations, or other
requirements.

(v)  Hearing Notice. Public noticeof all applicationsand
hearings shall be given in accordance with Section
19.14(h).

(vi) SteVidt. A mgority of the membersof theBoard of
Appeals shall be required to visit the site before
conducting thepublic hearing. However, thedecison
shall be based upon the evidence of record.

(vii)  Recommendetion of the Planning Commisson. Before
making a decision on any application or appeal, the
Board of Appedlsshdl obtain the recommendation of the
Planning Commission. The Planning Commission's
recommendation shall addressthecriteriain paragrgph (ii)
inthisSection. Therecommendation shal beconsdered
by the Board of Appeals, shall become part of the
record, but shdl not bebinding onthe Board of Appedls.
TheBoard may request from the Planning Commission
such technicd sarvice, data, or factud information asmay
further asas the Board of Appedsinreaching adedison.
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(viii) New gpplication after denid. Followingthedenid of a
request for areasonableaccommodation, no gpplication
for the same use on the same premises shall befiled
within one (1) year from the date of denia, except on
grounds of newly discovered evidence.
The Commission, inaletter to Tabot County, dated 7 January 2000, notified the County of itsapprova
of Bill No. 741 as a“program refinement.”

Our writ of cartiorari wasissued onthe* srength” of Appdlants brief filedinthe Court of Specid
Appeason 3 December 1999. At thetimeof issuanceof our writ on 20 December 1999, Appdlleg shrief
wasneither filed nor duein theintermediate appellate court. In Appdlants brief intheintermediate
appellate court, no mention was made of the enactment on 23 November 1999 of Bill No. 741. Ina
footnotein that brief, passng mention was made of the enactment of Bill No. 701 and acopy of it was
included in the companion record extract; however, it was noted thet Bill No. 701 had been disspproved
by the Commisson. Accordingly, whenthewrit of certiorari wasissued, wewereunenlightened astothe
enactment of Bill No. 741. Appdlle= sresponavebrief filed later inthis Court, and Appdlants subssquent
reply brief, placed the legal effect of that enactment in play in this case.

.
A.

Asprevioudy noted, the M astandreas contend that the Circuit Court erred in concluding thet Title

[l of the ADA islimited to placesof puldlic accommodetion and doesnot gpply tolocd land useregulatory

actions.® They arguethat the ADA, and nat Bill No. 741, governed the Board of Appeds sconsideration

*The Commission, initshbrief to this Court, essentialy conceded that the Circuit Court, inits 22
June 1999 order, erred in these regards. The Commission stated that it

agreesthat thetrend of federal caselaw isthat Titlell of the ADA prohibitsdiscrimination

againgt disabled persons by aloca government in the government’ sactivities, including

14



of the variance request and what reasonable accommodations mugt be madein light of Leah' sdisahility.
Thefoundation of Appdlants argument isgrounded on two assertions: (1) the ADA pre-emptslocal
legidation on the same subject matter, and (2) the provisons of Bill No. 741, which grant the Board
discretion to grant avariancein order to achieve areasonable accommodation for adisabled person,
conflict with provisons of the ADA, which mandate that the local governmenta body make such
accommodationsunder thecircumstances presented inthiscase. Asacorollary totheir second basis,

Appdlantssuggest thet the sandards established in Bill No. 741 areimpermissbly more srict than those

zoning. Respondent submitsthat, whilethelower court’ sreasoning on theseissues may

have been flawed, the court’ s statements about the ADA were not dispositive of the

central issuebeforethecircuit court—that is, the propriety of the Talbot County Board of

Appeals sgranting of avariance to the Critical AreaProgram. Even if the circuit court

incorrectly interpreted the scope of the federd law, thelower court made theright decison

on the record in this case.
Apdlee sBrief at 17-18. Appellee sapparent concession may bewell-founded. See Bay Area Addiction
Research & Treatment, Inc. v. City of Antioch, 179 F.3d 725, 730 (9" Cir. 1999) (adopting the
reasoning of the Second Circuit and holding that the ADA appliesto local zoning decisions); Innovative
Health Systens, Inc. v. City of White Plains, 117 F.3d 37, 44-46 (2d Cir. 1997) (concluding that zoning
isan“activity” of apublic entity to whichthe ADA applies), aff'g, 931 F. Supp. 222 (S.D.N.Y. 1996);
Smith-Berch, Inc. v. Baltimore County, 68 F.Supp.2d 602, 621 (D. Md 1999) (applying the ADA to
azoning ordinance and finding that the county could not require aspecia hearing for the construction of
amethadone clinic); Dadian v. Village of Wilmette, No. 98-C-3731, 1999 WL 299887, at * 5 (N.D.
[l. May 4, 1999) (same); Discovery House, Inc. v. Consolidated City of Indianapolis, 43 F. Supp.2d
997, 1003 (N.D. Ind. 1999) (refusing to dismiss the case on the argument that the Discovery House was
not denied the benefit of an“activity” asdefined by Titlell of the ADA, for zoningisan “activity” under
the ADA); San Diego Unified Port District v. Gallagher, 73 Cal.Rptr.2d 30, 31 (1998) (noting that an
anchorage site evaluation, a type of zoning decision, is subject to the ADA); Trovato v. City of
Manchester, New Hampshire, 992 F. Supp. 493, 497 (D.N.H. 1997) (concluding that Title 11 of the
ADA applied to zoning decisions); ; see also Oak Ridge Care Center, Inc. v. Racine County, 896 F.
Supp. 867, 873 (E.D. Wisc. 1995) (determining that “[€]ven if zoning decisions are not an activity, a
service, or aprogram, the [ADA’ 5] catch-all phrase protects [individuals] from being subjected to
discrimination by any such [governmental] entity”); Pack v. Clayton County, No. 1:93-cv-8365-RHH,
1993 WL 837007, at * 8 (N.D. Ga. 1993) (noting the ADA prohibits local governments from
discriminating on the basis of disability in azoning permit procedure), aff' d, 47 F.3d 430 (11" Cir. 1995).
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inTitlell of the ADA and theinterpretative regulations of the Department of Justice.” Findly, the
Madtandreas contend that Bill No. 741 isnot gpplicable to theindant case, inthe guise of acurative law,
because, giventheeffect of the ADA onthepre-exiding Z.O. requirements, no defect or omissonexised
In the ordinance at thetime of the Board' sdecision that required curative legidation. Absent from
Appdlants argumentsdirected at Bill No. 741 isany reliance on consideration of itsretrospective
application, e.g., Arundel Corp. v. County Comm'rsof Carroll County, 323 Md. 504, 594 A.2d 95
(1991).

Even though therewas scant referenceto the ADA intherecord before the Board and no express
rdianceonthe ADA inthe Board' swritten findings of fact and condusonsof law granting the variance,
itisclear that the Board conddered and relied on Leah' sdisahility inits gpplication of the Critica Area
variance standardsin Z.0. § 19.14(b)(3)(iv). The Board’s pertinent conclusions of law stated:

2. There are special conditions or circumstances which exist that are
peculiar to the subject property such alitera enforcement of the provisions of the
ordinance would result in unwarranted hardship to the property owner. Theproperty is
alargeparcd with asubsgtantial amount of waterfront. A walkway only tothepier onthis
property doesnot provide reasonabl e accessto the entirewaterfront areaof the property
if awakway istheonly meansby which aresdent can gain accessto thewaterfront. Part
of the reasonable use of such aproperty isaccessto the entirewaterfront, not just the pier.
Thelatera wakwayswithinthe buffer providing such accessto ahandi capped resident of
the property amount to only about four percent of the entire surface areaof the buffer, an
amount which can easlly beoffset by mitigating plantingson the property and the Applicant
appearsto havedready mitigated much of the potentid increasein runoff fromthelatera
walkway by existing and planned landscaping. (Theproperty wasprevioudy cultivated
annually as farm property.)

7 Appellants conversaly assert that theineffective Bill No. 701 would not have been pre-empted
by, or in conflict with, the ADA because the provisions of Bill No. 701 were expressed as mandatory
(“shall make reasonable accommodationsfor the benefit of disabled citizensinthe consideration of any .
.. variance”).
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3. A literal interpretation of the ordinance will deprive the property owner
of rightscommonly enjoyed by other property ownersinthesamezone. Accesstothe
waterfront of the property for the A pplicant’ sdaughter islimited by her disability. Most
peoplefortunateenoughto liveonwaterfront property have accesstotheentirewaterfront
without having specia walkways disturbing the buffer zone vegetation. The specia
arcumstancesof thisresdent will deprive her of that accesscommonly enjoyed by others

4. The granting of the variance will not confer upon the property owner
any specid privilegethat would be denied by the ordinance to other ownersof landsor
structures within the same zone. The wakways constructed by the Applicantsarea
reasonable accommodetion for the specia circumaances of the Applicantsand should be
granted to all owners of land in similar circumstances.

5. The variance request is not based on conditions or circumstances
which aretheresult of actions by the property owner. By ther actions, the Applicants
purchasad the property and placed the walkwayswherethey are. However, they smply
desireequa accessto asmuch of the enjoyment of the property for their handicapped
daughter asreasonably possble. Thewakwaysaretheleast objectionable meansto that
end to accommodate her specia circumstancewhich, of course, isnot aresult of their
choice. Therequest does not arise from any condition relaing to land or building use,
either permitted or nonconforming, on any neighboring property.

6. The proposed variance will not adversely affect water quality or

adversdly impect fish, wildlife, or plant hebitat and the granting of the variance will bein

harmony with the genera spirit and intent of the Critical AreaLaw, the Tabot County

Critical AreaPlan and the regulations adopted in the Ordinance. While the walkways

exceed that whichisnormaly required to provide direct accessto apier onthe property

the excessis minimal and can easily be mitigated.

Inthis gpped, neither Sde arguesthat the Board should not have congdered Leah' sdisahility.
Rather, Appdlantswould have us affirm the Board because, on thisrecord, the ADA compelsthat resuilt.
Appelleg, dternatively, would have usdeclareasmoot theissue of the ADA’ sgpplication and effect on
the case because Bill No. 741 “ answersthe question of whether the. . . Board . . . may makereasonable
accommodation to the zoning lawsto accommodate acitizen with adisability under the[ADA].” Under

theargumentsoffered by ether Sdein thiscase, the Board slegd ability todowhat it did isnat in question.
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Only thewellspring of that authority isquarrded over. TheMadandress, astheprevalling partiesinthe
adminigrative proceeding, will garner no additiond or different relief if they are correct in thelr gppdlate
arguments. The Commisson concedesthat the Board hasthe abdtract legd authority to grant avariance
as areasonable accommodation to a disabled person.® Consequently, thereis no actual case or
controversy astotheflagshipissueinthiscasefor usto decide. Becausewedo notexis merdly to resolve
academic disputes between appellants, see County Comm'rsv. Secretary of Health and Mental
Hygiene, 302 Md. 566, 568, 489 A.2d 1127 (1985) (noting “appellate courts do not render advisory
opinions on academic or abstract propositions’); Attorney General v. Anne Arundel County Sch. Bus
Contractors Ass n., 286 Md. 324, 328, 407 A.2d 749, 752 (1979) (same), no matter how interesting,
the question of the source of legd authority for the Board' s consderation of reasonable accommodations

to adisabled person in avariance proceeding need not be resolved in this case.

18 The Commission maintains, however, that the grant of the variance in this case was not merited
on therecord. We shall address this argument infra.
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Bill No. 741, within itsscope, aimsa the same purposesas Title || of the ADA.® Specificaly,
Bill No. 741 authorizesthe Board of Apped sto make reasonable accommodationsfor the benefit of
disabled citizensin the consideration of any final order or decision of the Planning Officer or any
adminidrative apped, specid exception, or variance; establishes criteriafor so doing; and limitsthe
environmenta impact of any such acocommodationintheCritical Area. Giventhat Bill No. 741isconggent
withtheBoard' sgrant of the Mastandreas variance, wefind it unnecessary to answer inthiscasethe
question of whether Titlell of the Americans With Disshilities Act (42 U.S.C. 88 12131-12134) gpplies
totheadminigtration and enforcement of the Talbot County Zoning Ordinanceand, if gpplicable, would
have compdled theBoard' sgrant of therequested variance. Acoepting for the purposesof argument only

that theMastandreas disabled daughter hasalegd right asasserted under Section 12131(c) of the ADA®

1942 U.S.C.A. 812101(b) provides that the purpose of Title |1 of the ADA is:
(1) to provide a clear and comprehensive national mandate for the
elimination of discrimination against individuals with disabilities;
(2) to provideclear, strong, consi stent, enforceable standards addressing
discrimination against individuals with disabilities;
(3) toensurethat the Federa Government playsacentrd rolein enforcing
the standards established in this chapter on behalf of individuals with
disabilities; and
(4) toinvokethe sweep of congressiona authority, including the power to
enforcethefourteenth amendment and to regulate commerce, in order to
address the magjor areas of discrimination faced day-to-day by people
with disabilities.
TheHouseReport accompanying the cons derati on and passage of the AmericansWith Disabilities
Act explained that “Title 11 of the ADA specifiesthat no qualified individua with adisability may be
discriminated against by adepartment, agency, specia purposedistrict, or other instrumentality of aState
or aloca government.” H.R. Rep. No. 485(11), a 6 (1990). Compareto thetext of Bill No. 741, supra
at pp.12-16.

20 A qualified individual with a disability is defined by 42 U.S.C.A. § 12131(2) as:
an individual with a disability who, with or without reasonable
modificationstorules, policies, or practices, theremoval of architectural,
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and Z.0. 819.14(b)(7)(ii)(b), recourseto thelocal ordinanceisasfar asthis Court need look to vindicate
that right in the context of this record.*
B.

Regardiess of whether Titlell of the ADA and/or Bill No. 741 appliesto the present case,
Appellee argues that the Mastandreas do not have a legal right under the ADA or Z.0. §
19.14(b)(7)(ii)(b) because they do not meet prongs two and three of the three-prong test provided in
Smith-Berch, Inc. v. Baltimore County, 68 F. Supp.2d 602 (D. Md. 1999), which requires aplaintiff
atemptingto establish disability discriminationinviolaion of Titlell of the ADA to prove® (1) thet hehas
adisbility; (2) thet heisotherwise qudified for theemployment or benefit in question; and (3) thet hewes
exduded from the employment or benefit dueto discrimination soldly onthebassof thedisability.” Id. at

620. Accordingto Appdlee, the Magtandreasask usto hold that “aloca zoning authority must disregard

communication, or trangportation barriers, or theprovison of auxiliary ads

and services, meetsthe essentia digibility requirementsfor the receipt of

services or the participation in programsor activities provided by apublic

entity.
A review of the Act’slegidative history defines disability as:

(1) aphysicd or mental impairment that substantialy limits one or more of

the major life activities of such individual;

(2) arecord of such animpairment; or

(3) being regarded as having such an impairment.
H.R. Report No. 485(1), at 64-65 (1990). The House Report specifically includes muscular dystrophy,
theimpairment from which Leah suffers, under thefirst prong. Seeinfra note 20 for record evidence of
Leah’simpairment.

2 Two lettersin the record attest to Leah’ sdisability. Oneletter, dated 3 July 1997 from the Head
of the Division of Pediatric Neurology at Henry Ford Hospitd in Detroit, Michigan, lists the numerous
symptomsof the* progressive, disabling muscular dystrophy known asmyotonic dystrophy” fromwhich
Lesh suffers. Thesecond letter, dated 7 July 1997, confirms Leah’ sdiagnosisand indicates her illnesswill
“result[] in eventual confinement to awheelchair . ..."
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an environmenta protection Satuteto permit apurdy privaterecregtiond sructurefor aperson who does

not otherwise qualify for the governmental benefit (the zoning variance).” See Appellee’ s Brief, at 19.
TheMastandress reply thet the court in Smith-Berch expounded that Titlell “providesvery little

guidanceby way of defining exactly what condtitutes' discrimination’ withinthemeening of thedaute,” thus

necessitating the court’ sreliance on the Department of Justice' sTitle Il implementing regulations® Id.

Specificdly, thecourt noted that theregul ations providethat the ADA provison appliesto” policiesand

practicesthat are neutrd on their face, but deny individua swith disabilities an effective opportunity to

participate.” Smith-Berch, 68 F. Supp.2d at 620. The Mastandreas arguethat Title |l isintended,

therefore, to cover neutrd policies, such as Z.0. 8§ 19.14(b)(3)(iv), which have adisproportionate impact

ondisabledindividuas Weaddressthisargument, dthough declining to reach Appdlants flagshipissue

of the gpplication vel non of the ADA, because Z.0. § 19.14(b)(7)(ii)(a) relies, by expressincorporation,

22 Under the regulations, apublic entity, “in providing any aid, benfit, or
servicemay not . . . [alfford aqualified individua with adisability an
opportunity to particpatein or benefit fromthead, bendfit, or sarvicethat
isnot equal to that afforded others’ or “[o]therwise limit [such an
individual] in the enjoyment of any right, privilege, advantage, or
opportunity enjoyed by othersreceiving theaid, benefit, or service” 28
C.F.R. 835.130(b)(1)(ii), (vii). Furthermore, theregulationsprohibita
public entity from “utilizfing] criteriaor methodsof adminidration. . .[t]het
havethe effect of subjecting qualifiedindividua swith disabilitiesto
discrimination onthebasisof disability.” 28 C.F.R. §35.130(b)(3)(i) . .
.. Andly, theregulaionsrequire thet apublic entity shdl makeressonable
modificationsinpolicies, practices, or procedureswhenthemodifications
arenecessary to avoid discrimination on thebags of disability, unlessthe
public entity can demonstrate that making the modificationswould
fundamentally alter the nature of the service, program, or activity. 28
C.F.R. 8 35.130(b)(7).

Smith-Berch, 68 F.Supp.2d at 620-21.
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onthe ADA'’ sddfinitionof what conditutesa disahility” and theimplicationsthat necessrily flow fromthat
determination.

Thepith of the M agtandreasargument isthat the Board of Apped simplicitly recognized the need
to accommodeate disabled persons despiteredrictionsimposad by the neutrd Critica Areazoning criteria
and that reesonable accommodationswere passble without fundamentally dtering the nature of the Criticd
Areaprogram. Wefind thisargument to be persuasve given therecord evidence supporting the Board' s
condlusion that thepathway in question provides L esh with reasonable and significant use of thelot, but
doesnot impact adversaly the Chesgpeske Bay.** Given the unique dependence many disabled persons
have on whed chairs, the path congtitutes areasonable modification to the relevant zoning ordinance
requirement and enables such adisabled person to enjoy the waterfront within the Critical Areabuffer
equaly with anon-dissbled person. Thus werateratethat, accepting for the purposes of argument only
that the Mastandreas’ disabled daughter has alegal right as asserted under the ADA and Z.0. 8§
19.14(b)(3)(iv), recourseto thelocal ordinance, asenacted in Bill No. 741, isasfar asthis Court need
look to vindicate that right.

C.

Maryland Rule8-604(d) providesthat “[i]f the Court concludesthat the substantid meritsof the
ca=will not be determined by affirming, reverang, or modifying thejudgment, or thet justicewill besarved
by permitting further proceedings, the Court may remand thecaseto alower court.” Incaseswherethe

actionsof an adminidrative body would be erronecus evenif the correct sandard had been gpplied to the

2 Seeinfra“Unwarranted Hardship” discussion, pp. 27-31.
4 Seeinfra “No Adverse Impact” discussion, pp. 34-35.
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evidence, it may be gopropriaiefor atriad court to then direct agency action. See Bevoir Farmsv. North,
355 Md. 259, 272 n. 5, 734 A.2d 227, 235 n. 5 (1999).

Inthiscase, wefind no practica ressonto remand the casefor further consderation by the Board.
Review of therecord and the Board' swrritten findings of fact and conclusonsof law makesclear thet the
Board took Leah'’ s disability into consideration when making each required finding under Z.0. §
19.14(b)(3)(iv). By both accommodating Leah' s needs and satifying the requirements of the Zoning
Ordinance, the Board acted within the scope of both Titlell of the ADA and Bill No. 741. The Board,
in effect, goplied the correct gandard in congdering the Mastandreas' variance gpplication, regardless of
which gandard it conddered. It gppearsthe Board would haveacted no differently had Bill No. 741 been
in effect when the Board granted thevariance. Therefore, thereisno purposeto be served by aremand,
if the Board' s findings and conclusions are sustainable otherwise on the record before it.

[1.

Our rolein reviewing whether the Board, as an administrative agency, correctly reached the
conclusionsrequired by the Zoning Ordinancefor the grant of avarianceinthe Critica Areabuffer “is
precis=ly the sameasthat of thecircuit court.” Whitev. North, 121 Md. App. 196, 219, 708 A.2d 1093,
1105 (1998), rev'd on other grounds, 356 Md. 31 (1999). This means we must review the
administrative decision itself. Seeld.

We have stated that “the correct test to be gpplied [to thejudicia review of zoning matters] is
whether theissue before the adminidrative body is‘fairly debatable,’ thet is, whether itsdetermination is
based upon evidence from which reasonabl e persons could cometo different conclusions.” Whitev.

North, 356 Md. 31, 44, 736 A.2d 1072, 1079-80 (1999) (internd citation omitted). For itsconclusions
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tobe“farly debatable,” the Board' sdecisonto grant the variance must have been based on subgtantia
evidence. |d.; seealso Mayor of Annapolisv. Annapolis Waterfront Co., 284 Md.383, 398, 396 A.2d
1080, 1089 (1979) (defining substantial evidence asboth * such evidence asareasonable mind might
acoent as adequateto support aconduson” and “whether areasoning mind reasonably could have reached
thefactud condusion the agency reeched” (internd ditetions omitted)). Under the substantia evidencetes,
“[t]he heart of thefact-finding process often isthe drawing of inferencesmadefromtheevidence. ... The
court may not substitute itsjudgment on the question whether the inference drawn istheright one or
whether adifferent inference would be better supported. The test is reasonableness, not rightness.”
Annapolis Waterfront Co., 284 Md. at 398-99, 396 A.2d at 1089 (quoting 4 K. DAVIS,
ADMINISTRATIVE LAW, § 29.05, at 137, 139 (1958)).

Z.0. §19.14(b)(3)(iv)(a) - Unwarranted Hardship

The Commisson arguesthat therewasno pecid condition or drcumgance uniqueto theland or
Sructure that would cause an unwarranted hardship if the Magtandress were required to comply with the
impervious area buffer requirement of the Talbot County Critical AreaProgram embodiedinZ.0. 8§
19.12(b)(5)(iii)(c). Specifically, the Commission contendsthat the Mastandreas’ desireto provide
complete access d ong the shoreline of the property doesnot relievethem fromthisrequirement. The
Commission also argued that, “at mogt,” the denid of the variance would cause the Mastandreas an
“Inconvenience” not an unwarranted hardship, because rd ocating thelaterd pathways outsde of the buffer
areawould not prevent a reasonable and significant use of the “entire” property.

In\Whitev. North, we were asked whether the Anne Arundd County Board of Appedls properly

granted the Whitesavarianceto condruct asvimming pool intheir backyard which, becauseof itsdope,
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waswithintheextended Criticd Areabuffer provided for by the Chesapeske Bay Criticd Areareguldions
356 Md. 31, 38, 736 A.2d 1072, 1076 (1999). After an extensivereview of the Chesapeake Critica
AreaProgram, wefocused on Anne Arundel County CodeArticle 3, 8 2-107, which governstheissuance
of aCritical Areavarianceand which ligsasariesof factors amilar to theonesin the present case, which

an applicant must persuade the Board are satisfied.” White, 356 Md. at 44-49, 736 A.2d a 1080-82.

2 Anne Arundel County Code Article 3, § 2-107 stated in relevant part:
(b) For a property located in the Critical Area, a variance to the
requirements of the County Critical Area program may be granted after
determining that:

(1) dueto thefeatures of the site or other circumstances
other than financial consderations, strict implementation
of the County’ s Critical Areaprogramwould result inan
unwarranted hardship to the applicant;
(2) aliteral interpretation of the Code of Maryland
Regulations, Title 27, Subtitle 01, Criteriafor Local
Critical Area Program Development, or the County
Critica AreaProgramand related ordinanceswill deprive
the applicant of rights commonly enjoyed by other
propertiesin similar areaswithinthe Critical Areaof the
County;
(3) the granting of the variance will not confer on an
applicant any special privilegethat would be denied by
COMAR, Title 27, Subtitle 01 or the County Critical
Area Program to other lands or structures within the
County Critical Areg;
(4) the variance request:
(i) is not based on conditions or
circumstances that are the result of
actions by the applicant; and
(ii) does not arise from any condition
relating totheland or building use, either
permitted or non-conforming, on any
neighboring property; and
(5) the granting of the variance:
(1) will not adversely affect water quaity
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Weinitidly explained that thefirg factor, whether “ strict implementation of the County’ sCriticd Area
programwould result inan unwarranted hardship,” wasthe determining congderation. \White, 356 Md.
at 48-52, 736 A.2d at 1080-84. We concluded that the other factors provided guidance for the
unwarranted hardship andlys's, and resolved that the question was not whether theWhites variancerequest
met every factor in Anne Arundd County Code § 2-107, but whether theinformation derived fromdl of
thosefactorsamounted to an unwarranted hardship. |d. Moreover, we added that forcing compliance with
evary individua factor might have uncondtitutiond takingimplications® White, 356 Md. a 49, 736 A.2d
at 1082.

When discussing the unwarranted hardship sandard in\White, we rdied on our previousandys's
of agmilarissuein Belvoir Farmsv. North, 355 Md. 259, 734 A.2d 227 (1999). There, we defined
“unwarranted hardship” as“adenid of reasonableand sgnificant use’ of theland. Bevoir Farms, 355
Md. a& 282, 734 A.2d at 240. Inexplaining thisstandard, we made clear that unwarranted hardshipisa

lesser gandard than thet required to prove an uncongtitutiond taking. |d. Moreover, we determined thet

or adversdy impact fish, wildlife, or plant
habitat withinthe County’ sCritica Areg;
and

(ii) will bein harmony with the general
gpirit and intent of the County Critical
Area program.

% Specifically, we concluded that
[i]f total compliance with every specific requirement [of a zoning
ordinance] werenecessary, relief would benearly impossbleand serious
“taking” questionsmight arise. Itisour view that thesespedifically Sated
requirementsare to be consdered in the context of theentire variance
ordinance, to theend that, when interpreted asawhole, either they areor
are not generally met.

White v. North, 356 Md. 31, 50, 736 A.2d at 1072, 1083 (1999).
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“[w]hether aproperty owner has been denied reasonable and Sgnificant use of his property isaquestion
of fact best addressed by the expertise of the Board of Appeals, not the courts.” |d.

TheBoardinthiscase, therefore, did not haveto consder whether denying the variancewould
have denied the Mastandreas areasonable and sgnificant use of the“entire”’ lot. Rather, the Board was
required to (and did) consider whether the property owners, inlight of their daughter’ sdisability, would
be denied areasonable and Sgnificant use of thewaterfront of their property without the accessthat the
path provided. Thereissubgtantia evidenceintherecord establishing that, without the path, apersonin
awheelchair could not enjoy the waterfront portion of the property.*

Evidence before the Board indicated thet the soil compaosition of the Magtandreas property near
theshoreling, “oneof theheaviest clay soils’ their expert “had ever tested,” doesnot alow handicap
accessto thewaterfront.” Therecordindicatesthat the Commission neither offered any evidencetothe
contrary nor questioned the Mastandreas expert witness on this point when hetestified before the Board.
The Commisson did not offer such evidence gpparently becauseit did not conduct any Ste-gpedific gudies
or project aquantifiable adverseimpact of the path on the Critica Areabuffer or Glebe Creek. In other
words, thereisno evidentiary refutation by the Commission on therecord thet would support itsargument
that the Mastandreas' property is not unique or “in any way different from other propertiesin the

neighborhood or in the Talbot County Critical Area.” See Appellee s Brief, at 23.

2" See supra pp. 5-7.

2 \William Sweitzer, amarine contractor engaged by the Mastandreasto install the pier and the
bulkheads, testified that hisbackhoe, equipped “ with aggressivetractor grid,” wasdipping and didingon
the ground during the construction. He described the soil adjacent to the creek as* greasy” when wet and
difficult to grow grass on.
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Therecord evidence supportstheMastandreas assartion, and substantiatesthe Board' sfinding,
that therewasaspecid condition or circumstance uniqueto thelot. Therecord dso supportstheBoard's
finding thet, without the pathway in question, Lesh would not be able to access reasonably the rear yard,
view wildlifeadong thewater’ sedge, or participatein shordine-oriented activities. Inlight of theevidence
before the Board, we find no reason to question the presumed expertise of the Board in reaching the
conclusionsit did.

Z.0. §19.14(b)(3)(iv)(b) - Commonly Enjoyed Rights

The Commisson suggeststhat the Board incorrectly determined thet aliterd interpretation of the
Z.0. would deprive the Magtandreas of rightscommonly enjoyed by othersinthe Critical Area. It argues
that dl property ownerswould be barred from congructing brick pathwayswithinthe Critical Areabuffer
and that denid of the Magtandress variance, therefore, would not deprive them of any rights commonly
enjoyed by othersin the Talbot County Critical Area.

Weareunableto say that the Board unreasonably conduded that the Magtandresswerenot inthe
same pogition as other property ownersin the same zone because, without the path within the buffer, the
Mastandreas, but most particularly, Leah, could not enjoy their waterfront property. Unlikeable-bodied
property owners, Leah would beunableto navigatethe waterfront portion of the property without the
whed chair-accessblepath because of theriskspased by the property’ snaturd dopeand soil composition.

TheBoard recognized that alitera gpplication of theZ.O. would deprive Lesh of an aility toenjoy
the property onwhich sheresdesasothersintheareasmilarly Stuated may enjoy tharrswithout the need
foragmilar path. By providing areasonableaccommodation for Leah' sgpecid arcumstances, the Board

prevented discrimination by virtue of her disability and thereby provided her with areasonableuseand
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enjoyment of the property. Had Bill No. 741 been in effect at the time, the Board' s action would be
entirdy consstent with the bill’ s purpose in permitting this reasonabl e accommodation to reduce the
otherwisediscriminatory effect of theZ.O. andto restore L eah’ sreasonabl e use and enjoyment of the
property. Z.0. § 19.14(b)(7)(ii)(c).

Z.0. 8 19.14(b)(3)(iv)(c) - Special Privilege

The Commission clamsthat there was no evidence before the Board to support itsfinding thet
granting the variance to the M astandreas would not confer aspecid privilegeonthe Mastandress. It
arguesthat no one hastheright to build the* most desirable, maximum access dong the shordinefor every
resdent of thehousehald.” Wefind, however, that therewas subgtantid evidencein therecord uponwhich
the Board could (and did) condude reasonebly that granting the variancewould sSmply put Leshinasmilar
position as occupants of ather propertiesin the same zone who were able to enjoy their property without
such awhed chair-accessble path. The path was areasonabl e accommodation that may be granted to
othersinsimilar circumstances. Furthermore, wereiterate our conclusion that such areasonable
accommodation of Leah’ sdisability would be consstent with Z.0. § 19.14(b)(7)(ii)(c) so asto reducethe
otherwise discriminatory effect of the ordinance and to restore L eah' sreasonable use and enjoyment of
the property.

Z.0. §19.14(b)(3)(iv)(d) - Actions Not the Result of Property Owner

TheCommisson questionshow the Board cond uded that the variancewas nat based on conditions
or drcumgtancesthat resulted fromtheMagtandress actionswhenthe Board Sated that “ [b]y ther actions
the Applicants purchased the property and placed the pathwayswherethey are.” Webelievethe

Commisson misgpprenendsthelanguageof thisordinance provisonandtheBoard' scondugon. Leah's
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disability isan unfortunate, naturaly-occurring condition. The Board dated thet the pecid circumstances
which necessitated the purposefor the path obvioudy “were not theresult of the[Mastandreas | choice”

The Mastandreas desreto provide wheel chair accessto much of their property for their daughter isa
circumstance which pre-dated construction of the actua path. Therewas substantid evidenceinthe
record, intheform of severd lettersfrom medica personnd,® onwhich the Board could haverdlied (and
didrey) in reaching thisconcluson. Based on thisevidence, the Board properly conduded thet the paths
weretheleast objectionablemeansto accommodate Leah’ sdisability and to provide her with areasonaole
use of the family property. Z.0. 8§ 19.14(b)(7)(ii)(f).

Z.0. §19.14(b)(3)(iv)(e) - No Adverse Effects

The Commisson suggeststhat the Board did not addressthefact thet “ greeter profitability or lack
of knowledge of redtrictions’ isnot asufficient causefor granting avariance. The Commissoniscorrect
inthe abdract. The Board did not discussthisfactor, but it did not do so because thisfactor is not part
of the Critical Areacriteria What the Commission mistekenly referstois Z.0. § 19.14(b)(3)(iii), which
requires an application in the Non-Critical Areato meet five criteria. Specificaly, Z.0. §
19.14(b)(3)(iii)(c) States, “[g] reater profitability or lack of knowledgerestrictionsshal not beconsidered
asaufficdent causefor avariance” Becausethe pathwaysin question arelocated withinthe Criticd Ares,
the variance request asto it would be governed by the provisonsof Z.O. 8§ 19.14(b)(3)(iv), not the Non-

Critical Areafactor suggested by the Commission.

29 See supra note 21.
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Zoning Ordinance 8 19.14(b)(3)(iv)(e) isthe gppropriate criteriaconsdered by theBoard. This
section states:

Thegranting of avariancewithinthe Critical Areawill not adversdly affect water quaity

or adversdly impact fish, wildlife, or plant habitat and the granting of the variance will be

in harmony with the generd spirit and intent of the Critical Arealaw, the Tabot County

Critical Area Plan and the regulations adopted in this Ordinance.

TheMagtandreas presented the Board with ampl e evidencethat the path would not have an adverse affect
on the surrounding environment. The Board noted that although the creskside path exceeded that which
isrequired normally to providedirect accessto apier onthe property, theexcessisminimal, amounting
tolessthan 4% of thetota land areawithin the buffer. Accepting that the brick-in-sand pathisactudly
threetimesas permesbll e asthe surrounding lawn, the Board d so found thet any effect the path may have
was “easily” mitigated by the approximately 2000 new plantings on the property.

In contrast, the Commission provided the Board with no evidence that the placement of the brick-
in-sand path at its specific location within the 100 foot buffer would affect adversdly water quality or
adversaly impact fish, wildlife, or plant habitat. Specificdly, the Board found that the Commission
conducted no permesbility or run-off teststo support itscontention thet the pathway would haveanegetive
impact. The Board, therefore, permissibly decided that the path met the criteriain this section.
Additiondly, the evidence supporting the Board' s decison is congsent with the criteria of Bill No. 741,

asthebrick-in-sand path onthisrecordisnoworsethan environmentally neutrd. Z.0. 819.14(b)(7)(ii)(e).

Z.0. 8 19.14(b)(3)(iv)(f) - Variance Does Not Exceed Minimum Adjustment

The Commisson assartsthat the Board adopted an oxymoronic concept of “minima excess’ in

determining that the path could both “ exceed that whichisnormally required to provide direct accessto
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apier ontheproperty” and be consdered “minima” and easly mitigated. We read the Board' sfindings
differently. Frg, the pier accessmentioned by Appdleeisnot a issue. Second, the Board was presented
with specific factsfrom which it could compare what shordline accessis normally permitted under the
Critical Areacriteriaand what shordine access the M agiandreas congtructed within the Criticd Areabuffer
to accommodatetheir disabled daughter. Thereevant paths, thosewithinthe Critical Areabuffer,
condtitute only 4% of the entire buffer areaon thelot. The Board found that such apercentage could be
described accurately as* minimal excess’ or, if the Commission prefers, “the minimum adjustment
necessary,” to provide L esh with areasonable and sgnificant use of the property. Inaccordancewith Bill
No. 741, the path undoubtedly a so would befound to betheminima environmental changesnecessary
to meet Leah’s physical limitations. Z.0. § 19.14(0)(7)(ii)(f).

Z.0. §19.14(b)(3)(iv)(q) - In Harmony with Spirit and Intent of Zoning Ordinance

The Commisson makes severd assartionsregarding the Board' sgpplication of thisfactor of the
Zoning Ordinance. Frg, the Commission arguesthat perhapsthe most important of the seven variance
factorsisthat the variance bein * harmony with the generd spirit and intent of the Criticl AreaLaw.” This
hierarchd statement isnot correct. Aswe observed earlier in our discusson of Whitev. North, supra,
the other factors of avariance ordinance, apparently including the “harmony” factor here, provide
Illumination for the primary unwarranted hardship analysis.

Second, the Commission arguesthat the Board sfinding that thepathisin harmony with thespirit
and intent of the Zoning Ordinanceisarhitrary and cgoricdous. Thefoundation of itsargument isthet, when
viewed with abroader perspective and conddered in conjunction with theimpact of other impervious

gructureswithin the buffer, granting the variance would violate Talbot County’ sintent to protect its Critical
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Aress. TheCommisson' sargumentinthisregardistooextreme. Withitslogic, no varianceswould ever
be granted for fear that, one day, they could have anegative cumulaive effect on thelr environs. Inour
opinion, theintent of the Zoning Ordinanceisamed a the cautious and thoughtful consideration and, where
aopropriate, granting of varianceswithin the Critical Areaon acase-by-casebass Under Tabot County
law, such variances are appropriate when their gpplicationsmeet the Critica Areacriteria® and, where
necessary, create reasonable accommodations for the needs of disabled citizens.
AlthoughtheMagtandreas pathsdid creste Some 5000 squarefest of new impervious surface area
within the buffer, the evidenceindicated that the brick-in-sand path was actually threetimesaspermesble
asthe surrounding naturd lawn, and that much of the potentia increasein runoff from the other pertinent
pethways was mitigated by landscaping. The Board' s conduson thet these extengve mitigeting factors do
not impact adversdy fish, wildlife, or plant habitat and arein harmony with the Zoning Ordinance sintent
was supported by therecord evidence. Furthermore, the Board' s condlusions regarding these mitigating
factorsareinaccordancewith Bill No. 741, being “ environmentally neutral” and not “ substantially

impair[ing]” the intent of the variance ordinance. Z.0. 8§ 19.14(b)(7)(ii)(d).

CONCLUSION

Inconcluson, wefind that the Board considered dll of thefactorsrequired under Tabot County
Zoning Ordinance 8§ 19.14(b)(3)(iv) and, after weighing the evidence beforeit, permissibly decided to

makeareasonableaccommodation of Lesh Magtandress disahility ingranting the variancefor the pathway

%0 See supra pp. 3-5, 12-15.
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intheCritical Areabuffer paralld to Glebe Cresk. Giventhesubstantia evidence beforethe Board and
the Board' s gpplication of the variance criteriato that evidence, we hold that there was no basisfor the
Circuit Court'sreversa. The Magandreas and the Board have met generdly the requirementsof the Tabot

County Zoning Ordinance.

JUDGMENT OF THE CIRCUIT
COURT FOR TALBOT COUNTY
REVERSED; CASE REMANDED TO
THE CIRCUIT COURT WITH
DIRECTIONS TO AFFIRM THE
DECISION OF THE BOARD OF
APPEALS OF TALBOT COUNTY IN
BOARD APPEAL NO. 1053; COSTSTO
BE PAID BY APPELLEE.



