REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1836

Sept enber Term 2001

MUHSI N R MATEEN
A KI'A JEROVE ALLEN W LLI AMS

V.

JON GALLEY, WARDEN, ET AL.

Sal non,
Kenney,
Adki ns,

JJ.

Opi ni on by Adkins, J.

Fil ed: Septenber 11, 2002



Muhsin R Mateen, appellant, has been incarcerated on a first
degree nurder conviction since Septenber 9, 1972. In a 1997
petition for a wit of habeas corpus, Mateen presented what we vi ew
as two distinct grounds for habeas relief: (1) that his 50 year
sentence for first degree nmurder was illegally increased to life
with all but 50 years suspended, and (2) that he has been and is
now bei ng deni ed nmeani ngful consideration for parole, pre-rel ease
security classification, work release, and famly leave, as a
result of what has becone known as Maryland’'s “life nmeans life”
policy.? 1In this appeal, Mateen asks us to hold that the Crcuit
Court for Baltinore City erred in denying his habeas petition
because he stated cognizable clains for relief based on both his
“sentence increase” and “neani ngful consideration” conplaints, and
because he was entitled to, but did not receive, a hearing on those

habeas cl ai ns.

!Mateen identified five “issues” in his habeas petition:

1. The ambiguity in sentencing nust be resolved in his favor;

2. He was “deprived of effective and neaningful parole
consideration based upon nerits” as a result of the “life
means life” policy;

3. H s renoval fromthe pre-rel ease systemwas an “ex post facto
viol ation;”

4, The Parole Commi ssion’s increase in the interval between his
parol e hearings, which resulted fromthe “life neans |ife”

policy, was another “ex post facto violation;” and

5. The DOC is using the “life neans life” policy as an excuse to
deprive [himl of the opportunity to participate in pre-
rel ease, work-release, and fanm |y | eave prograns.



W conclude that the change in Miteen's sentence was a
perm ssible correction of an illegal sentence, but that this
correction should have been nmade on the record after notice to
Mat een. Neverthel ess, we al so conclude that the failure to hold a
sentence correction hearing was harmless in the unique
circunstances of Mateen's case. As to the “neaningful
consideration” clainms, we hold that Miteen has not stated any
cogni zabl e cl aimon which he would be entitled to habeas relief.

FACTS AND LEGAL PROCEEDINGS

On Novenber 17, 1972, the Circuit Court for Baltinmore Gty
convi cted Mateen of first degree nurder in a bench trial.? He was
sentenced to a life term with the possibility of parole, and
commtted to the custody of the Departnment of Corrections (“DOC).

On COct ober 20, 1981, however, a post conviction court ordered
that Mateen be re-sentenced, because the sentencing judge had
failed to consider suspension of a portion of that sentence as an
anot her sentencing alternative. W affirmed the post conviction
or der.

On March 19, 1982, Mateen appeared for re-sentencing before
Judge Marshall A. Levin, the sane judge who inposed his origina
sent ence. Mat een’ s habeas petition focuses on what happened at

this re-sentencing hearing. There is no transcript of the hearing.

2After this conviction, Mateen legally changed his nane from
“Jerome Allen WIlians.”



The court’s comm tnment record of March 19, 1982, however, states
t hat t he announced sentence was “Fifty (50) years.” Simlarly, the
DOC s “Sentence And Detai ner Status Change Report” dated April 6,
1982, states: “Sentence reduced on 3-19-82 to 50 yrs. fromLife[.]”

Enter the Maryl and Parol e Comm ssion. Mre than seven nont hs
after the re-sentencing hearing, by letter dated Cctober 28, 1982,
the chairman of the Parole Conmm ssion wote to Judge Levin,
requesting clarification as to

whet her this commtnent [record] is correct
since the Annotated Code of Mryl and nmandat es
[that] if a person is found guilty of First
Degree Murder the sentence nust be Ilife
i npri sonment. WAs it vyour intention to
sentence [Mateen] to life inprisonnment and
suspend all but 50 years or was [ Mateen] found
guilty of a lesser count and sentenced to 50
years incarceration?

By letter dated Novenber 3, 1982, Judge Levin responded as
follows: “Please forgive ny inartistic sentencing. It was ny
intention to sentence himto |ife and suspend all but fifty years.”
On Novenber 16, 1982, the DOC issued another sentence change
report, stating that Mateen's “sentence now reads: Life — suspend
50 yrs.” In the remarks section, it explained why: “Enclosed you
will find copy of letter rec’d fromJudge Levin expl ai ning change
of sentence.”

From that point in time, the DOC and the Parole Conmm ssion

treated Mateen as a “lifer,” which, as detailed bel ow has had

significantly negative consequences for Mateen's efforts to obtain



parole and a pre-release security «classification, and to
participate in work release and famly |eave prograns during his
i ncarceration. Pointing to these consequences, Mateen seeks habeas
relief against the Governor, the Secretary of the Departnent of
Public Safety and Correctional Services, the Comm ssioner of
Correction, the Chairperson of the Maryl and Parol e Commi ssion, and
t he Warden of Western Correctional Institution.?
DISCUSSION

Bef ore addressing the nerits of Mateen s habeas petition, we

nmust resolve two threshold issues.

First, the State argues that “Mateen’'s clains were not

cogni zable wunder the ~circuit court’s limted habeas corpus
jurisdiction.” It contends that Mateen instead nust pursue his
“sentencing anbiguity” clains through a notion to correct illegal

sentence under Ml. Rule 4-345, in which the State’s Attorney has
the opportunity to participate. |In addition, the State asserts,
Mat een’ s appeal should not be considered because no appeal lies

fromthe denial of a habeas petition challenging the legality of a

3ln the ensuing litigation, including in their appearance in
this Court as appellees, these respondents have been represented
jointly by the Assistant Attorney General for the Departnent of

Public Safety and Correctional Services. Because sone of the
respondents that Mateen named in his habeas petition no | onger hold
these positions, their successors have been substituted. At

times, we shall refer to appellees collectively as “the State.”
Al ternatively, when addressing Mateen's specific conplaints, we
refer to certain of them by their title or institution. I n
addition, we will add other facts and revi ew ot her proceedi ngs as
they pertain to our discussion of the issues.
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sent ence.

W disagree with the State’s narrow reading of appellant’s
habeas petition. In Part I, we conclude that it is an appeal abl e
habeas chal | enge on both clains raised in the habeas petition.

Second, Mateen argues that this Court nust vacate the habeas
court’s order denying his petition because he was entitled to, but
did not get, a hearing on the petition. W disagree, and explain
why in Part Il of this opinion.

In Parts 111 and IV, we address the substance of Miteen's

habeas cl ai ns.

I.
Propriety Of Habeas Relief

A.
Confinement Under An Increased Sentence

Ml. Rule 4-345 limts the court’s revisory power over |egal
sentences, but preserves plenary power over illegal sentences.

(a) Illegal sentence. The court may correct an
i1l egal sentence at any tine.

(b) Modification or reduction - Time for. The
court has revisory power and control over a
sentence upon a notion filed within 90 days
after its inposition . . . (2) in a circuit
court, whether or not an appeal has been
filed. Thereafter, the court has revisory
power and control over the sentence in case of
fraud, mstake, or irregularity . . . . The
court may not increase a sentence after the
sentence has been inposed, except that it may
correct an evident m stake in the announcenent
of a sentence if the correction is made on the
record before the defendant |eaves the
courtroomfol |l owi ng t he sent enci ng proceedi ng.



(d) Open court hearing. The court may nodify,
reduce, correct, or vacate a sentence only on
the record in open court, after hearing from
t he defendant, the State, and fromeach victim
or victimis representative who requests an
opportunity to be heard. . . . If the court
grants the notion, the court ordinarily shal
prepare and file or dictate into the record a
statenment setting forth the reasons on which
the ruling is based.

An inmate’s claimthat his sentence is illegal as a result of
substantive legal errors by the sentencing court should be

redressed through a direct appeal or a notion to correct the

sentence on the grounds of illegality.* See State v. Kanaras, 357
Md. 170, 185 (1999). In contrast, an inmate’s claim that his
I ncarceration is illegal because of the illegal actions of the

Commi ssi oner of Corrections or the Maryl and Parol e Comm ssion may
be redressed in a civil habeas corpus proceeding. See id.
The State asserts that “Mateen’s clainms were not cognizabl e

under the circuit court’s |imted habeas corpus jurisdiction”

4 An appeal nmay be taken froma final order in a habeas corpus
case only where specifically authorized by statute.” Gluckstern v.
Sutton, 319 M. 634, 652, cert. denied sub nom. Henneberry V.
Sutton, 498 U.S. 950, 111 S. . 369 (1990)(reviewi ng authori zed
grounds for habeas corpus relief). Maryl and’ s Post Conviction
Procedure Act (the “Act”), codified at Ml. Code (2001), section 7-
101 et seqg. of the Crimnal Procedure Article (“CP"), permts
appeal s from habeas corpus proceedings “in which a wit of habeas
corpus i s sought for a purpose other than to challenge the legality
of a conviction of a crinme or sentence of death or inprisonnment

.7 CP 8§ 7-107(b)(2)(ii). In Maryland Correctional Inst. v.
Lee, 362 Md. 502, 514 (2001), the Court of Appeals confirned that
the Act “provides authorization for appeals in a proceedi ng where
‘a wit of habeas corpus is sought for any purpose other than to
chal l enge the legality of a conviction of a crine or sentence.’”
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because “[a]n inaccurate comm tnent record does not require rel ease
on habeas corpus, it only requires correction of the conmmtnent
record.” In support, it cites Lewis v. Warden, Maryland
Penitentiary, 209 M. 625, cert. denied sub nom. Lewis V.
Pepersack, 351 U S. 911, 76 S. C. 706 (1956); cCarter v. Warden,
Maryland Penitentiary, 210 Md. 657, cert. denied, 352 U.S. 900, 77
S. . 136 (1956); and M. Rule 4-621 regarding correction of
clerical mstakes in records of a crimnal proceeding.

These authorities, however, address only what a court may do
when a comm tnent record contains a clerical error. Wthout a
transcript of the March 19, 1982 re-sentencing hearing, thereis no
docunentary basi s upon which the habeas court or this Court could
possi bly make a finding that the “Fifty (50) years” sentence stated
in the March 19, 1982 conm tnent record was nerely a clerical error

by the courtroomclerk in recording the sentence, rather than an

error of law by the judge in pronouncing it. Gven this
uncertainty, we cannot ignore the latter possibility. For the
reasons set forthin Part I1l, we therefore assune that the 50 year

sentence was the product of judicial error.

The State also argues nore generally that Mteen s habeas
petition and appeal inproperly challenge the legality of his
sentence, rather than the legality of his confinenent. W disagree
with that characterization. Mteen specifically asserts that his

sentence was inmproperly increased as a result of the “illegal”



actions of the Parol e Conm ssion and the DOC — i.e., corresponding
with the sentencing judge and then altering his sentence on the
basis of the judge' s off-the-record, post hoc explanation of his
subj ective sentencing “intention.” He points to the DOC s 1982
sent ence change report, which cites the sentencing judge s response
to the Parol e Conm ssion’s request for “clarification,” and the DOC
and Parole Conm ssion’s subsequent treatnent of himas a lifer
wi t hout affording himnotice or a hearing regarding the sentence
change, as proof that he is being confined illegally by the DOC and
the Parole Comm ssion, wunder a sentence that was illegally
i ncreased. In these circunstances, we conclude that Miteen has
chal l enged the legality of his incarceration under an increased
sentence, rather than nerely challenging the legality of the
sentence itself.

Maryland Correctional Inst. v. Lee, 362 M. 502 (2001),
supports our concl usion. Lee contested a commitnent record
i ndi cating that she had been sentenced to ei ght consecutive three-
year terms, totaling 24 years of incarceration, to be served
concurrently with a previous five year sentence. She alleged that
t he sentencing judge had sentenced her to eight concurrent three-
year terns, totaling only three years of incarceration, to be
served concurrently with the five year sentence.

In an effort to persuade the DOC that her new sentences were

to run concurrently rather than consecutively, Lee presented the



DOC with a transcript of her sentencing hearing. She argued that
t he sentencing judge's coments indicated that all of her sentences
were to be served concurrently. The DOC s “conm tnent nanual”
provi ded t hat

“[s]ince Maryland Law provi des that anbi guous
sentences nust be construed in favor of the
inmate, when a sentence is found to be
anbi guous, comi t ment staf f shal | seek
clarification fromthe sentenci ng judge. Upon
recei pt of atranscript indicating a different
sentence than the one recorded on the
commtment record, staff shall imediately
request an anended conmmtnent from the court
of jurisdiction. When the foregoing action
cannot be acconplished, then the [DOC] shoul d
obtai n necessary docunentation and defend the
[ DOC s] action before the appropriate court.
However, in all cases, the [DOC] will exercise
good faith efforts to calculate sentences in
accor dance with appl i cabl e pol i cy and
avai l abl e information.”

Id. at 507. In accordance with that policy, a nenber of the DOC s
commtnent staff contacted the sentencing judge. The judge
confirmed his intent to inpose a 24 year term to be served
concurrently with the five year term The DOC accepted the
sentencing judge’'s interpretation of his oral sent enci ng
pronouncenent, and revised its sentence report accordingly.

Lee argued that the DOC s decision to confine her for
consecutive terns was illegal, because it violated the DOC s own
pol i ci es and pushed back her parole eligibility date. She filed an
i nmate gri evance, arguing that the DOC was obligated to followits

policy of resolving anbi guous sentences in favor of the innmate.



The DOC di sm ssed t hat gri evance on the ground that “interpretation
of a sentencing transcript is an issue for the court, rather than
the DOC.” 1d. at 508. Lee appealed the dismssal. The circuit
court affirmed, holding that the proper means of redressing Lee’s
conpl aints was via a post conviction proceeding.

Accordingly, Lee filed a habeas petition asserting that “the
DOC had failed to apply its policies concerning the interpretation
of anbi guous sentences.” Id. at 509. Agreeing with Lee, the
hearing court concluded that regardl ess of the sentencing judge’s
subj ective intent, the effect of his words had been to order that
the three-year terns would be served concurrently. The DOCC s
decision to followthe sentencing judge' s post hoc, off-the-record
interpretation of his oral pronouncenent, rather than his actual
words at the sentencing hearing, effectively “nodif[ied] the
sentence upward and thus render[ed] it illegal.” 1d. In doing so,
the court ruled, the DOC also had failed to abide by its own
procedure for resol ving anbi guous sentences, and consequently had
denied Lee her due process and equal protection rights to be
considered for parole upon reaching one fourth of the five year
sentence, an eligibility date that had al ready passed. See id. at
509-10. The hearing court ordered that Lee’s new sentences were to
be served concurrently, and that her comm tnent period and parole
eligibility date nmust be recal cul ated accordingly.

The DOC appeal ed. Lee noved to dism ss the appeal, arguing
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that it was not all owed because the allegedly “illegal confinement,
based upon an illegal sentence contained in [the] commtnent
record, falls squarely without the |anguage of the exception” in
section 645A. I1d. at 510.

The Court of Appeals rejected that argunent, finding that the
habeas petition properly challenged the |l egality of Lee’ s continued
confinenent under an all egedly anbi guous sentence. See id. at 522.
The Court concluded that Lee did not contest the validity of her
conviction, nor the authority of the sentencing court to render
consecuti ve sentences; “her only contention has been that the court
did not, in fact, do so, which is what makes her confinenent
unlawful .” 1d. at 515. “Because the habeas corpus petition did
not challenge the legality of the sentence, rather only the
propriety of the DOC s actions with respect to [her] comm t ment and
confinenent,” Lee was “entitled . . . to seek relief by way of
habeas corpus.” 1I1d. at 517, 522. The DOC, in turn, was entitled
to appeal the decision on that petition. See id. at 522.

We find Lee anal ogous to this case, even though Mat een has not
di sti ngui shed between challenges to the legality of a sentence and
challenges to the legality of confinenent under an anbiguous
sentence, as Lee did in her habeas petition. Notw thstanding the
differences in pleading, there are sufficient factual simlarities
i n the habeas chal | enges made by Mateen and Lee. Like Lee, Mateen

of fered docunents to show that after the sentencing hearing,
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W thout notice or hearing, the sentencing judge interpreted his
oral sentencing pronouncenent by expl aining his subjective intent
to inpose a sentence that differed fromthe sentence set forth in
the comm tnent record. See id. at 506. Li ke Lee, Mateen also
al | eged and establ i shed, through the DOC s sentence change reports
and Par ol e Conmi ssi on docunents, that the DOC and Par ol e Comi ssi on
relied on the sentencing judge's post hoc, off-the-record
expl anation of his subjective sentencing intent in treating
Mat een’ s sentence as a life sentence i nstead of a 50 year sentence.
See id. at 509. We conclude that Mateen, like Lee, effectively
contends that the court did not sentence himto the life term
recogni zed by the DOC and Parol e Conm ssion, which is what nakes
his continued confinenment under the life sentence unlawful. See
id. Thus, his petition challenges the |legality of his confinenent
by the DOC, and of his parole consideration by the Parole
Comm ssion, under an allegedly anbiguous and illegally increased
sentence, rather than nerely challenging the legality of the life
sentence itself. See id. at 515. For the same reasons the DOC
prevailed in obtaining an appeal in Lee, we conclude that Mateen
was entitled to petition for habeas relief and to appeal the denial
of such relief.

In doing so, we also reject the State’s contention that the
State’s Attorney nust be a party to this litigation in order to

resolve the sentencing question raised by Mateen. The
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interpretation of Mateen's sentence requires an objective inquiry
into the sentencing record. The State’s Attorney cannot change or
add to that record in order to “explain away” any holes,
di screpanci es, or anbiguities. Moreover, for the reasons set forth
in Part 111, we conclude that no argunent offered by the State’s
Attorney was necessary to resolve this issue.

B.
“Meaningful Consideration” Claims

As to Mateen’s separate clains that, evenif heis alifer, he
IS being denied neani ngful consideration for parole, pre-release,
work rel ease, and famly | eave, we concl ude that these clains al so
may be redressed in habeas proceedings. As explained in Part IV,
t he i nherent purpose of these “neani ngful consideration” clains is
to challenge the legality of confinenent, not the legality of a
convi ction or sentence.

“The relief under a petition for habeas corpus is not limted
to the release of the prisoner. ‘ Habeas corpus actions nay be
mai ntai ned where the relief available is the ordering of a
proceedi ng or hearing which may |l ead to the petitioner's rel ease.’”
Pollock v. Patuxent Inst. Bd. of Review, 358 M. 656, 668 (2000)
(quoting Lomax v. Warden, Maryland Correctional Ctr., 356 Ml. 569,
575 (1999)). When an inmate has been denied parole, allegedly as
a result of the ex post facto application of a |l aw, habeas relief

may be appropriate in the form of an order for a new parole

heari ng. See, e.g., id. at 669 (ordering new hearing regarding
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parol e revocation); Gluckstern v. Sutton, 319 MlI. 634, 664, cert.
denied sub nom. Henneberry v. Sutton, 498 U.S. 950, 111 S. . 369
(1990) (ordering new parol e hearing).

II.
Denial Of Habeas Petition Without A Hearing

Mat een’ s habeas petition did not travel the usual path through
the courts. He filed his pro se petition on Cctober 30, 1997. It
was not until August 1, 2000,° however, that the Circuit Court for
Baltinmore Gty i ssued a show cause order requiring the Governor to
respond to the petition. That show cause order m stakenly reversed
the dates for service of the order and filing of the State’s
response to the petition, requiring the State to file a response on
August 31, before Cctober 1, the date by which Mateen was required
to serve the show cause order. Mateen had the right to serve and
“file areply to the response within 30 days after service of the
response[.]”

On Septenber 7, 2000, the State filed a notion to extend tine
for its response, pointing out the apparent inversion of the
service and response dates in the show cause order. The court
granted the notion, extending the State's response tinme until
Cct ober 15, 2000, and giving Mateen 30 days thereafter to file his
reply.

On Cctober 17, 2000, the State filed a response, but the

*The reason for the delay was not addressed in the parties’
briefs.
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caption of that response listed the case nunber incorrectly. That
error was renedi ed by an Cctober 20 filing of a “corrected copy” of
t he response.

In its response, the State asked the court to sunmarily deny
and dism ss Mateen’s petition without a hearing, pursuant to M.
Rul e 15-303(e)(2)(A), which provides that the court my deny a
habeas petition without a hearing if “the judge finds from the
petition, any response, reply, docunment filed with the petition or

with a response or reply, or public record that the individual

confined . . . is not entitled to any relief.” The State cited a

nunber of reasons that Mateen “*is not entitled to any relief’”:

. The date of Mateen’s rel ease to mandatory supervi si on was not
until May 22, 2008.

. The matter of the change in Mteen's sentence “should be
addressed . . . to the sentencing court in a proceeding in

which the State’s Attorney has the opportunity to
participate.”

. The matter of his renoval fromthe pre-rel ease systemhas been
resol ved by Lomax v. Warden, 356 Md. 569 (1999), and State v.
Kanaras, 357 Md. 170 (1999).

. The matter of Mateen' s security classification, and any change
in classification policy, falls within the DOC s discretion,
according to Maryl and Code (1999), section 9-103(b) (1) of the
Correctional Services Article (“CS”), and cannot be chal | enged
as an ex post facto violation because such policies are not
“l aws” and the changes were not inposed to punish innmates.

. The matter of Mateen's denial of parole despite the Parole
Commi ssion’s 1994 recommendation requires judicial review

. Mat een’ s chal l enge to his renpval fromwork rel ease and fam |y
| eave prograns is without nerit because such a nmatter “is

entrusted to the sound discretion of the Conmi ssioner of
Correction,” under CS section 3-801.
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. Mat een di d not exhaust his adm nistrative renedi es agai nst the
DOC through the Inmate Gievance Ofice, as required by CS
sections 10-206 and 10-210(a), and Maryland Code (1974, 1998
Repl. Vol.), section 5-1003 of the Courts and Judici al
Proceedi ngs Article (*"CJ").

On Cctober 31, 2000, before Mateen's 30 day opportunity to
reply had expired, the court denied the petition and di sm ssed the
action, “pursuant to Rule 15-303(e)(3)(A), on the basis that ‘the
i ndi vidual confined or restrained is not entitled to any relief.’”
The record does not reveal why the court ruled prematurely on
Mat een’ s petition.

Wt hout know edge of the court’s order, on Novenber 15, 2000,
Mat een, now represented by counsel, filed his reply to the State’s
response. The State then filed a sur-reply on Novenber 27, 2000,
al so wi thout know edge of the order.

By letter dated July 31, 2001, Mateen's counsel wote to the
judge who denied and dismssed Mateen's petition. Counsel
expl ai ned that he had “received on July 11, 2001, fromthe Ofice
of the Attorney Ceneral, a copy of the . . . Oder den[ying]”
Mat een’ s petition. “The OFfice of the Attorney General advises
that it received the Court’s Order on Decenber 13, 2000, but we
never received a copy from chanbers or the Cerk’s Ofice.” He
asserted that “we are aggri eved” by the order because the court did
not consider Mateen's tinely reply, which was filed after the

order, and Mateen lost his right of appeal due to the |ack of

notice. He asked the court to exercise its revisory powers under
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Md. Rul e 2-535(b) by reissuing and refiling its order nunc pro tunc
so that Mateen could appeal. The Attorney General did not oppose
the request. The court granted the request for limted relief, by
order dated Septenber 28, 2001. Mateen, once again acting pro se,
filed this tinmely appeal, raising the sanme grounds asserted in his
habeas petition and reply.

Mat een argues that he was denied due process because his
habeas petition was denied w thout a hearing. We di sagree.
Al t hough the court erred procedurally in initially denying the
petition before considering Mateen's response and the State’s
reply, it corrected that procedural error, with the agreenent of
the parties, by reconsidering the pl eadi ngs and i ssui ng a new order
denying the petition. Mor eover, because we conclude that the
pl eadi ngs and record show that Mateen was not entitled to any
relief (see infra Parts Il and IV), the court’s premature denia
of the petition did not harm Mateen. Thus, the court did not err
i n denying his habeas petition w thout a hearing.

III.
Sentence Increase Claim

A.
The Sentence Pronounced On March 19, 1982

Mat een contends that he is being wongfully confined as a
“l'ifer” and wongfully considered for parole as a lifer, because
the sentence of 50 years that was announced at the March 19, 1982

re-sentencing was increased illegally through the i nproper actions
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of the DOC, the Parole Comm ssion, the sentencing judge, and the
court. Mateen argues that the sentence that Judge Levin actually
pronounced on March 19, 1982 was 50 years, as reflected in the
commtment record that his court clerk created on that date.
Al ternatively, he argues that there is such uncertainty as to the
announced sentence that he is entitled to the benefit of that
anbiguity under the rule of lenity.

Mat een points to the foll ow ng docunents to support his claim

. The commitment record made on the day of the March 19, 1982
re-sentencing hearing. That record, signed by the court clerk
who was present at the sentencing, states that Mateen was
sentenced to “Fifty (50) years.”

. The April 6, 1982 “sentence and detainer status change report”
I ssued by the DOC, stating that Mateen’s sentence had been
“reduced on 3-19-82 to 50 yrs. fromlLife.”

. The October 28, 1992 letter from the then chairman of the
Maryland Parole Commission to the sentencing judge, pointing
out that the 50 year termis |less than the statutory ni ni num
life sentence for first degree nurder, and asking the judge to
clarify whether he intended to i npose a life sentence with al
but 50 years suspended.

. Judge Levin’s response letter, dated November 3, 1982, to the
Parole Commission: “Please forgive ny inartistic sentencing.
It was ny intention to sentence himto |ife and suspend al
but fifty years.”

. The November 16, 1982 “sentence and detainer status change
report” issued by the DOC, stating that Mateen’ s sentence “now
reads: Life — suspend 50 years” and citing Judge Levin's

| etter “explaining [the] change of sentence.”

. An April 4, 1984 revised commitment record, stating that
Mat een’ s “SENTENCE CHANGED TO READ:. Bal ance of Natural Life
and all but Fifty (50) years suspended.”

. An April 6, 1984 letter from Judge Levin to Mateen responding

18



to an April 1, 1984 letter from Mateen to him regarding the
sent ence change, in which Judge Levin expl ai ned that “[u] nder
Maryl and | aw when a person is found guilty of first degree
murder the judge nust sentence him to life inprisonment.
However, the judge can suspend part of that sentence, which |
did in your case. Your comm tnrment order has been rewitten by
the clerk’s office in order to reflect what | stated above[.]”

Mat een contends that as a result of his wongful confinenent
as a lifer, he has been declared either ineligible or unsuitable
for parole, pre-release security classification, work rel ease, and
famly | eave.

The State’s response to Mateen’s argunent is that the sentence

announced on March 19, 1982 was “unanbi guously” life with all but
50 years suspended. In support of that position, it relies
exclusively on the “operative facts . . . froma single * Comm t nent

Record’ issued on April 4, 1984[.]" Wt hout acknow edging or
addressing the significance of the Mrch 19, 1982 comm tnent
record, it asserts that Mteen’s conplaint that he is being
unlawful ly confined as a lifer should be rejected because it is
“W thout a proper basis in the record.”

W find the State’s argument disingenuous. G ven the March
19, 1982 commitnent record, and Mateen’s focus on it in his habeas
petition (and during his years of effort to clarify his sentence),
we may not sinply ignore that conmmtnent record in favor of the

revised April 4, 1984 commitnent record.® The 1982 conmm tnent

®fln failing to address the existence or significance of the
March 19, 1982 comm tnent record, or of the correspondence anpbng
(conti nued. . .)
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record constituted the official notice of the sentence inposed at
the re-sentencing hearing. See CS 8§ 9-103(a)(2). The 1984
comm tnment record was not created until nore than two years | ater
in fact, it was issued just three days after Mateen wote to Judge
Levin about the nmatter and two days before the judge’'s reply to
Mat een. Moreover, the 1984 record explicitly acknow edges t hat
Mat een’ s 50 year sentence was “CHANGED TO READ' |life with all but
50 years suspended.

Based on the available docunentary record created after
Mateen’s re-sentencing, we agree with Mateen that either the
sentence actually announced at the March 19, 1982 hearing was 50
years, or there is such uncertainty as to the announced sentence
t hat the doubt nust be resolved in his favor. See, e.g., State v.
Sayre, 314 M. 559, 565 (1989)(under rule of lenity, anbiguous
sentence nmust be construed as |esser of the possible penalties).
The absence of a transcript fromthe March 19, 1982 re-sentencing
heari ng makes it inpossible to review the actual pronouncenent of
the sentence. W therefore conclude that, together, the March 19,

1982 conmitnent record and the judge' s Novenber 3, 1982 letter

6. ..conti nued)

the Parole Conm ssion, Judge Levin, and Mateen regarding the
sentence, the State fails to address the foundational issue raised
in Mateen’s habeas petition: whether Mateen has been wongfully
confined and considered for parole as a “lifer,” due to an i nproper
increase in his sentence. W expect counsel appearing before this
Court to acknow edge and address the significance of docunents
material to such a central issue as the legality of confinenent
under an altered sentence.
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raise an inference that the sentence, as it was actually but
“inartistically” pronounced at the hearing, was 50 years rather
than life with all but 50 years suspended. Thus, we shall proceed
on the factual premse that at the March 19, 1982 re-sentencing
hearing, the judge inposed a 50 year term of incarceration. W
turn now to the questions raised by that sentence.

B.
The Sentence Correction

The threshol d question is whether a 50 year sentence for first
degree nurder was a | egal sentence. The answer is “no,” because it
is less than the mninmum life sentence mandated by the Genera
Assenbly. See, e.g., MI. Code (1957, 1996 Repl. Vol., 2001 Cum
Supp.), Art. 27 8 412(b)(“a person found guilty of nurder in the
first degree shall be sentenced to death, inprisonnent for life, or
i mprisonment for life without the possibility of parole”’); State
v. Green, 367 MI. 61, 80 (2001)(“once the predicate requirenents
for inposition of the . . . sentencing provisions have been
established, a sentencing court has no choice but to inpose the
mandat ory m ni mum penalty prescribed”); Shilling v. State, 320 M.
288, 295 (1990)(“a trial judge cannot inpose a | egal sentence |ess
than the m ni mumrequired under the statute”); State v. Hannah, 307

Md. 390, 402 (1986)(sentence of probation before judgnment on

"Persons who were under the age of 18 or were nentally
retarded at the tine the nurder was cormmitted nmay not be sentenced
to death. See M. Code (1957, 1998 Repl. Vol., 2001 Cum Supp.),
Art. 27 § 412(9g)(1).
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handgun of fense with statutory m nimum sentence of 5 years was an
illegal sentence).

The next question is whether the court had the power to
correct the illegal 50 year sentence by inposing the |onger
sentence of |ife with all but 50 years suspended. The answer is
“yes.” Under MI. Rule 4-345(a), the court retained revisory power
to correct this illegal sentence “at any tinme.” Judge Levin was
not required to wait for a notion to correct the illegal sentence;
he was entitled to do so on his own initiative. See State v.
Griffiths, 338 Ml. 485, 496 (1995).

The record shows that as a result of Judge Levin's Novenber
1982 letter and in connection with the judge’s April 1984 letter,
the DOC revised its sentence change report and the court revised
its commtnent record. The cunulative effect of these actions by
Judge Levin, the court, the Parol e Comm ssion, and the DOC was t hat
the illegal 50 year sentence was “corrected” and Mateen's term of
confi nenment was i ncreased to conply with the mandatory mninumlife
sentence required under Art. 27 section 412(b).

Correcting Mateen’s il l egal sentence was permni ssi bl e under M.
Rul e 4-345(a). |In Ridgeway v. State, 369 M. 165, 171-72 (2002),
the Court of Appeals recently explained that when an initial
sentence is illegal, a court may correct it “at any tine,” and then
i npose a new | egal sentence w thout violating the Doubl e Jeopardy

Clause. See id. Ridgeway was charged with firing three shotgun
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blasts into an occupied trailer, hitting tw adults and
endangering, but not physically injuring, three children. The jury
convi cted Ridgeway of first degree assault against the adults, but
acquitted him of the sane charges against the children; instead,
Ri dgeway was convi cted of recklessly endangering the children.

At sentencing, however, the court erroneously inposed three
consecutive ten year sentences for first degree assault agai nst the
children, then nerged the reckless endangernent counts into the
first degree assault counts. The clerk’s office immediately
notified the sentencing judge of the sentencing error. The court
recalled the case later the sane day, vacated the three assault
sentences with respect to the children, and, relying on Rule 4-
345(a), sentenced Ri dgeway to three consecutive five year sentences
on the reckl ess endangernent counts that it previously had nerged
into the illegal assault sentences.

This Court rejected R dgeway’' s argunent that the court had
i mproperly increased his sentence on the reckless endangernment
counts from zero to five years. W held that the original
sentences on the first degree assault counts were illegal sentences
that the court could correct at any tine under Mil. Rule 4-345(a).
See Ridgeway v. State, 140 Md. App. 49, 61-65 (2001). W also held
that the subsequently inposed five year sentences on the reckl ess
endanger nent convictions did not constitute double jeopardy. See

id. at 63-65.
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The Court of Appeals agreed and affirnmed, explaining that “[a]
court cannot punish a defendant for a crinme for which he or she has
been acquitted.” See Ridgeway, 369 M. at 171. The Court
enphasi zed the critical distinction between correcting “a m stake

or a ‘slip of the tongue’” and correcting an illegal sentence. See
id. at 172-73. In correcting a sentence that the court m stakenly
pronounced but did not intend to inpose, but which otherw se was a
| egal sentence, the court acts within the narrow scope of Rule 4-
345(b), which prevents it fromincreasing the original sentence.
In contrast, in correcting the erroneous pronouncenent of a
sentence that is illegal (whether or not the court intended to
i npose that sentence), the court that re-sentenced Ri dgeway acted
within the broad authority of Rule 4-345(a). See 1id. at 173.
Under that rule, the court could vacate the illegal sentence and
i npose a |l egal one without violating the Doubl e Jeopardy C ause.
See id. at 173-74.

Ridgeway teaches that if the original sentence was illegal,
whether indirectly as in the case of Ridgeway’s nerged sentences,
or directly as in the case of Mateen’s 50 year sentence for first
degree nurder, it may be corrected by the inposition of a |ega
sentence, even though the corrected sentence is |onger than the
original illegal sentence. Being the “first |egal sentence,” the
corrected sentence cannot, and does not, “add on” to the original

illegal sentence. See id.
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A contrary view, in which the illegal original sentence
beconmes a benchmark m ni mumfor the corrected | egal sentence, woul d
effectively prevent the courts fromcorrecting any sentence that is
i1l egal because it is less than the nmandatory statutory m ninmum
That would be inconsistent with the |anguage and purpose of M.
Rul e 4-345(a)(“The court may correct an illegal sentence at any
time”), and of CJ section 12-302(c), which explicitly gives the
State a right to appeal when “the trial judge failed to i npose the
sentence specifically nandated by the Code.” See Green, 367 Ml. at
80 (State has statutory right to appeal sentence that is | ess than
the mandatory m ni num sentence prescri bed by statute).

As we have noted, the record before us shows that Judge Levin,
the DOC, and the Parol e Comm ssion sought to correct the illegally
shorter sentence of 50 years, by replacing it with a corrected
| egal sentence of life with all but the 50 years suspended. The
next question we nust ask is whether the extra-judicial manner in
which this de facto correction occurred was | awf ul .

The answer is “no.” Subsection (d) of MI. Rule 4-345 |imts
the court’s exercise of its broad powers under subsection (a), by
providing that “[t]he court may . . . correct, or vacate a sentence
only on the record in open court, after hearing from the
defendant[.]” It is wundisputed that Mateen's sentence was
corrected without notice to Mateen and without a hearing. This

of f-the-record correction of an illegal sentence was error. Upon

25



recei ving the Parol e Conmm ssion’s request for clarification, Judge
Levin shoul d have notified Mateen and schedul ed a hearing at which
the sentence correction and the reasons for it were explained on
the record.® As we see it, then, the problem here is not the
correction of the illegal sentence, but the manner in which the
State attenpted to nake the correction

This conclusion brings us to our |ast question concerning
Mat een’ s sentence: was Mateen prejudiced by the | ack of notice or
a hearing under Rule 4-345(d)? W answer “no” in the unique
ci rcunst ances presented by this case.

As we have noted, Mateen could not legally be sentenced to 50
years for first degree nurder. The mininmumlegal sentence for that
crime was life, with the possibility of parole and with a nunber of
years suspended. That is precisely the sentence that WMateen
received as a result of the March 19, 1982 re-sentencing hearing
and the de facto correction of his sentence. Thus, Mateen cannot
conplain that notice or a hearing on the sentencing correction
coul d have yielded sonething less than a life sentence with sone
term of it suspended. I nstead, the only “better” sentence that
Mat een could have obtained would have been one in which the
unsuspended portion of his sentence was | ess than 50 years.

W see nothing in the record, however, upon which we could

81 ndeed, if he had done so, the March 19, 1982 sentencing
transcript is nore likely to have been preserved.
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concl ude t hat Judge Levin woul d have suspended a greater portion of
Mateen’'s lifeterm On March 19, 1982, Judge Levin determn ned t hat
Mat een shoul d serve 50 years, |ess applicable credits. He did so
after Mateen had a full and fair opportunity on the record to
present his “best case” for a shorter period of incarceration.
Significantly, Mteen has never contended that sonething happened
during the ei ght nont hs between the March re-sentenci ng heari ng and
the judge’s Novenber statenent that the appropriate sentence for
Mateen was life with all but 50 years suspended, to persuade the
judge to shorten the 50 year term of incarceration. Nor do we
di scern any such reason fromthe record.

Accordi ngly, we conclude that the court’s error in failingto
provide Mateen notice and a sentence correction hearing was
harm ess, because there is no reason to believe that notice or a
heari ng woul d have yielded a “better” sentence for Mateen. W hold
that Mateen is not entitled to relief fromhis corrected sentence
of life with all but 50 years suspended.

In doing so, we necessarily reject Mateen's conplaints that
his opportunities for parole, pre-release, famly |eave, and work
rel ease have been wunlawfully curtailed because he has been
inproperly classified as a “lifer” since 1982. We turn now to
Mat een’ s alternative conplaint that, as alifer, he has been deni ed
meani ngf ul consi deration for parole, pre-rel ease, work rel ease, and

famly | eave.
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Iv.
“Meaningful Consideration” Claims

A.
Background

Prelimnarily, we review the background underlying Mateen' s
“meani ngful consi deration” clains. Mat een becane eligible for
parole in 1986. See CS § 7-301(d)(inmate serving |ife termbecones
eligible for parole after serving 15 years or equivalent, after
considering dimnution credits). Since then, the Maryl and Parol e
Commi ssion “review ed] [his case] and ma[ de] reconmendations to the
Governor . . . concerning parole of an inmate under a sentence of
life inprisonnent.” CS § 7-206(3). Beginning in 1986, Mateen
recei ved annual parol e hearings.

During his incarceration, Mteen also earned, through good
i nstitutional behavior, a pre-release security classification, and
withit, the opportunity to participate in work rel ease and famly
| eave progranms. He eventually obtained a supervisory job while on
wor k rel ease, and enjoyed regular famly leave. At the time, pre-
rel ease status was necessary for work release and famly |eave
privileges, and, in turn, successful work release and famly | eave
experiences were a pre-requisite for obtaining parole.

In 1993, however, the State “tightened” its eligibility

standards for pre-release, work release, and famly leave.® On

°The changes followed a series of crimes commtted by lifers
while on parole, work release, and famly | eave. See Knox V.
(conti nued. . .)
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April 28, 1993, the Conmi ssioner of Correction (the “Conmm ssioner”)
cancelled famly leaves for lifers. On June 9, 1993, the
Comm ssioner also declared that lifers with a portion of their
sent ence suspended (including Mateen) were no |onger eligible for
work release, and could no longer be classified below nedium
security. See Knox v. Lanham, 895 F. Supp. 750, 753 (D. Md. 1995).

At Mat een’ s Sept enber 1993 parol e heari ng, however, the Parole
Comm ssion recommended reinstatenent of Mateen’s famly |eaves
which the Comm ssion still considered to be a prerequisite for
parole. In Decenber 1993, the Conm ssioner revised DOC security
classification policy to provide that lifers serving a partially
suspended sentence (including Mateen) could be classified bel ow
medi um security with the approval of the Conmm ssioner. See 1id.
(citing DOC 100-005 (Sept. 25, 1995)).

After Mateen's Septenber 1994 parole hearing, the Parole
Comm ssion considered Mateen's parole request en  banc.
Notwi t hstanding the new concerns about paroling lifers, it
recommended to the Governor that Mateen be parol ed.

Wil e Mateen’ s parol e recommendati on was pending before the
Governor, the United States District Court for the D strict of
Maryl and rul ed that the Parole Conm ssion could not require, as a

condition precedent to granting parole, that a lifer had to be on

°C...continued)
Lanham, 895 F. Supp. 750, 753 (D. M. 1995).
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work release or had to be classified bel ow nedium security. See
Knox, 895 F. Supp. at 758. On July 31, 1995, the federal court
hel d that the Parole Comm ssion’s unwitten but inflexible policy
to that effect essentially converted a |life sentence with the
possibility of parole into alife sentence without the possibility
of parole. See 1id. Thus, the Parole Comm ssion’s policy
constituted an unconstitutional ex post facto | aw. *°

In his opinion, Judge Mtz enphasized the inportance of
preserving the prospect of parole for inmates serving a life
sentence. The rationale for his decision was that each inmate
serving a |ife sentence is entitled to “neaningful parole

consideration,” even if nost lifers are not parol ed.

The Constitution of the United States provides that "[n]o
State shall . . . pass any . . . ex post facto Law." See U S
Const. art. 1, 8 10, cl. 1. The ex post facto prohibition applies
"to penal statutes which disadvantage the offender affected by
them " Collins v. Youngblood, 497 U.S. 37, 41, 110 S. . 2715,
2718 (1990). Article 17 of the Maryland Declaration of Rights
simlarly states:

[ Rl etrospective Laws, punishing acts comm tted
bef ore t he exi stence of such Laws, and by them
only declared crimnal, are oppressive, unjust
and inconpatible with liberty; wherefore, no
ex post facto Law ought to be nade .

Ex post facto |aws incl ude [e]very law that aggravates a crime,

or makes it greater than it was, when committed,’” and “‘[e]very
| aw t hat changes the punishment, and inflicts a greater punishment,
than the | aw annexed to the crinme, when committed.’” Collins, 497

U S at 41-42, 110 S. &. at 2719 (quoting Calder v. Bull, 3 U.S.
386, 390, 1 L. Ed. 648, 650 (1798))(enphasis in original); see
Gluckstern, 319 Ml. at 664-672.

30



It may well be . . . that "“lifers” are
only rarely granted parole. However, prior to
the adoption of the measures here in question,
that rare opportunity did exist for lifers who
displayed an exceptional attitude and who
compiled an excellent record while
incarcerated. That opportunity has now been
taken from them. The record establishes
beyond dispute that (1) under current Parole
Commi ssion policy prisoners wll not be
recommended for parole unless they are on work
rel ease, (2) prisoners cannot participate in
work release unless they are classified to
pre-rel ease security and (3) under DCD 100-1
i fers cannot be granted pre-rel ease security.
The effect of these changes is to foreclose
lifers fromever being able to obtain parole.
Hope and the longing for reward for one's
efforts |lie at the heart of the hunman
condition. Their destruction is punishnent in
t he nost profound sense of the word.

Id. (enphasi s added).

To ensure that |ifers obtain neaningful parole consideration,
Judge Motz ordered t he Parol e Comm ssioners to abandon their policy
of requiring work release and famly | eave as a precondition for
par ol e.

As | ong as the Maryl and Di vi sion of Correction
mandates that plaintiffs cannot be classified
bel ow nmedi um security and as | ong as no i nmate
classified in nmedium security or higher is
permtted to participate in work rel ease and
famly |eave programs, no Maryland Parole
Comm ssioner may require as a condition for
recommending the parole of any inmate who
falls within the plaintiff class that he or
she be actively participating in a work
rel ease or famly | eave prograni.]

Id. at 762.

On Septenber 21, 1995, two nonths after the Knox decision
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whi | e t he Parol e Conm ssion’s parol e reconmendati on for Mateen was
still pending before him Governor d endeni ng announced at a news
conference that he did not intend to grant parole to any inmate
serving a life sentence for nmurder or rape, unless the inmate was
very old or termnally ill. See Lomax v. Warden, Maryland
Correctional Training Ctr., 120 Ml. App. 314, 317 (1998), arrf’d,
356 Md. 569 (1999). He also “stated that he had ‘directed the
Parole [Comm ssion] not to even recomend — to not even send to
[his] desk — a request for parole for [such] nurderers and
rapi sts.’”” Id

Consi stent with that announcenent, the Governor deni ed Mateen
par ol e. Handwritten notations, dated “11-27-95,” appear on the
Parole Conmission’s docunents regarding the 1994 parole
recommendation for Mateen, stating that Mateen was “deni ed parole
by Gov.” In the *“decision” blank on that form the Parole
Conmi ssion inserted “[Rehear] 11/98.”

The Governor’s “life neans life” policy statenent pronpted a
nunber of unsuccessful <challenges by inmates serving life
sent ences. See Griggs v. Maryland, 263 F.3d 355, 359 (4th Cir.
2001), cert. denied, __ U S _ , 122 S. . 1093 (2002); Herrera v.
State, 357 Md. 186, 189 (1999); State v. Kanaras, 357 Md. 170, 185
(1999); Lomax v. Warden, Maryland Correctional Training Ctr., 356
Md. 569, 580-81 (1999); Campbell v. Cushwa, 133 MI. App. 519, 540-

45 (2000). In Lomax, the Court of Appeals held that the Governor’s
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statenent did not violate the ex post facto clause because it was
nmerely an interpretive policy that reflected how the Governor
intended to exercise the considerable discretion that he has to
deny parole to lifers.

Under the plain | anguage of the state and
federal constitutions, . . . the ex post facto
prohibition applies only to a "law " . .

[ T] he ex post facto prohibition does not apply
to a "change in guidelines assisting [a
government agency] in the exercise of its
di scretion.” This Court, as well as nunerous
other courts, [has] taken the position that
the ex post facto clauses are inapplicable to
"parole guidelines [which] 'do not have the
force and effect of law but are nerely
"policl[ies] . . that show how

discretion is I|ker to be exercised[.]""

Id. at 576 (citations omtted).

The TLomax Court nevertheless cautioned that the Parole
Comm ssion may not rely on the Governor’s “life neans life” policy
as conclusive grounds to deny a parole recomendation. Affirmng
that the Conmission remains obligated to performits duties on a
case- by-case basis, the Court held that the policy may not play any
role in the Parol e Comm ssion’s consideration of parole for lifers.

“[T]he [Governor’s] pronouncenent has no
bi nding effect on the duties of the
Comm ssi on. The pronouncenent does not,
I ndeed cannot, af f ect the Commi ssion's
responsi bilities pursuant to Ml. Code, article
41, sections 4-501 et seq. and COVAR
12.08.01.17 § A These provisions set forth
the Conmi ssion's powers and duties, including
adm nistrative review of the files of
prisoners sentenced to |life inprisonnment, and
specific suitability factors the Comr ssion
nmust consi der at a parole hearing. Wile what
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action the Governor intends to take wth
respect to any Conm ssion reconmendation of
parole for a lifer not comng within the terns
of the Governor's pronouncenent may engender a
|l ess than full sense of job satisfaction on
the part of a Commssion nmenber, t he
Conmi ssion nust continue to do what the |aw
directs it to do. Thus, to the extent that
the portion of the Governor's pronouncenent
directing the "Parol e [ Comm ssion] not to even
recomrend — not to even send to [his] desk — a
request for parole for nurderers or rapists,"”
suggests that the Conmission ignhore its
| egally prescribed duties regarding parole
recommendations for |lifers, the Conmmi ssion
must i gnore t hat portion of t he
pronouncenent.”

Id. at 580 (quoting Court of Special Appeals’ opinion, 120 Ml. App.
at 335-36)(citations omtted).

I n Kanaras, the Court of Appeals reiterated that the Parole
Comm ssion “nmust continue to apply the statutory factors and make

reconmendati ons to the Governor of those i nmates sentenced to life

i mprisonment who are eligible for parole and who, in the
Comm ssion’s judgnent, should be paroled.” Kanaras, 357 M. at
185. It characterized “acts of the Parole Comm ssion and the

Comm ssi oner of Correction, which had the effect of denying i nmates
[serving life sentences] the parole consideration to which they
were entitled under the statutory schene,” as illegal conduct that
Is “subject to correction through a proper proceedi ng, such as a
decl aratory judgnent action, a mandanus action, or a habeas corpus
proceeding.” 1d. |If “the illegal acts of those adm nistrative

of ficials have [ not] been corrected t hrough appropri at e proceedi ngs
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[the inmate] may certainly file such appropriate action.”
Id.; see also Herrera, 357 Md. at 188 (“the Parol e Comm ssion nust
apply the pertinent statutory factors and recomrend to t he Gover nor
for parole those inmates sentenced to |life inprisonment who are
eligible for parole and who, in the Conm ssion’s judgnent, should
be parol ed”).
Wth these events and lessons in mnd, we turn to Mateen’'s
cl ai ns that he has been deni ed neani ngful consi deration for parole,
pre-rel ease status, work release, and famly | eave.

B.
Parole

The Par ol e Conmi ssion has a statutory duty to “revi ew and nake
recommendations to the Governor . . . concerning parole of an
i nmat e under a sentence of life inprisonnent . . . .” CS § 7-206.
“A Conmm ssion panel that consists of two conm ssioners shall
determ ne, by unani nbus vote, whether the inmate is suitable for
parole in accordance with the factors and other information
specified in [CS] § 7-305[.]” CS § 7-307(b)(1)(i). In that event,

“the case shall be presented by the panel to the Conm ssion en

banc.” COVAR 12.08.01.17.A(7)(f). “If the Comm ssion neeting en
banc agrees . . . , the Conmmssion’s recommendation for parole
shall be forwarded to the Governor.” COVAR 12.08.01.17.A(7)(9).

Inmates serving a life term“my only be paroled with the approval
of the Governor.” CS § 7-301(d)(4); see COVAR 12.08.01.17.A(7)(e).

The Parole Comm ssion has less discretion in determ ning
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whether to recomend parole for a particular lifer than the
Governor has in determ ning whether to followthat recommendati on.
See, e.g., Op. Att’y CGen. No. 01-002, January 25, 2001, reprinted
in, 28-3 M. R 164 (Feb. 9, 2001), 2001 Md. AGLEXIS 2, *11 (“The
Governor has . . . Dbroader discretion in determ ning whether to
accept that recomendation”). The Commi ssion’s discretion is
circunscri bed by the requirenent that its parol e decision nust be
based on factors and information identified in CS section 7-305%"

and in its own regul ations.! See Herrera, 357 Ml. at 188-89; see

1The statutory factors include

(1) the circunmstances surrounding the
crime;

(2) the physical, nental, and noral
qualifications of the inmate;

(3) the progress of the inmate during
confinenent . . . ;

(4) whet her t here i's reasonabl e
probability that the inmate, if released on
parole, wll remain at |iberty wthout

violating the | aw,

(5) whether release of the inmate on
parole is conpatible with the welfare of
soci ety; [and]

(7) any recomendation nmade by the
sentencing judge at the tinme of sentencing.]

CS § 7-305.

2The Conmi ssion’s regul ations repeat the statutory factors,
and add t hat

(continued. . .)
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2(. .. continued)
[t] he Comm ssion al so considers the foll ow ng
criteria:

(a) Whether there is substantial risk the
individual will not conformto the conditions
of parole;

(b) \Whether release at the tine would
depreci ate the seriousness of the individual’s
crinme or pronote disrespect for the | aw

(c) Wiether the individual’s release would
have an adverse affect on institutional
di sci pli ne;

(d) Whet her the individual’s continued
incarceration will substantially enhance his
ability to lead a law abiding life when
rel eased at a | ater date.

(3) To nmake these determnations the
Comm ssi on exam nes:

(b) The offender’s behavi or and adjustnent in
his participation in institutional and self-
hel p prograns;

(d) The offender’s current attitude toward
society, discipline, and other authority,
etc.; :

(f) Whether the offender has denonstrated
enotional mturity and insight into his
pr obl ens;

(g) Any reports or recomendati ons made by the
sentencing judge, the institutional staff, or
by a professional consultant such as a
physi ci an, psychol ogi st, or psychiatrist;

(j) The offender’s ability and readiness to
assunme obl i gations and undert ake
responsi bilities;
(continued...)
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also Patuxent Inst. Bd. of Review v. Hancock, 329 M. 556, 583
(1993)(“a statute, adm nistrative rul es or regul ati ons, or accepted
practices nmay provide” a “constitutionally protected liberty

interest in parole rel ease”).

In this case, Mteen argues that his “life with parole”
sent ence has been converted to a “life w thout parole” sentence by
the Parol e Commi ssion’s de facto i nplenentation of the “life nmeans

life” policy, via a “rubber stanp” decision to rehear his case in
three years and not to recomend parole.®® W agree with Mteen
that such rubber stanping would not afford him the neaningful
parol e consideration to which he is entitled, because it woul d not
fulfill the Comm ssion’s statutory obligation to consider the
applicable statutory and regulatory factors. A parol e decision
resulting froman unwitten and inflexible policy of inplenenting
the “life nmeans life” policy via a rubber stanped denial of a
parole recomendation is an inperm ssible neans of determning
whet her an i nmate should be recommended for parole.

W also specifically reject the notion that such rubber

2(, .. continued)
(1) Any other factors or information which the
Comm ssion may find relevant to the individual
of fender’ s consideration for parole.

COVAR 12. 08. 01.18. A.3 (2001).

BLi ke Lomax, Mateen was recommended for parole before the
Governor made his “life nmeans life” statenents, and was denied
parol e shortly after the press conference.
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stanping is harnmess. Despite the Governor’s announced intent to

rej ect parol e recommendati ons for nmurderers sentenced to life with

the possibility of parole, we cannot say that the outcone of any
particular parole recomendation is certain. “The Governor’s
announcenent did not bind him and he can enploy different

gui del i nes whenever he desires to do so.” ILomax, 356 Mi. at 577.

Mor eover, the next governor may exercise parole discretion in a

di fferent way than his or her predecessor, and in doing so, could

view a record of prior parole recomendations and denials

favorably.

Here, Mateen contends that even though the Parole Comm ssion
recomended himfor parole in Septenber 1994, he has not received
any neani ngful parol e consideration since the Governor’s Septenber
1995 press conference. Citing the following facts reflected in
Parol e Conmmi ssion docunents, he clains that the Comm ssion
routinely has declined to consider or reconmend him for parole
wi t hout affording himthe individualized determ nation to which he
is entitled.

. From 1986, when he first becane eligible for parole, unti
1995, when the Governor instructed the Parole Comm ssion not
to send hi mparol e recommendati ons for nurderers serving life
sent ences, Mateen was consi dered for parole annually for nine
consecutive years, from 1986 through 1994.

. After Mateen s Septenber 23, 1994 parole hearing, the Parole
Commi ssi on recomended to t he Governor that Mateen be parol ed.
Fourteen nonths later, in Novenber 1995, two nonths after the

Governor’s press conference, the Governor denied that parole
recomrendat i on.
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. Since that time, the Parole Conm ssion has increased the
i nterval between Mateen’ s parol e considerations fromone year
to three years. It is undisputed that the Parol e Comm ssion
did so in both 1995 and 1998. *

. Since Septenber 1995, the Parole Commission has not
recommended Mateen for parole, even though allegedly he has
mai nt ai ned the sane strong institutional record that he had
when he was recommended for parole in 1994. I n Sept enber
2002, Mateen wi Il have served 30 years.

Al though the circuit court held that Mateen failed to state a
cogni zabl e cl ai m agai nst the Parole Conm ssion, it did so w thout
specifically addressing Mateen's mneani ngful parole consideration
claim W therefore nust exam ne the record to determ ne whet her
t here was any reasonabl e basis for Mateen’s conpl aint.

Mat een does not appear to base his “nmeaningful parole
consideration” claimon the Governor’s denial of his 1994 parole
recomendation. ! Instead, he challenges the manner in which the
Par ol e Conmmi ssion has perforned its statutory duty of determ ning
whet her he deserves to be recommended for parol e since the Governor
announced that he would not grant parole to lifers serving nurder
sent ences.

Based on our independent review of Mateen's habeas petition

and t he docunents in the record before us, we concl ude that ©Mateen

MI'n 1998, the Parole Comm ssion decided to rehear Mateen's
par ol e request in Novenber 2001. The results of any parol e hearing
that Mateen may have had in 2001 are not reflected in the record
bef ore us.

Such a cl ai mwoul d be unsuccessful, for the reasons set forth
i N Lomax v. Warden, Maryland Correctional Training Ctr., 356 M.
569, 576-77 (1999).
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did not state a cognizable claimthat the Parol e Comm ssion denied
hi m nmeani ngf ul parol e consideration. WMateen is not entitled to a
parol e reconmendation sinply because he previously received one.
At each parole hearing, the Parole Comm ssion must consider a
nunber of factors in deciding whether to recomend parole. Anong
those factors are “[t]he offender’s current attitude toward
society, discipline, and other authority,” and “[w hether the
of fender has denonstrated enotional maturity and insight into his
probl ens.” COVAR 12.08.01.18. A 3. The Comm ssioners’ remarks
after the 1998 parol e hearing state that Mateen “fail ed to show any
renorse for the event and was evasi ve about narrative.” Thus, the
deci sion not to recommend Mat een for parol e refl ected an assessnent
that his “current attitude” did not nerit such a recomendati on

whi ch, under the applicable standards, is a legitinmte reason for
the Parole Commission’s decision. When the Parole Conmi ssion
applies the statutory and regulatory factors, the inmate has
recei ved nmeani ngful parol e consideration, even if he does not agree
with the decision or the reasons for it. See Lomax, 356 M. at
580.

Mat een also conplains that he is being denied neaningful
parol e consi derati on because t he period between his parol e hearings
has i ncreased fromone year to three years. W again disagree.

We acknow edge that the increase in the interval between

Mat een’ s parol e hearings occurred just after the Governor held his
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“l'ife nmeans |life” press conference, and that one reasonable
inference from the timng of that increase is that the Parole
Comm ssion did so in an effort to honor the Governor’s request not
to reconmend parole for inmates serving a life sentence for nurder.
Even so, such an exercise of discretion was not i nproper. The
Court of Appeals recognized in Lomax that parole discretion may be
exerci sed i n accordance with an announced “life means |ife” policy,

because such [plarole guidelines . . . do not have the force and
effect of law,” but are nerely ‘polic[ies] that show how .

discretion is likely to be exercised[.]’” Lomax, 356 MiI. at 576
(citationomtted). Althoughthere arerequirenents that i nmates be
considered for parole at specifiedintervals, the Parol e Conm ssion
has discretion to schedule a parole hearing earlier than the
mandat ory hearing date. Mateen concedes that under the applicable
regul ations, he is not entitled to an earlier parole hearing.
Because t he Parol e Commi ssion af forded Mateen his mandat ory parol e
hearings, we will not disturb the Parole Commi ssion’s decision to

rehear his case in three years.

C.
Pre-Release, Family Leave, And Work Release

1.
Pre-Release

Mateen clainms that the DOC s decision to give him a medi um
security classification, thereby making it inpossible for himto

obtain pre-release status until one year before his mandatory
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supervi sed release date, is just another inpermssible “rubber
stanp” net hod of inplenmenting the “life means life” policy. Again,
his claimis not cognizable. Prison security classifications “do
not alter, increase, or enhance the sentence. Rat her, such
cl assifications constitute matters of i nt ernal prison
adm nistration.” Campbell, 133 M. App. at 541. DOC regul ations
authorize the Comm ssioner to nodify an inmate’'s security
classification “for any reason,” such that inmtes do not have “a
reasonabl e expectation of remaining in any given security
classification status.” 1Id. at 545 (citing DCD 100-005.11.T). For
this reason, “[t]he classification of prisoners is ordinarily a
matter vested in the discretion of prison admnistration, in
accordance with statute and COVAR regul ations.” Id. at 536

Accordingly, “[i]nmates in Maryland do not have a vested right to
obtain a reduction in security status because, under DCD 100- 005,
DOC officials have discretion in approving classification
recommendations.” Id. at 547.

2.
Work Release And Family Leave

Finally, Mateen conplains that he is being denied neani ngful
consideration for work release and famly | eave. Once again, we
find no nerit in his conplaint.

The DOC has discretionary authority to create and regul ate
work release and famly | eave prograns. See CS § 3-801, § 3-811;
Knox, 895 F. Supp. at 758. 1In the exercise of that discretion, it
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may provide that lifers are not eligible to participate in these
progr ans. See Knox, 895 F. Supp. at 758-60. Because Mateen is
entitled to participate in work rel ease and fam |y |l eave only if he
can show that he neets the eligibility standards adopted by the
DOC, and under those standards, he is presunptively, but not
irrebuttably, ineligible due to his Iife sentence, he has not been
deni ed neani ngful consideration for these prograns.
Conclusion
W have reviewed the habeas court’s denial of Mateen's
petition, albeit wthout the benefit of that court’s reasons, and
wi t hout the benefit of relevant briefing by the State. In that
effort, we have addressed all of the substantive issues raised by
Mateen in his habeas petition and pleadings. We concl ude that
al though Mateen has had legitimte cause to conplain about the
manner in which his sentence was changed, for the reasons set forth
in Parts 11l and 1V, he does not have a cogni zabl e habeas claim
agai nst any of the appellees. W therefore find no error in the
habeas court’s conclusion that Miteen “is not entitled to any
[ habeas] relief,” and affirm the judgnent denying his habeas
petition on that ground.
JUDGMENT AFFIRMED. COSTS TO BE

PAID ?*» BY APPELLANT, 3*» BY
APPELLEES.
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