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May Departnent Stores, Inc. (May), and Avenel Comunity
Associ ation, Inc. (Avenel), judgnent |lien hol ders, appeal fromthe
decision of the Crcuit Court for Mntgonery County that denied
them the priority of their judgnent liens in respect to the
di sbursenent of surplus funds followng a judicial foreclosure
sale. The court instead disbursed the entire surplus to an agency
of Montgonery County (County) pursuant to the purported authority
of a Montgonery County ordinance. Appel l ants present several
i ssues on appeal:

1. Whether the court below erred by failing to order
that Appellants’ valid judicial liens be satisfied from
t he surplus proceeds of a foreclosure sale[.]

2. \Wether the Montgonery County Moderately Priced
Dnelling Unit Ordinance is violative of the Maryland and
U.S. Constitutions when applied in a fashion that
deprives judgnent |ienholders of surplus proceeds in a
forecl osure sale[.]

3. Wiether the Court below erred by failing to
address the equity argunent presented by Appellant,
Avenel Community Associ ation, Inc.

In the resolution of this appeal, we shall resolve only the
first issue. Resolution of this issue renders it unnecessary to
address extensively the constitutional issues or the equity
argunment made by Avenel. We shall be concerned primarily with
argunents relative to the first issue. We shall hold that the

County is preenpted from asserting the provisions of a |ocal

ordi nance that provide for a priority of liens that is in direct



conflict with provisions of the Maryl and Code, the Maryl and Rul es
of Procedure, and Maryland cases. W w | explain our decision

after we briefly recount certain pertinent facts.

The Facts

Mont gomery County adopted a |ocal ordinance designed to
encourage developers to provide for I|ow and noderate-incone
housing.! Apparently, in order to ensure that the program excl uded
specul ators who could purchase the properties at a |low price and
then quickly resell for a high profit, the County ordinance
contained provisions limting the resale of properties for an
extended period of tinme. These restrictions set up nethods for
establishing resale prices and a nethod for conputing the suns
required to be remtted to the housing authority if the housing
units were sold within the prohibited resale periods.

In 1992, Deborah Farr purchased one of the units through the
Mont gonery County Departnent of Housing and Conmunity Affairs from
Rock Run Limted Partnership, the developer. Farr’s deed was from
the limted partnership. Farr obtained financing fromthe Housing
Opportunities Comm ssion for Mntgonery County in the anount of
$94, 100, secured by a deed of trust. Farr defaulted on the | oan,

and the property subsequently was sold at a foreclosure sale on

! Nunerous provisions of that ordinance designed to facilitate
devel oper participation are not relevant to the issue at bar.
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August 14, 1996, to WIlliam T. Weeler for $147,000.2 A surplus
resul ted.

On Cctober 26, 1994, after Farr had obtained title to the
property but before the foreclosure suit was filed in 1996, My
Departnment Stores, Inc., d/b/a/ Wodward and Lot hrop, obtained a
j udgnent against Farr. The judgnent subsequently was filed as a
“Notice of Lien” in the Grcuit Court for Montgonery County. Farr
al so defaulted on her paynents to her honmeowner’s association,
Avenel Community Association, Inc. Prior to the filing of the
foreclosure action, Avenel also had obtained a judgnent against
Farr. It was filed in the Grcuit Court for Montgonery County in
Novenber of 1995.

Both May and Avenel filed clains against the surplus resulting
fromthe foreclosure sale. After the foreclosure proceedi ng was
instituted but prior to the sale itself, the Departnent of Housing
and Community Affairs of Montgonery County wote a letter to a | aw
firminformng themthat

[t]he MPDU Law provides that if an MPDU is sold

t hrough a foreclosure or other Court-ordered sale during

the first ten years after the original sale, any anount

of that sale price that exceeds the total of the approved

resale price plus reasonable foreclosure costs nust be

paid into the County’s Housing Initiative Fund. After

paynent is made, the covenants will be rel eased by the

County.

Apparently, lawers in that firmwere the trustees conducting the

f orecl osure sal e.

2 \Weeler is not a party to this case.
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As far as we can determ ne, the County, prior to the auditor’s
report, never filed a claim against the surplus proceeds of the
sale in the proceeding. The auditor brought this to the attention
of the court in the Auditor’s Answer to Exceptions to Auditor’s
Report. The answer provided:

[ E] xam nati on of the Docket Entries does not disclose a

claim being file[d] on behalf of County Departnent of

Housi ng and Community Affairs. That there is attached to

t he vouchers furnished to the Trustee letter 7/29/96 from

Depart ment of Housing and Community Affairs requesting

surpl us proceeds.

The County’'s letter, however, nust have caused concern for the
audi tor because after the sale was ratified, he notified the trial
court that he was unable to determ ne paynent of the surplus
proceeds and requested a hearing be held before the trial court to
determ ne the apportionnent of the surplus. Montgonmery County then
filed what it ternmed “Exceptions to Auditor’s Report, Mtion to Pay
Excess Proceeds to Montgonery County”® and requested a hearing. A
hearing was held after which the trial court rendered its opinion.
It found:

According to the County, said excess triggers

distribution pursuant to Section 25A-9(e), which in

essence neans the County receives the entire surplus

notw t hstandi ng any prior “junior” liens on the property.

According to the . . . County, “senior liens”
mean elther a first nortgage or first deed of trust. No

% The docket entries reflect that in Novenber 1996, the County
filed this Motion to Pay Excess Proceeds to Montgonery County. W
have been unable to find a copy of it in the extract. The docunent
referred to as the County’s notion and identified as being | ocated
on page thirty-two of the extract is an affidavit, not a notion.
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ot her |ienholder, including judgnent |ienholders, fal
within the definition of senior |ien. Hence, the only
liens to be paid prior to the county obtaining proceeds
pursuant to Section 25A-9 are first deeds of trust and
liens filed under the Maryland Contract Liens Act.

The [County further asserts that the Decl aration of

Covenants for Avenel, incorporated into the Deed, act to
protect the count[y' ]s interest and to put any creditors
on noti ce.

Upon review . . . this Court finds that pursuant to
Section 25A-9(e) of the Montgonery County code, surplus
proceeds fromthe foreclosure sale . . ., shall be paid

to the Mntgonmery County Housing Initiative Fund. In
support of its ruling the court further finds that the
restrictions set forth in this section as provided in the
Decl aration of Covenants for Avenel Subdivision are
covenants that run with the land. . . . Clearly, the
covenants run with the |land and judgnment liens arising
after the covenants had been recorded are bound [and] are
subject to Section 25A-9(e) of the [Mntgonery County]
Code.

The next issue . . . is whether judgnent Iliens
constitute “senior liens” for the purposes of Section
25A-9(e)(4) of the County Code. The Court need not

address the status of judgnment lienholders in the
ordinary course of property transactions.[4 The narrow
issue . . . is to define senior lienholder within a
specific context. Traditionally, first or prior

nort gages and deeds of trust have been | abel ed “senior”
to those of secondary nortgages and deeds of trust. The
Court accepts this distinction for purposes of Section
25A-9(e) (4)

The trial court went on to find that the County had a

paramount claim to the surplus proceeds because, even though

“ 1t is here that the trial court nmde its nobst serious
m stake. The status of lienholders in respect to judicial sales is
dictated by the provisions of the Maryl and Code and case |law. As
we shall indicate, |ocal governnents cannot unilaterally change or
attenpt to preenpt State | aw.
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appel l ants’ judgnent |liens were recorded prior to any assertion of
alien or claimby the County, these liens were not “senior” liens
as described in the Montgonery County Code because they were not
first nortgages or deeds of trust. In other words, the County
ordi nance was found to control the priorities of the various |liens
followng a judicial sale of a property that had been purchased
through this particular County agency.

The County argues in its brief that under its hone rule power
and under the authority of the Maryland Code, section 12.01 of
Article 66B, it has the power to enact an affordabl e housing |aw
and to inpose restrictions on the resale of such housing. e
agree. Section 12.01(a)(2) of Article 66B expressly permts the

| egi sl ative bodies of counties, in conjunction with affordable

housi ng prograns, to inpose “restrictions on . . . resale of
housing . . . to ensure that the purposes” of the act are carried
out .

This statute is nade applicable to the County by section 7.03
of Article 66B. Clearly, the County had the power to create an
af fordabl e housing program that inposed resale prohibitions.
Accordi ngly, we nust exam ne the County ordi nance.

W agree with the County that the State statute permts the
County to inpose restrictions on the resale of affordabl e housing
units. W shall presunme, but not decide, that the County has the
power to inpose restrictions on foreclosure sales and did, in fact,
exercise the power to inpose such restrictions. We then nust
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address whether the authority granted to the County was
sufficiently broad, and sufficiently clear, to enable the County to
change the priority of liens, i.e., to confer unilaterally upon
itself (a general creditor) a priority ahead of judgnent I|iens
afforded a higher priority by State statute. W initially note
that the State statute, while specifically granting to the County
the ability to enact resale prohibitions, does not grant to the
County any specific power to alter the priority status of judgnent
lien hol ders.

The County created its affordabl e housing program by enacti ng
Chapt er 25A of the Montgonery County Code. The County ordi nance,
anong ot her things, requires a devel oper/applicant to execute and
record covenants assuring that the ordinance’s “restrictions .
run with the land for the entire period of control,” Mntgonery
County Code 8 25A-5k(1), and that the covenants executed nust “bind
t he applicant, any assignee, nortgagee, or buyer, and all other
parties that receive title to the property.” Mntgonery County
Code 8 25A-5k(2). The ordinance then requires that the covenants
contain a provision “assuring that . . . [t]hese covenants nust be
senior to all instrunments securing permanent financing.”
Mont gonery County Code $ 25A-5k(2). O course, the recordation of
any covenant prior to the execution of nortgages or deeds of trust

normally will encunber the property.



Section 25A-9 of the Montgonmery County Code, “Control of rents
and resale prices; foreclosure,” provides as foll ows:

(a) Resale price and terns. Except for foreclosure
proceedi ngs, any MPDU . . . offered for sale . . . nust
not be resold during the control period for a price
greater than the original selling price plus:

(e) . . . If an MWPDU is sold through a foreclosure
or other court-ordered sale, a paynent nust be made to
the Housing Initiative Fund as foll ows:

(1) . . . [Alny anmount of the foreclosure sale
price which exceeds the total of the approved resale
price under subsection (a), reasonable foreclosure costs,

and liens filed under the Maryland Contract Lien Act,
nmust be paid to the Housing Initiative Fund.

(4) If the MPDU is sold subject to senior |iens,
the lien balances nust be included in calculating the
sal e price.

Al MPDU covenants nust be released after the

required paynent is nade into the Housing Initiative
Fund.

The effect of the County ordi nance on the priority of
liens in judicial sales
W next exam ne the effect of the Montgonery County Code on
the priority of liens.
In County Council v. Investors Funding Corp., 270 Md. 403, 413
(1973), the Court of Appeals noted what it had said about a
county’s honme rule power in Mntgonery Citizens League V.

G eenhal gh, 253 Md. 151, 160-61 (1969):



“The Council . . . is also given statutory power to pass

"all' ordinances it deens expedient . . . and the only
[imt on its powers is . . . that such an ordinance
cannot be inconsistent with . . . the laws of the State

Gratification would not be afforded the purposes of
home rule . . . if the language of 8 5(S) of Art. 25A
were not to be construed as a broad grant of power to
| egislate on matters not specifically enunerated in Art.
25A . . . .7

| nvestors Fundi ng, 270 Md. at 413 (enphasis added). The Investors
Fundi ng Court went on to hold that, under hone rule, the County was
invested wwth the power to pass ordinances in abrogation of the
common law. |t reasoned:

Apparent from our previous discussion of Article

XI-A of the [Maryland] Constitution is our conclusion

that its wunderlying purpose is to share with the

counties, within well delineated limts, the |legislative

powers fornerly reserved to the General Assenbly. :

As indicated, the purpose of honme rule was to share the

| egislative power . . . to. . . revise . . . the

common | aw . :

Id. at 418 (footnote omtted).

The Court in Investors Funding, however, went on to discuss a
section of the |ocal ordinance passed under the county’s hone rule
power that appeared to conflict with a public general |aw I t
first discussed a previous case, Heubeck v. Mayor of Baltinore, 205

Md. 203 (1954), quoting fromthat case as foll ows:

“The Public CGeneral Law, applicable to the entire State,
provides for the eviction of tenants holding over . . .

i f proper notice has been given. . . . The Rent Control
Ordi nance, therefore, prohibits an action which the
Public General Law permts . . . . [T]lhere is a conflict
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between the ordinance and Public General Law, and as
between the two, the Public General Law prevails. . . .~

| nvestors Fundi ng, 270 Md. at 422-23. The Investors Fundi ng Court
then examned whether the county’'s ordinance relating to
retaliatory evictions conflicted wwth a State law providing for
sumrary evictions. The Court, referring to the holding in Heubeck,
hel d:

W are not persuaded to alter that conclusion by the fact

that the prohibition of Chapter 93A [the county

ordi nance] operates indirectly and circuitously. By

maki ng unl awful the action which the Public General Law
permts, this ordinance clearly creates a conflict

. . . Since the public general laws . . . grant a
landlord a legal right to evict . . . the County may not
require himto agree not to do so. Therefore, § 93A-
26(0) is also invalid.

ld. at 423-24 (footnote omtted).
The Court also invalidated the county ordi nance’ s prohibition
of oral |eases, hol ding:
This provision is in conflict wwth the provisions of Art.
21, 88§ 2-101 and 2-102 of the recently adopted Statute of
Frauds .
It is clear to us that oral |eases, valid at conmon

| aw, are recognized and permtted by the public general
| aw and hence may not be prohibited by the Council

ld. at 425. We turn now to the case at hand.
Section 11-402 of M. Code, the Courts and Judici al

Proceedings Article (1995 Repl. Vol., 1997 Supp.) provides:
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(a) Definition. —In this section, “land” neans real
property or any interest in or appurtenant to real

property.

(b) Judgnent of court of original entry. — If
i ndexed and recorded as prescribed by the Maryl and Rul es,

a noney judgnent of a court constitutes a lien to the

anount and fromthe date of the judgnent on the judgnent

debtor’s interest in land located in the county in which

t he judgnment was rendered except a |lease from year to

year or for a termof not nore than five years and not

renewabl e.

(c) Judgnent of another court. — If indexed and
recorded as prescribed by the Maryland Rules, a noney
judgnent constitutes a lien on the judgment debtor’s
interest in land located in a county other than the
county in which the judgnment was originally entered.

[ Enphasi s added. ]
Maryl and Rules of Procedure (Ml. Rule) 2-621 contains simlar
provisions. There is no dispute as to whether the judgnent |iens
of appellants were recorded and indexed properly. They were, at
the time of the foreclosure sale, valid judgnent |liens. Moreover,
appel l ants’ judgnent liens were liens on the Farr property, which
was the subject of the foreclosure sale.

We initially note that under Maryland statutory law only a
pur chase noney nortgage, or perhaps in sone cases an instrunent
securing future advances, takes priority over a prior recorded and
i ndexed judgnent lien. The senior status afforded purchase noney
nort gages was created by statute. Section 7-104 of Ml. Code, Real
Property Article (1996 Repl. Vol., 1997 Supp.), provides:

8§ 7-104. Priority of purchase-noney nortgage or deed of
trust.
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|f property is sold and granted, and at the sane

time the purchaser gives a nortgage or deed of trust to

secure total or partial paynent of the purchase noney,

the nortgage or deed of trust shall be preferred to any

previous judgnent or decree for the paynment of noney

which is obtained against the purchaser if it recites

that the sum received is all or part of the purchase

nmoney of the property. This section is applicable

regardl ess of whether the nortgage or deed of trust is
given to the vendor of the property or to a third party

who advances all or part of the purchase noney.

| f an owner of unnortgaged property who, after the purchase of
t he property, acquires a new i ndebtedness secured by a nortgage on
that property (this nortgage would then be a first nortgage or deed
of trust), that first nortgage is, nevertheless, inferior to any
prior recorded and indexed judgnent |ien. The nortgage would
remain a first nortgage, but would not be the senior lien. | t
woul d be inferior and junior to the prior judgnent |ien.

Maryland Rule 3-621 states that any noney judgnent
“constitutes a lien . . . on the judgnent debtor’s interest in |and
located in a county.” The lien is effective fromthe date it is
recorded and indexed in the county in which the land is | ocated.
The rule provides that the lien is established formally by filing,
with the Cerk of the Court of any county, a “Notice of Lien of
Judgnent . ” Appel lants filed such notices in the case at bar.
Maryl and Rul e 14-201(5) defines “Lien Instrunent” to include “any
ot her instrunment creating or authorizing the creation of a lien

upon the property.” The liens were, therefore, perfected as

property liens prior to any claimbeing asserted by the County.
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In order to understand better the statutory and case |aw
treatnment of the matter of judgnent lien priorities, we shall
depart fromour normal practice of commencing our discussion of the
law with the nost recent cases and instead begin by noting the | ong
history in Maryland of the establishnent of such priorities.

An early Maryl and case enphasized that judgnent |iens have,
since the early days of the State, enjoyed a statutory basis.
Messi nger v. Eckenrode, 162 MI. 63 (1932), involved the priority
between two judgnent liens, one of which resulted from the
advancenment of purchase noney for the property in question. The
judgnent holder in respect to the purchase noney obligation,
Messi nger, had not protected her claimin the manner provided by
the Maryl and statute in effect at that tinme for the protection of
advancenents of purchase noney. The Court of Appeals discussed the
nature of the priorities of liens and noted that such priorities
had statutory origins. Additionally, the Court discussed the
effect of the purchase noney creditor’s failure to perfect her
claimin the manner provided for by the then existing statute. The
Court stated:

The contention of the appellees [the Eckenrodes] is

that their judgnment, having been entered first and being

effective fromits date, is entitled to priority, while

the appellant [Messinger] contends that the only real

property the Heagys had was that which she conveyed to

them and that her judgnent gave her an equitable lien

for the purchase noney, and that she is therefore

entitled to the entire proceeds of sale, and, if that

does not appeal to the court, then, the property com ng
under the judgnments at the sane tinme, the proceeds shoul d
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be distributed pro rata to the judgnents of the appellant
and t he appel |l ees.

The answer to the appellants’ first contention is
that a judgnent, being a general and not a specific |ien,
is enforceable, not only against the property sold by the
creditor to the debtor, but against any other property
within the jurisdiction of the court wherein the judgnment
is entered. The fact that the appellant chose to take a
judgnent in paynent of the purchase noney does not give
her security an effect different fromthat of a judgnent
to any other person. The statutes and decisions in this
state show the vendor the ways and neans whereby unpaid
purchase noney may be secured, and to act otherwise is to
take the risk which negligence of one’s rights invol ves.
By Code, art. 66, sec. 4, it is provided that a purchase-
noney nortgage shall be superior to any previous judgnent
or decree or the paynent of noney. The sanme protection
may also be afforded a third party who advances the
purchase noney in whole or in part. A vendor’s lien for
unpai d purchase noney may also be reserved under the
provision of article 66, section 31. In Ahern v. Wite,
39 Md. 409, it was held that a vendor had a |ien superior
to a prior judgnent, if the nortgage taken by him in
paynent of t he pur chase noney wer e recorded
simultaneously wth the deed, and the opinion
di stingui shed the decision fromthe case of Raw i ngs v.
Lowndes, 34 M. 639, when dower was held to attach
because there was an interval of two weeks between the
recording of the deed and nortgage, and the case of
Heuisler v. N ckum 38 M. 270, where the lien of a
judgnment was held to attach because the nortgage was
recorded three days after the deed. |In the Ahern case
the court was careful to distinguish the nature of a
judgnent and a lien reserved by a nortgage, and in
comrenting on the opinion in Knell v. Geen Street Bldg.
Assn., 34 M. 67, said: “The court in that case at sone
| ength considered the nature of a judgnent and the rights
it confers. It gives the judgnent creditor no right to
the land nor any estate in it, but sinply a lien on it
for paynment of his debt; and such lien, being a general
one, in no wise affects or inpairs the vendor’'s lien for
unpai d purchase noney. He is neither in fact nor in | aw
a bona fide purchaser, and nust stand or fall by the
real, and not by the apparent rights of the defendant in
the judgnent.” (This decision antedated the Act of 1910,
c. 216, Code, art. 66, sec. 31, by which a vendor shal
have a vendor’s lien only when reserved by the deed.)
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See Caltrider v. Kaples, 160 Md. 392; Lee v. Keech, 151
Ml. 34. The nature of the judgnment such as the appell ant
contends she has is well defined by the Supreme Court of
Virginia in Kidwell v. Henderson, 150 Va. 829, 143 S. E
336, 340, wherein it is said: “A judgnent constitutes a
general lien upon all the debtor’s real estate. The
character of the cause of action does not affect the
nature of the lien, and therefore a judgnent for purchase
nmoney has no lien superior to that of a judgnment for any
other debt or liability.” The appellant having failed to
avail herself of the security which the | aw provided, she
cannot now retrace her steps and cure the situation.

Messinger, 162 M. at 65-66. The Court established that the
purchase noney claim enjoyed no special protection because the
statutory procedures affording special protection for purchase
noney nortgages had not been followed. It then went on to discuss
the priority of the respective judgnent liens, furnishing in the
process a historical review of the treatnent of judgnent Ilien
priorities.?®
This then brings us to the other contention, and

that is, whether the Eckenrode judgnment, being first in

point of tine, has priority over the Messinger judgnent,

or, the land becom ng subject to both judgnments at the

same tinme, should the proceeds of sale be apportioned

bet ween t hem

“Judgnments create liens only because the land is
made liable by statute to be seized and sold on
execution.” Dyson v. Simons, 48 M. 207, 215. At

> There is a |least one exception to the general rule that
judgnents take priority fromthe date of their recording. That
exception was restated as recently as GE. Capital Mortgage
Services, Inc. v. Levenson, 338 Md. 227 (1995), in which the Court
of Appeals reaffirnmed the applicability of equitable subrogation in
a nortgage foreclosure case involving a refinancing of a first
nort gage.

-15-



common | aw a creditor had no renedy agai nst the | ands of
his debtor, and it was not until the statute of Edw. I,
c. 18, that a debtor’s land could be subjected to an
execution, and after that act the creditor could secure
a wit of elegit to the sheriff to deliver to himthe
chattels of the debtor and one-half of his land. “In one
or two states (Maryland and Virginia), the lien has been
regarded as existent by force of this statute, or of a
colonial statute giving a right to an execution.” 3
Tiffany on Real Property, 2775; Coonbs v. Jordan, 3
Bl and, 284, 297. The authority in this state for the
execution of a judgnent against the |ands of a debtor is
derived fromthe fourteenth and fifteenth sections of the
statute of 29 Car. 2, cap. 3 (statute of frauds). The
fourteenth section provides for the entry of the judgnent
and the fifteenth “that such judgnent as against
purchasers bona fide for val uabl e consi deration of |ands,
tenenents or hereditanments to be charged thereby, shal

in consideration of |law, be judgnments only fromsuch tine
as they shall be so signed,” etc. (Coe’'s Al exander’s
British Statutes, 692, 749, 750), and shall not *“affect
any |ands or tenenents as to purchasers or nortgagees,”
etc., unless “doggeted and entered” as provided by 4 and
5W & M, cap. 20, Docket (Id. 791), “and this judicial
lien was afterwards mainly fortified and enlarged by a
statute passed in the year 1732, 5 Geo. 2, c. 7 (ld.
964), applicable only to the then colonies of Geat
Britain, and received as law in Maryl and, which subjected
the whole of a debtor’'s real estate to be taken in
execution and sold for the paynent of his debts.” Jones
v. Jones, 1 Bland, 447. The lien extends not only to
presently owned, but to after-acquired, property (Poe’s
Practice, sec. 374; Ahern v. Wite, 39 M. 409, 417), is
effective from the date of its entry, and as anobngst
“several judgnents against the sanme debtor they take
effect according to their date and are entitled to be
satisfied in the order of their seniority, wthout
reference to the date of their execution, or the tine at
which it may be placed in the hands of the sheriff.”
Poe’s Practice, sec. 378. “The lien relates to, and
begins from the date of the judgnent, and as between
different execution creditors, the priorities are always
fixed; not fromthe date when the executions of each, of
right, maght have issued, but from the date of the
judgnents respectively.” Robinson v. Consolidated Real
Estate & Fire Ins. Co., 55 M. 105, 110; Dyson V.
Si mons, 48 Md. 207, 215. And in Leonard v. G oone, 47
MI. 499, 504, it was said: “The purchaser at a sal e under
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process of execution upon a senior judgnment holds the
title above junior judgments and cannot be disturbed
thereby. The hol ders of the junior judgnments may resort
inthat forum(law) to any surplus after satisfaction of
t he execution.” [Enphasis added.]

Messi nger, 162 MI. at 67-68. In the even earlier case of Robinson
v. Consolidated Real Estate & Fire Insurance Co., 55 M. 105
(1880), the Court was concerned with a judgnent entered to secure
future advances. It stated:

A judgnent entered with a stay of execution is no less a
lien fromits date, because the right to i ssue execution
is suspended for atime. The lien relates to, and begins
fromthe date of the judgnent, and as between different
execution creditors, the priorities are always fixed; not
from the date when the executions of each, of right,
m ght have issued, but from the date of the judgnents
respectively.

.. If the rights of the parties are to be
adjusted according to the dates when the liens by |aw,
becane such, the judgnment being earlier in date was

properly awarded priority. If the liens are to be
regarded as constructive only, and that notice of one or
the other nust control as the party had notice, still the

j udgnment debtor has the superior equity; for his judgnent
was al ready of record and was notice to the appellants of
its existence and the rights acquired under it, before
theirs began, and theirs were created with a ful
knowl edge of the fact, and of the law in Mryl and
controlling the respective priorities.
ld. at 110-12.
The Court was concerned, in part, in Union Trust Co. v. Biggs,
153 Md. 50 (1927), with the nature of various estates after

ratification of a foreclosure sale. Discussing the ability of a
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creditor toobtainalien after the foreclosure sale, the Court stated:

So the whol e beneficial ownership or estate of both the
assi gnee and the nortgagor had passed fromthe |and into
the obligation of the purchaser to pay. |In short, after
the sale, equity regarded the property in the land as in
the buyer, and the property or the price as in the
assignee or nortgagor. . . . [Uwpon its delivery, this
deed is not effective nerely from the day of its
execution, but vests the property in the purchaser from

the day of sale. It follows that, after the day of sale,
the nortgagor’s equity of redenption generally ceases to
exist as an interest in |[and. The day of sale,

therefore, marked the close of the period in which any
creditor could acquire a lien upon the nortgagor’s
interest in the nortgaged | and or equity of redenption by
simply obtaining a judgnent agai nst the nortgagor, since
a judgnent lien upon real estate or an equitabl e interest
in land only exists because it gives the judgnent
creditor the right to nake his debt out of the land or
equitable interest in land of the judgnent debtor

The real and not the apparent rights of the judgnment
debtor in the property neasure the rights of the judgnent

creditor.

.o [A]s his judgnent was obtained after.
ratifi[cation] . . . and, therefore, at a tinme when the
nortgagor’s equitable estate had been determ ned, the
appellant acquired no lien by his judgnent on the

nortgagor’s interest in the obligation of the purchaser

to pay the purchase price, which was not a right or

estate in |land but a chose in action.

ld. at 56-57 (enphasis added)(citations omtted).

As far as we can determ ne, the County never had a judgnent
| ien against the property, nor was one created when it filed its
excepti ons. Exceptions, in the first instance, do not create
judgment liens. Even if they could, as to a respective property,

they could not do so after the date of the sale and its

ratification. In the case sub judice, the County nerely filed
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exceptions with the court to the disbursenent of the surplus
proceeds because, at best, it may have had a cause of action,
al though we do not so hold, against the nortgagor or perhaps the
purchaser. Under these circunstances, the County probably would
not have been entitled to the proceeds even if there were no
j udgnment creditors. One generally cannot, during the post-
ratification and audit stages of a foreclosure action, assert what
is essentially a cause of action to obtain the surplus fromthe
forecl osure sale. Normal | y, proceedi ngs based upon the alleged
cause of action are necessary to achieve judgnent creditor status
and, through that status, priority.

Mor eover, covenants are contractual obligations. Absent State
statutory provision, they normally do not achieve automatic
priority in a foreclosure proceeding. The State has legislated in
the area, therefore prenpting the field. |In addition to section 7-
104 o-f the Real Property Article, aforesaid, see section 7-110
(priority of security interests transferred to certain regulatory
agenci es by savings and | oan associations), and Title 9 (Statutory
Liens on Real Property) and other sections of the Real Property
Article, aforesaid, that do give priority.

Additionally, as further support for the proposition that the
establishnment of lien priority is essentially a State matter
regul ated by State statutes, sonme of the relatively recent cases

i nvol ving judgnent creditors have restated the |law of the earlier
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cases as it relates to priority. |In Liquor Dealers Oedit Control,
Inc. v. Conptroller of the Treasury, 241 M. 656, 661 (1966),
involving an issue relating to tax liens, the Court opined:

Since a lien predicated upon the rendition or entry
of a judgnent did not exist at common |law, a judgnent is
not, in and of itself, a lien on either real or personal
property. The right a judgnment creditor has to alienis
therefore wholly statutory. Furthernore, a judgnent
creates a lien on real property (and certain |easehold
estates) only because the land is nade liable, formally
by statute but now by rule, to be seized and sold on
execution. [Citation omtted, enphasis added.]

A second nortgage was forecl osed upon in the case of Baltinore
Federal Savings and Loan Association v. Eareckson, 221 M. 527
(1960), and the first nortgagee attenpted to claimthe surplus from
the sale. The Court held that the purchaser at the forecl osure
sal e under the second nortgage took subject to the first nortgage,
but the first nortgagee was not entitled to the surplus because it
was not a judgnent lien holder. The Court opined:

It should be noted that the first nortgagee never
becane a party to the proceedings, and the statenent in
Tobin v. Rogers, 121 M. 249, 252, is apposite: “The
first nortgagee not having been nade a party, any sale

under the second nortgage nust necessarily have been
subject to the operation of the first nortgage, unless

the first nortgagee . . . intervened in this proceeding,
subj ecting hinself and his nortgage to the jurisdiction
of the Court. . . . [BJjut he did not doit. All that he

did, or that was done in his nanme, was to file a claim
for the amount of his nortgage and certain interest
t hereon, and w thout asking to becone or being nade a
party to the proceeding, so as to be bound thereby.”

In the instant case not only was the first nortgagee
not made a party, but it did not even file a claim
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Eareckson, 221 Md. at 529-30 (citations omtted).

Simlarly, in Goldenberg v. Title Guarantee Co., 212 M. 448,
452 (1957), the Court, noting the general rule of priority as to
judgment liens, stated: “[T]he case presents only a question of
priority as between the first and second judgnents . . . . There
i's no doubt that judgnents take effect according to their date and
are entitled to be satisfied in the order of their seniority.”
(Enmphasi s added.)

We have not found a case in which the Court of Appeals has, in
any degree other than in cases of equitable subrogation, nodified
the law as to the priorities of liens. The County, in the case sub
judice, did not rely on the doctrine of equitable subrogation. The
doctrine, in any event, would be inapplicable under the facts of
this case. Moreover, the County has no power by its ordi nhances to
change the order of priorities in respect to a judgnent lien
holder’s clains to the surplus proceeds of the sale established by
State statutes and rules (now sections 11-401, et seq. of the
Courts and Judicial Proceedings Article and Maryl and Rul es of Court
2-621, 3-621, and 14-201).

Additionally, the County’s assertion that it has a paranount
lien by reason of the provisions of its local ordinance may run
af oul of due process principles. In Golden Sands d ub Condom ni um
Inc. v. Waller, 313 M. 484 (1988), the trial judge found the

Contract Lien Act unconstitutional as applied to the facts of that
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case. The Court of Appeals reversed and in, doing so, nade several
observati ons:

Under the Contract Lien Act the opportunity for hearing

is available . . . before a lien may attach. . . . As
Mtchell and North Ga. Finishingl® nake clear, those
procedures are necessary if a valid lien or other
substantial interference with a property interest is to
arise prior to the possibility of a hearing . . . . [I]f,
for exanple, there is a fair opportunity for judicial
scrutiny before the Ilien attaches, the hearing

requi renment is satisfied.
Gol den Sands, 313 Md. at 492.

In the case sub judice, the first notice the County afforded
to any party was when it filed exceptions to the audit.” The
hearing on the exceptions was the first opportunity any party had
to be heard on the issue of the County’s assertion of a paranount
lien. Even if the County Code provisions and the foreclosure
covenant were sufficient to formthe basis for a lien, they could
not do so under the law until after all interested parties had an
opportunity to be heard. To the extent the County would be
entitled to a lien, it would not be so entitled until it gave
notice —by way of the exceptions pl eadings and an opportunity for
a hearing. That point in time was, in this case, and under nost

foreseeable instances, subsequent to the perfection of prior

6 Mtchell v. WT. Gant Co., 416 U S 600, 94 S. C. 1895
(1974); North Ga. Finishing, Inc. v. D-Chem Inc., 419 U S. 601
95 S. C. 719 (1975).

" As we have indicated, this docunent is not in the record
extract.
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j udgnent |iens. In any event, even if the procedures were
sufficient to establish the County as a lien holder, its lien would
be junior to the judgnent liens of appellants.

What the County has attenpted is to advance, by its ordi nance,
the County’'s possible future status as a general creditor above the
status of existing judgnment creditors wthout ever obtaining a
j udgnent . Judgnent creditors normally are created by judicial
action pursuant to State statutes and court rules. |In the absence
of State legislative action that gives Montgonery County’s inchoate
clains specific priority over judgnent creditors, Mntgonmery County
cannot by |ocal ordinance give to itself a senior status, even
under its general home rule powers or, specifically, its del egated
authority to create a | ocal affordable housing program The County
cannot elevate its status above the status afforded by State | aw
and the status afforded other judgnent lien holders. Appellants’
liens are senior to appellee’s interest. Upon remand, the
di sbursenents will be nmade in accordance with the filing dates of
appel lants’ i ens.

Moreover, as is clear fromall the cases we have cited, senior
status is not reserved solely for first nortgages. I n judgnent
lien priority law, senior status relates to the order of judgnent
lien priority. |If one’s judgnent lien is recorded after four other
judgnment |iens, those four prior judgnent liens are all senior to

the fifth judgnment 1ien. The first of the four liens docketed
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woul d be the nost senior. Each of the others would be junior to
the other nore senior lien, but itself senior to any judgnent |ien
|ater recorded. Only the State by statute may change the order of
priority. The County’'s attenpt to restrict senior status to first
nmortgages alone is not supported by any | aw of which we are aware,
and the County has referred us to none. Mor eover, the County’s

attenpt clearly conflicts with the State statutes and court rules

regulating lien status.

Preenption

The provisions of the ordi nance upon which the County relies
to give itself priority are preenpted by State law. |In our recent
case of Perdue Farns Inc. v. Hadder, 109 Md. App. 582 (1996), we
di scussed the issue of preenption in the context of the
j uxtaposition of State environnental regulation and |ocal zoning
regulation. W said relative to preenption

State law may preenpt local law in one of three

ways: (1) preenption by conflict; (2) express preenption;

or (3) inplied preenption. Preenption by conflict exists

if a local ordinance “prohibits an activity which is

intended to be permtted by state law, or permts an

activity which is intended to be prohibited by state

| aw. ”
Id. at 588 (citation omtted)(footnote omtted).

In the case at bar, Mntgonery County has attenpted to change
the State law with respect to the priorities of liens in a nortgage

forecl osure context. The Montgonery County ordinance directly

conflicts with the State law regarding lien priorities. Moreover,
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the State has legislated fully in this field. The establishnment of
judgnent lien priorities in respect to judicial sales is for the
State and for the courts. Accordingly, for this reason as well, we
shall reverse the trial court. On remand, as we have indicated
previously, the trial court is to afford to the respective judgnent
creditors the priority of their liens according to State |aw,
w t hout reference to the County ordi nance.

JUDGVENT REVERSED; CASE REMANDED FOR

FURTHER PROCEEDI NGS CONSI STENT WTH THI S

OPI NI QN;, COSTS TO BE PAI D BY APPELLEE.
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