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Hospital Association, Inc., et al.,

No. 1041, Septenber Term 2001

APPORTIONMENT OF DAMAGES -

In a case where liability of the defendant has been
assunmed or established and addressing only the question of
apportionment of damages, the relevant principles my be
summari zed as follows. \Where there are two or nore causes
of harm one defendant, and indivisibility is apparent, the
court shall decide that apportionnment is not appropriate.
Restatenent § 434(1). |In that situation, the fact finder
shal | conpensate the plaintiff for the entire harm Id. §
433A(2). If there are two or nore causes of harm one
defendant, and indivisibility is not apparent, the plaintiff
has the burden of producing evidence to show that the harm
is not divisible or, if it is, some evidence to show that a
harm was produced by each cause and the nature of the harm
Id. 88 433A(1) & 433B(1). |If the plaintiff’'s evidence
showing indivisibility is not capable of a reasonable
conclusion to the contrary, assum ng the defendant has not
i ntroduced conflicting evidence, the court shall decide that
the harmis not divisible. 1d. § 434(1). In that
situation, the fact finder shall conpensate the plaintiff
for the entire harm 1d. 8 433A(2). Wiere the plaintiff’s
evidence is capable of different conclusions, the plaintiff
has the burden of persuasion with respect to indivisibility
or, if it is divisible, as to the extent of the harm caused
by the negligent act. 1d. 88 433A(1) & 433B(1). |If the
plaintiff’s evidence is capable of different concl usions,
the fact finder shall determne if the harmis capabl e of
apportionnment and, if so, apportion damages. |1d. 8 434(2).
If the fact finder determ nes the harm was not capabl e of
apportionment, the fact finder shall conpensate the
plaintiff for the entire harm |d. § 433A(2).
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Ann Mayer (Ann), a mnor, by her nother and next friend,
Di anne Mayer, and Di anne Mayer, individually, plaintiffs bel ow
and appellants herein, appeal froma judgnment entered in the
Crcuit Court for Anne Arundel County, after a jury verdict, in
favor of North Arundel Hospital Association, Inc. (North Arundel)
and Rudol ph Jeffries, Jr. MD. (Dr. Jeffries), defendants bel ow
and appell ees herein. Appellants alleged that appellees were
negligent in failing to properly diagnose and treat Ann for
sei zures, causing permanent brain damage. On appeal, appellants
contend the circuit court erred in granting a notion for partial
judgment in favor of appellees, thereby prohibiting the jury from
considering certain acts of negligence. Perceiving no error, we
shall affirmthe judgnent of the circuit court.

Factual Background

On March 9, 1995, at approximately 7:00 p.m, D anne Mayer
found Ann, her 3-1/2 year-old child, lying on the floor of their
hone. After efforts to arouse her were unsuccessful, M. Myer
called 911. Paranedics arrived and transported Ann to North
Arundel . The paranedics reported they found Ann “unconscious in
not her’s arns, cyanotic, gurgling respirations.” Their assessnent
was “unconsci ousness of unknown etiology.” No seizure activity
was observed. The paranedi cs adm ni stered nmedi cati on and
established an airway.

Ann arrived at North Arundel’s energency roomat 7:41 p.m,



conscious with “good respiratory effort.” Dr. Jeffries was the
enmergency room physician. The energency roomrecord indicates
there was “a question of seizure disorder at hone.”

At approximately 7:51 p.m, Ann “displayed generalized
seizure activity.” Valiumwas adm nistered as follows: 1 ng at
7:54 p.m, .5ng at 7:58 ppm, 2 ng at 8:02 p.m, and .5 ng at
8:04 p.m At sonme point between 8:05 and 8:35 p.m, a tracheal
tube was inserted. Another seizure was reported at 8:45 p.m At
approximately that tinme, Ann was admnistered 1.5 ng of Ativan
and, at 8:50 p.m, another 1 ng of Ativan. According to the
medi cal records, Dilantin was ordered at 9:00 p.m, and begi nning
at 9:10 p.m, Ann was admnistered 300 ng of Dilantin over a one
hour period. At 10:14 p.m, Ann experienced another seizure, and
she was adm nistered 4 ng of Valiumat 10:20 p.m At 11:15 p.m,
Ann experienced anot her seizure, and she was admi nistered 1.5 ng
of Ativan at 11:22 p.m

At ten mnutes after mdnight, Ann was transferred to
University Hospital. Ann's condition stabilized, and she
experienced no further seizures. Later, Ann was transferred to
Kennedy Krieger Institute. Ann had sustained serious and
per manent brai n damage.

At trial, appellants’ position was that Ann suffered froma
condition called status epilepticus (continuing or episodic

sei zures), and appellees failed to diagnose the condition and



provi de appropriate treatnent. Appellees’ position was that Ann
experienced a seizure, but they had no reason to suspect it was
continuing, and they provided appropriate treatnent.

At the conclusion of all of the evidence, the court granted
a notion for judgnment in favor of North Arundel with respect to
any acts other than those committed by Dr. Jeffries. There is no
i ssue on appeal with respect to negligent acts by North Arundel
personnel other than Dr. Jeffries.

At the conclusion of appellants’ case, appellees noved for a
partial judgnent, which was denied. At the close of all the
evi dence, appellees renewed the notion, and in pertinent part, it
was granted. The pertinent ruling was that the jury could not
consider any acts after 9 p.m as a breach of the standard of
care. Subsequently, as part of the court’s instructions to the
jury, the court advised the jury that no acts of alleged
negl i gence that occurred after 9 p.m could be considered as the
basis for an actionable claim (the 9 p.m instruction).
Appel lants did not object to this instruction. The court
expressly distinguished acts of negligence from continuing
injury, indicating that the jury could consider the latter.

At sonme point, the jury presented a handwitten note to the
court. Wile it is not entirely clear, it appears this occurred
whi | e counsel were taking exceptions to the instructions given.

The note st at ed:



Pl ease repeat instructions re:
1. 2100 hours[?]

2. blood gas

3. transfer

The court reinstructed the jury as requested, including the
9 p.m instruction. Appellants objected to reinstructing the
jury generally but did not make any specific reference to the 9
p.m instruction.

The case was submitted to the jury with a verdict sheet as
fol | ows:

1. Do you find that Rudol ph Jeffries, Jr.,

M D., breached the standard of care required
of him as an Enmergency Room Physician and was
thus negligent in his care and treatnent of
Ann Mayer ?

I f your answer to Question #1 is “yes”,
proceed to Question #2. |If your answer to
Question #1 is “no”, stop.

2. Do you find that Rudol ph Jeffries, Jr.,
M D.’s breach of the standard of care
required of himas an Enmergency Room
Physi ci an was a proxi mate cause of Ann
Mayer’s injury?

I f your answer to Question #2 is “yes”,
proceed to Question #3. |If your answer to
Question #2 is “no”, stop.

3. \What anount of danages do you award to
Ann Mayer for

Future nmedi cal expenses Pommmmm e -

'9 p.m



Loss of future earnings Y
Pain and suffering

(past and future) Pommm e
Cost of future care Pommmmm e
Tot al Prommmm o

The jury answered question #1 in the negative.

Appel lants filed a notion for new trial, arguing that the
court erred in granting the notion for partial judgnent and in
instructing the jury that it could not consider acts after 9 p.m
as a breach of the standard of care. The court denied the
notion, and appellants noted an appeal to this Court.

Contentions

Appel | ants contend that the court erred in granting the
notion for partial judgnent with respect to any acts after 9 p.m
and instructing the jury accordingly. In support of that
argunent, appellants assert they produced evi dence of negligent
acts after 9 p.m that proxi mtely caused conpensabl e injuries.

Appel | ees assert (1) appellants failed to preserve the issue
because they failed to object to the 9 p.m instruction, (2)
appellants failed to present any evidence that Ann suffered an
identifiable injury as the result of any alleged negligent
conduct after 9 p.m, and (3) the issue raised by appellants is
noot because the jury found that appellees did not breach the
standard of care prior to 9 p.m, and appellants failed to
present any evidence of “separate, different acts of negligence”

after 9 p.m



Discussion

Preservation | ssue

Maryl and Rul e 2-420(e) provides that a party may not
challenge a jury instruction on appeal unless the party objected
after the court instructed the jury and stated distinctly the
matter objected to and the grounds for the objection. Appellees
assert that the failure of appellants to do so precludes them
fromraising their issue on appeal

Appel | ees argue that the situation is anal ogous to that

presented in Jones v. Federal Paper Board Co., 252 Mi. 475

(1969). We disagree. In Jones, the plaintiffs claimed error in
failing to grant judgnment (at that tinme, a directed verdict) in
their favor against certain defendants. The Court of Appeals
poi nted out that no notion had been nade and quoted from prior
cases for the proposition that if a notion is made at the
conclusion of the plaintiff’s case, it nmust be renewed at the end
of the entire case. Jones, 252 M. at 488-89. If not, and if
there is no objection to jury instructions, there is nothing to
review. |1d. |In the case before us, the notion for partial
j udgnent was nade and renewed.

Appel | ees al so argue that the issue before us is anal ogous
to the denial of a party’s notion in linmne and the party fails
to object at trial to evidence that was the subject of the

notion. Again we disagree. One of the cases relied upon by
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appel l ees that we find particularly instructive is Reed v. State,

353 Md. 628 (1999). In Reed, the defendant noved in |imne to
precl ude evidence of other crimes. The Court discussed different
types of notions in limne. The portion of the holding rel evant
tous is that if a court determnes in limne that questionable
evidence will not be admtted, except for certain circunstances
where a proffer may be required, the issue is preserved w thout
further objection. Reed, 353 MI. at 634 (discussing Prout v.
State, 311 Md. 348 (1988)). In the case before us, the evidence
in question was excluded, and it was intended to be the final
word by the court on that subject. The subsequent failure to
object to the instruction that was in accordance with the ruling
on the notion did not result in a failure to preserve the issue
rai sed by the notion.

The Merits

Appel l ants contend they produced evidence of negligent acts
after 9 p.m that were causally connected to permanent injuries.
According to appellants, the negligent acts were failures to
prevent recurrence of seizures. The primary focus was on the
adm ni stration of drugs. Appellants point to testinony by their
experts. Dr. Charles Stewart, an emergency room physi ci an,
descri bed the use of nedications as “chaotic and unw el dy”

t hroughout Ann’s stay at North Arundel. He al so opined that

significant brain damage occurred approxi mately an hour after the



first seizure (7:51 p.m). Dr. Daniel Adler, a pediatric
neurol ogi st, expl ained that, when a brain is deprived of oxygen
or nutrients, it will recover unless and until a threshold is
reached, and after that time, permanent injury results. Dr.
Adl er opined that the risk of permanent brain danage existed 30
m nutes after Ann’s admi ssion to North Arundel, and that

per mmnent damage had occurred within 30 m nutes after her second
seizure at the hospital (8:45 p.m). According to Dr. Adler, the
damage progressed throughout her course of stay at North Arundel,
with “the substantial quantity” of damage occurring between 10
p.m and m dni ght.

According to appellants, even if we assune there was no
negligence prior to 9 p.m, the jury should have been free to
deci de whether Dr. Jeffries was negligent thereafter in failing
to anticipate and prevent |ater seizures. Appellants acknow edge
t he absence of specific evidence with respect to the extent of
the injury caused by such subsequent negligent acts, but argue
that such specific evidence was not required. Appellants explain
that they proved all they could, and the burden of proof shifted
to appellees to show the extent of injury caused by such
subsequent negligent acts.

The general rule in negligence cases, including nedical



negl i gence cases,? is that the plaintiff has the burden of
provi ng negligence, the existence of an injury, and that the

injury was caused by the negligence. See Fennell v. Southern

Maryl and Hosp. Center, 320 Mi. 776, 786 (1990); Weiner v.

Hetrick, 309 Md. 536, 546-49 (1987). There are a nunber of cases
that could be cited for the general proposition stated. See,

e.qg., Johns Hopkins Hosp v. Genda, 255 Mi. 616, 621-23 (1969) and

cases discussed therein. W cite Fennell and Weiner specifically
because they illustrate that the Court of Appeals has continued
to adhere to principles of causation as they were traditionally
understood and applied. The Court, in the two cases cited,
di scussed whether the | oss of a chance of survival (but |ess than
probabl e survival) should be subject to rel axed rul es of
causation, or alternatively, whether it should be recognized as a
new el enent of damage. The Court declined to do either and
reaffirmed the general rule that a plaintiff has the burden of
provi ng, by a preponderance of the evidence, that a defendant’s
negl i gent act caused the death of plaintiff’'s decedent. Fennell,
320 Md. at 786-87; Weinmer, 309 Md. at 552-54.

The | oss of chance of survival cases are not factually
apposite to the case before us, however. An obvious distinction

is that Ann survived, but there are other | oss of chances besi des

2There is no issue of informed consent in the case before
us.
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survival, e.qg., loss of a chance to have a | ess severe pernmanent
injury. That is not a |oss of chance case because the evidence
was that Ann’s injury was progressive and becane nore severe over
time. There was no | oss of a chance; the progression was
definite; noreover, as discussed in the next paragraph, there was
| egally sufficient evidence of causation in fact.

The tort concept of causation involves causation in fact and
a determ nation as to whether the rel ationship between the

negligent act and the injury is legally cognizable. See Yonce v.

SmthKline Beecham dinical Labs., Inc., 111 M. App. 124, 137

(1996). Causation in fact is frequently discussed as “but for”
causation or “substantial factor” causation. At first blush, it
m ght appear that the issue before us is one of substantial
factor causation involving multiple alleged negligent acts by a
def endant, as distinguished fromthe nore usual situation

i nvol ving al |l eged acts of negligence by nultiple defendants.
Substantial factor causation primarily addresses the situation
wher e i ndependent causes produce an injury that woul d have
occurred as a result of each cause alone. Yonce, 111 M. App. at
138. If we assunme nmultiple acts of negligence, there was

evi dence that each act was a substantial factor in producing sone
injury. The evidence indicated, however, that Ann’s injury
becane progressively nore severe over tine so that any subsequent

act of negligence woul d have caused | ess than the entire injury.
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The substantial factor test answers the question whether a

def endant caused any injury. In certain situations, as in the
case before us, the question remains as to what injury was caused
by each act of negligence.

Utimately, then, the questions before us are whether
appel lants nmet their burden of producing (1) evidence of
negligent act(s) after 9 p.m, and if so, (2) evidence of the
injury caused by such act(s) or, alternatively, enough evidence
to show that the injury was indivisible or at least to shift the
burden to appellees to show that the injury was divisible.

(1)

Qur review of the record reveals no evidence of a specific
breach of the standard of care after 9 p.m As pointed out by
appellants, Dr. Stewart did testify with respect to the “chaotic
and unwi el dy” use of drugs. Wen read in context, however, the
expl anation of what the w tness neant becones apparent. Dr.
Jeffries ordered Valium and it was admnistered at 7:54 p.m,
7:58 p.m, 8:02 p.m, and 8:04 p.m Referring to those dosages,
Dr. Stewart opined that the first dose was an under-dose, and
whi l e the conbi ned anbunt of the dosages m ght have been
accept abl e, they shoul d have been adm ni stered over |ess tine.
In addition, Dr. Stewart opined that Ann should have been given
Phenobar bi tal approxi nately one hour after she arrived in the

energency room and the Dilantin given at 9:10 p.m should have
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been ordered and given before 9:00 p.m Al of the asserted
breaches occurred at or prior to 9 p.m

Dr. Stewart also opined with respect to Dr. Jeffries
failure to consult an appropriate specialist, Dr. Jeffries’
failure to stay bedside, and a delay in intubation. The issue of
intubation related to a time period prior to 9 p. m

Dr. Adler testified that Ann suffered from status
epi | epticus caused by fever, and that she sustained brain injury
as a result of that condition. Dr. Adler explained that if a
brain is deprived of oxygen or nutrients over a period of tine, a
point of irreversibility occurs, and once that point is achieved,
increasing brain injury “takes place over time in an increnental
way.” I n other words, the anmount of brain injury is determ ned
by how | ong the deprivation takes place. Dr. Adler opined that
Ann probably had a seizure at home but suffered no brain injury
prior to her arrival at North Arundel. At the hospital, Ann had
sei zures off and on for several hours, and when she left North
Arundel, she had severe brain damage. The w tness expl ai ned t hat
wi thin approximtely 30 m nutes of status epilepticus, the risk
of sone type of permanent brain injury occurs. Thus, Dr. Alder
concluded that the risk of permanent brain damage exi sted 30
m nutes after Ann’s admi ssion to North Arundel, that permanent
damage occurred within 30 m nutes after her second seizure at the

hospital (8:45 p.m), and that a substantial quantity of the
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brain injury occurred in the last two hours at North Arundel
(between 10 p.m and m dni ght).

Wth respect to a breach of the standard of care, Dr. Adler
testified that adm ni stering Valium was appropriate (although the
dosage coul d have been higher), but that Dilantin or

Phenobar bi tal shoul d have been given “imedi ately. He expl ai ned
that “imediately” neant within ten mnutes after arrival at the
hospital (by 7:51 p.m). In Dr. Adler’s opinion, if nedical
managenent had been adequate, Ann woul d have sustained only one
seizure at North Arundel, and she woul d not have sustained a
neur ol ogi cal injury.

Dr. Adler testified with respect to Ann’s | evel of
functioning as of the tinme of trial, the extent of her injury,
and her prognosis. Wile at one point he indicated that Ann was
al l oned to have seizures during her entire stay at North Arundel
he was not asked and did not testify as to whether he could
express an opinion as to how her injury would have been affected
had there been sonme change in her treatnment between 9 p.m and
mdnight. As was true with Dr. Stewart, there were questions and
answers relating to i ssues other than the adm nistration of
drugs. As stated previously, with the exception of the issue
relating to intubation, those issues are not before us.

In sunmary, appellants’ theory and supporting testinony was

that Dr. Jeffries commtted negligent acts shortly after Ann’s
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arrival at North Arundel, and that this negligence caused

i rreversi ble brain damage begi nning at approxinmately 9 p.m As a
result, at trial, appellants sought conpensation for the ful
extent of Ann’s injury. The jury declined to find any negligent
acts prior to 9 p.m, but appellants argue that the jury should
have been permtted to find negligent acts after 9 p.m and award
damages for the full amount of the injury even though, by
appel l ants’ own testinony, such acts would have caused a | esser

i njury.

On appeal, appellants rely alnost entirely on evi dence
relating to the adm nistration of drugs.3In our view, there was
no legally sufficient evidence of negligence occurring after 9
p.m to create a jury issue. See MI. Rule 2-519; Cavacos V.
Sarwar, 313 Md. 248 (1988). There was no testinony as to any
specific breach of the standard of care after 9 p.m Generalized
statenents, critical of conduct, are not the equival ent of such
testimony. A physician may di sapprove of the conduct of another
physician but still regard that same conduct as being within the
appropriate standard of care. This is not a case in which the

jury could have decided the issues w thout expert testinony.

*The evidence was legally insufficient with respect to other
| ssues because the witnesses retracted an opinion or failed to
provi de a causal connecti on.
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(2)

Assum ng, arguendo, that there was legally sufficient
evi dence of negligence after 9 p.m, there was no reversible
error. Theoretically, the jury could have found that any act or
failure to act, before or after 9 p.m, was negligent.
Appel l ants’ argunent that repeated failures to neet the standard
of care caused Ann’s injury nmust be considered in light of the
evi dence that permanent brain injury occurred at approximtely 9
p.m and becane progressively worse.

Under general principles of causation, appellants were
required to prove the nature and extent of any injury caused by
any act found to be negligent. Restatenent (Second) of Torts §
433B(1) (1965) (Restatenent). |If the jury found that a negligent
act occurred before 9 p.m, it could have awarded damages for the
entire injury. |If the jury found no negligence prior to 9 p.m
(as was its finding), but found negligence subsequent to 9 p.m,
it could have awarded damages only for the injury caused by that
negligent act. |In the latter situation, because there was
evi dence of permanent injury prior to the negligent act, the
guestion becones one of apportionnment of danages between two or
nore causes. W point out that in this context we are talking
about causal, not fault, apportionnent.

Cenerally, damages for harmare to be apporti oned anong two

or nore causes where (1) there are distinct harns, or (2) there
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is a reasonable basis for determining the contribution of each
cause to a single harm* Restatenent § 433A(1). Danmmges for any
ot her harm cannot be apportioned anbng two or nore causes and a
wrongdoer is liable for the full extent of the harm 1d. §
433A(2). Miltiple causes nmay include the conbination of acts of
(1) two or nore parties, (2) an innocent act and a negligent act,
or (3) an aggravation of a preexisting injury. 1d. 8 433A cnts.
a and e. Here, in order to analyze whether prejudicial error
occurred, we assunme that acts prior to 9 p.m were non-negligent
and that at |east one act subsequent to 9 p.m was negligent.
Because there was evi dence of permanent injury prior to the
negl i gent act, the question beconmes one of apportionnment of
damages between an innocent act and a negligent act, both
attributable to the sanme party. The pernmanent injury that
existed prior to the negligent act is equivalent to a
“preexisting” injury, and the subsequent act — its aggravation.
In our view, the answer to the question before us is sinply
a variant of the general rule that a plaintiff has the burden of
show ng an aggravation of a preexisting condition. In that
ci rcunstance, a defendant is liable only for the aggravation.

Seites v. MG nley, 84 MI. App. 292, 297 (1990) (affirmng jury

instruction that “the burden of proof would be upon the plaintiff

‘The term “injury” used throughout this opinion to describe
Anne’s brain damage i s synonynous with the term“harnt used in
the Restatement. W use the terns interchangeably.
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in this case to denonstrate to you what portion of the injury, if
any, was aggravated by this incident as opposed to what was
preexisting.”). Another variant of the general rule, also
illustrative, is the principle that, if a tortfeasor causes
injury, and a physician negligently treats the injury, the
plaintiff generally has the burden of proving the additional harm

caused by the physician’s negligence. Mrgan v. Cohen, 309 M.

304, 310 (1987).

The injury in this case did not involve two distinct harns,
such as an injury to two different parts of the body. A single
injury or harmnmay be divisible or indivisible, however. Sone
injuries are inherently or obviously indivisible, e.q., death or,
generally, a traumatic injury to a particular part of the body.

Restatenent § 433A cnt. i. See also Lahocki v. Contee Sand &

Gravel Co., 41 MJ. App. 579, 590-91 (1979), rev'd 286 M. 714
(1980) (broken back was an indivisible injury). The injury in
this case was not inherently or obviously indivisible and thus

i ncapabl e of being apportioned. Assunming it was divisible, it
was al so not obviously severable into distinct parts wi thout the
benefit of evidence. Appellants’ evidence was that any act of
negl i gence before 9 p.m caused the entire injury, and that any
act of negligence after 9 p.m caused |ess than the entire
injury. Appellants nade no showing that the injury could or

coul d not be apportioned, and if so, howit should be
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apportioned. Assum ng appel |l ees had engaged in sone unspecified
conduct after 9 p.m and further assum ng, for present purposes,
that the conduct was a negligent act(s), there was no evidence
with respect to the effect of that act on the nature of the
injury. There was al so no evidence, as of any point in tine
after 9 p.m, describing the resultant injury in terns of |evel
of functioning and the required anmount of care or that it was not
capabl e of such description.

Even if the court had deni ed appellees’ notion and permtted
the jury to find negligence after 9 p.m, absent evidence that
the harmwas divisible or that there was a reasonabl e neans for
di viding the harmaccording to the contribution of negligence
after 9 p.m, there was no basis for a jury to cal cul ate and
award damages based on a negligent act(s) after 9 p. m

Appel I ants argue that enough evidence was produced to shift
t he burden of proof to appellees to show that the all eged
negligent acts after 9 p.m did not cause the entire injury or to
show that for sone other reason they would have been liable for
|l ess than the entire injury. W disagree. The Restatenent 8§
433B(2) and (3) carves out limted exceptions to the general
al l ocation of the burden of proof for causation. The Restatenent
provi des that the burden of proving that the tortious conduct of
a defendant caused the harmto the plaintiff is on the plaintiff

except (1) where the tortious conduct of two or nore parties has
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conbined to harmthe plaintiff and one or nore of the parties
seeks to limt liability by apportioning the danages anong them
t he burden of proof as to apportionnent is on the negligent party
or (2) where the conduct of two or nore parties is tortious and
it is proved that the harm has been caused by only one of the
parties, but it is uncertain as to which party, each party has
t he burden of proving it did not cause the harm Restatenent §
433B. Wth respect to a harmresulting froman aggravation of a
preexisting injury or resulting froma negligent act follow ng an
i nnocent act, generally speaking, the burden of proving causation
remains on the plaintiff. 1d. 8§ 433B(1). Section 433B does not
pl ace the burden of proof on a defendant to show divisibility of
the harmor to limt the defendant’s own liability in the absence
of two or nore tortfeasors. The acts before us relate solely to
Dr. Jeffries’ alleged negligent treatnent.

Qur research has disclosed cases that have been cited as
authority for enlarging the exceptions and shifting the burden
to a defendant to prove that a harmis capabl e of apportionnment
and to prove the actual apportionnment between a negligent act, on
t he one hand, and an innocent cause or preexisting injury, on the

other. See Blatz v. Allina Health Sys., 622 N.W2d 376, 390-91

(Mnn. 2001) (citing Newbury v. Vogel, 379 P.2d 811, 813 (Col o.

1963); Lovely v. Allstate Ins. Co., 658 A 2d 1091, 1092 (Me.

1995); David v. DelLeon, 547 N.W2d 726, 730 (Neb. 1996); Biagley
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v. Craven, 769 P.2 892, 898 (Wo. 1989)); Fosgate v. Corona, 330

A . 2d 355, 358 (N.J. 1974) (citing Matsumato v. Kaku, 484 P.2d 147

(Sup. &. Hawaii 1971); Grahamv. Roberts, 441 F.2d 995 (U. S.

App. D.C. 1970); Hylton v. Wade, 478 P.2d 690 (Col o. App. 1970);

Blaine v. Byers, 429 P.2d 397 (ldaho 1967); and Newbury v. Vogel,

379 P.2d 811)). WMany of the cases cited nmade no nention of
burden-shifting, however, but expressly dealt with jury

i nstructions when the harm caused by a preexisting injury and
aggravation was indivisible. Accord Restatenent 8§ 433A(2). This

Court has cited LaMoureaux v. Totem Ocean Trail er Express, 632

P.2d 539 (Al aska 1981), and McDonald v. United Airlines, Inc.,

356 F.2d 593 (10th G r. 1966), for the proposition that the
plaintiff nmust first show inpossibility of apportionnent before a
court instructs a jury that it may award damages for the entire
harm Seites, 84 M. App. at 299-300.

When di scussi ng burdens of proof, courts often do not
di stingui sh between the burden of production to get an issue to a
jury versus the burden of persuasion.® For exanple, the Fosgate
court held that the “burden of proof” should be shifted to the
at-fault defendant, but gave no further explanation. Fosgate,

330 A.2d at 358. Wiile the burden of persuasion may shift with

°See the excellent discussion of the two concepts by Judge
Moyl an in Angelini v. Harford Co. Md.  App. _, 2002 M.
App. LEXIS 92 (Md. App. May 7, 2002) and Starke v. Starke, 134
Ml. App. 663, 676-77 (2000).
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respect to a particular issue, the burden of producing evidence
to create a jury issue rarely shifts.

The question of whether a harmis capabl e of apportionnent
between two or nore causes is for the court if it can be decided
as a matter of law. Restatement § 434(1). |If not, both the
guestion whether a harmis capable of apportionnent, and if so,
actual apportionnent, are questions for the factfinder. 1d. §
434(2). In the case before us, we hold that appellants did not
nmeet their threshold burden of production to get those issues to
a jury, and thus we do not even reach the question of whether the
burden of persuasion would shift if the issues were before a
jury. W add, however, that we do not believe that the burden of
per suasi on woul d or should shift.®

Maryl and courts generally adhere to traditional causation
requi renents and are reluctant to depart fromthose requirenents,

absent conpelling reason for change. See Fennell, supra, 320 M.

at 786-87; Weinmer, supra, 309 Md. at 552-53. This Court has

applied the plain | anguage of Restatenent 8§ 433B and refused to
recogni ze the burden-shifting exceptions in cases involving a
preexisting injury. Seites, 84 M. App. at 300 (acknow edgi ng
t hat Restatement 8§ 433B was a correct statenent of the |aw and

finding that burden-shifting did not apply).

 This is not a case involving nultiple tortfeasors. See
Rest at enent § 433B
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We see a distinction between a harm caused by two or nore
negl i gent defendants and a harmwith multiple causes but one
defendant. In the former situation, the dispute is between the
defendants, and in the latter situation, the dispute is between
the plaintiff and the defendant. 1In the latter situation, we
find no reason for deviating fromthe general rule as to burden

of proof. Accord Blatz v. Allina Health Sys., 622 N.W2d 376

(M nn. 2001) (finding no support in the Restatenent for shifting
burden to prove apportionnent in preexisting injury case to at-
fault defendant).

In a case where liability of the defendant has been assuned
or established and addressing only the question of apportionnent
of danmmges, the relevant principles nay be sunmari zed as foll ows.
Where there are two or nore causes of harm one defendant, and
indivisibility is apparent, the court shall decide that
apportionment is not appropriate. Restatement 8§ 434(1). In that
situation, the factfinder shall conpensate the plaintiff for the
entire harm 1d. § 433A(2). |If there are two or nore causes of
harm one defendant, and indivisibility is not apparent, the
plaintiff has the burden of producing evidence to show that the
harmis not divisible or, if it is, sone evidence to show that a
har m was produced by each cause and the nature of the harm 1d.
88 433A(1) & 433B(1). |If the plaintiff’s evidence show ng

indivisibility is not capable of a reasonable conclusion to the
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contrary, assum ng the defendant has not introduced conflicting
evi dence, ’ the court shall decide that the harmis not divisible.
Id. 8 434(1). 1In that situation, the factfinder shall conpensate
the plaintiff for the entire harm |d. 8 433A(2). \Were the
plaintiff’s evidence is capable of different conclusions, the
plaintiff has the burden of persuasion with respect to
indivisibility or, if it is divisible, as to the extent of the
harm caused by the negligent act. |1d. 88 433A(1) & 433B(1). |If
the plaintiff’s evidence is capable of different conclusions, the
factfinder shall determine if the harmis capabl e of
apportionment and, if so, apportion damages. 1d. 8§ 434(2). |If
the factfinder determ nes the harmwas not capabl e of
apportionnment, the factfinder shall conpensate the plaintiff for
the entire harm 1d. 8 433A(2).

In this case, the question of whether the harm was
i ndi vi si bl e was not apparent. Appellants acknow edged t he

absence of evidence with respect to the harm caused by negligent

acts after 9 p.m, not the impossibility of produci ng such

evi dence. Appellants presented no evidence that the harm was
indivisible. As a result, the court could not and did not rule
as a matter of law that the harm was indivisible, which would

have made appell ees potentially liable for the entire harm

'A defendant is free to put on evidence that the harmis
divisible and how it should be divided.
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assum ng that the only act of negligence occurred after 9 p. m
Simlarly, appellants presented no evidence that the harm was
divisible, and that a harm was caused by each subsequent
negligent act. There was no evidence as to what the final
resul tant harm woul d have been or even whether it would have been
any different, assum ng no acts of negligence after 9 p.m There
was no evi dence what soever conparing the harm assum ng no
negligence prior to 9 p.m, with the harm assum ng acts of
negligence after 9 p.m Because appellants did not produce any
evi dence that the harmwas divisible and the nature of the harm
produced by each potential cause, the question of apportionnment
was properly not submtted to the jury.

For the reasons discussed above, we hold that the circuit
court did not err in granting appellees’ notion for parti al
j udgnent .

JUDGMENT AFFIRMED; COSTS TO BE

PAID BY APPELLANTS.
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