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Appel l ant, David MclIntyre, brought suit in the GCrcuit Court
for Prince CGeorge's County, alleging wongful discharge (Count I)
and breach of enploynent contract (Count 11) against appellee
@Quild, Inc. (CGuild), as well as intentional interference wth
contractual relations (Count 111) against appellee Lt. Col. Everett
Foster. Cuild filed a notion to dismss for failure to state a
claim and Lt. Col. Foster filed a notion for summary judgment.
The trial court (Martin, Jr., J.) granted both notions after a
heari ng.

Appel  ant presents three questions for our review

1. Did the trial court err when it dism ssed
appel l ant's wongful discharge clainf

2. Did the court err when it dismssed
appel l ant's breach of contract clainf

3. Did the court err when it granted Lt.

Col . Foster's not i on for sunmary
j udgment ?

FACTS

The followi ng facts are gl eaned fromthe pl eadi ngs and vari ous
exhi bits. Appellee @Guild, Inc. (Quild) is a corporation that
provides its <clients wth "full service marketing design."
Appellant David Mintyre 1is an experienced comunications
pr of essi onal . In the spring of 1993, CGuild was conpeting for a
contract with the United States National Guard for "Environnenta
Community Rel ations Support Services," including the production of

several films. 1In the process of putting together a bid for that
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contract, Quild began to solicit MlIntyre's assistance. By letter
dated April 6, 1993, CGuild infornmed MIntyre:

The contract will require the special talents
and expertise of people such as yourself, but,
at the present tine, the specific assignnents
have not yet been fully devel oped. Thi s
letter constitutes a formal request from
Quild, Inc. for you to acknow edge, by signing
below, your wllingness to be hired as a
(insert |abor category) by

@uild, Inc. . . . in the event that vyour
services, as determned by Guild, TEXCOM the
Feder al Gover nnent , or any conbination

thereof, are needed in order for the contract
to be performed properly.

The letter was signed by Eugene Or, president of Quild. The bl ank
specifying the "labor category” was not filled in. A second
letter, also dated April 6, 1993 and signed by Or, stated: "At
this tine we would like to have a firm commtnent for every
avail abl e position. W wll need to know your availability for the
first year of the contract."
According to Mcintyre, he sent Guild the follow ng reply:
This letter is to confirmthat upon agreenent
of financial ternms, | wll accept the senior
managenent position wth Quild, Inc. I
understand that this position is based upon
t he successful awardi ng of the National Guard
contract to Guild Inc.
The copy of this letter included in the record is unsigned.
In May 1993, the National Guard awarded the contract to Quild.
Athird letter from Qiild purports to confirm@uild' s offer of a
"full-tinme exenpt position as Seni or Managenent Specialist on the

National Quard Bureau (NG&B) contract at GQuild, Inc.” The docunent

provi des for conpensation of $47,000 per year, and a starting date
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of July 6, 1993. After describing the benefits and other terns of
enpl oynent that are not pertinent here, the docunent states:

@Quild views the first three nonths of

enpl oynent as a probationary period during

whi ch the enpl oyer and enpl oyee can establish

a performance relationship which is nutually

satisfactory and which will validate that the

prom ses and potentials seen by each party

during the application/interview process have

or can be fulfilled. Hence, you may expect

that during the first three nonths of

enpl oynent, your designated supervisor wll

work closely with you, train you, counsel you

and comment on your performance in order to

assi st you in neeting the job requirenents of

your position to your full capacity.
Appel  ant signed the bottom of the docunent to indicate that he
accepted the offer "as outline[d] above."

According to appellant's anmended conplaint, a dispute arose in
August 1993 between appellant and Lt. Col. Everett Foster of the
National Cuard.! Appellant had nade arrangenents for certain video
production work to be subcontracted to a conpany of his choosi ng.
Lt. Col. Foster, however, requested that the work be perfornmed by
a conpany called Video Wrkshop, at a price of $10,000 to $20, 000
nmore than the conpany that appellant had selected. Lt. Col. Foster
was a forner enpl oyee of Video Wrkshop, and all egedly acknow edged

that it would be a "conflict of interest"” for himto insist that

! Al though Lt. Col. Foster was a major at the tine the
di spute arose, we refer to himby his present rank throughout.
The conplaint states that Lt. Col. Foster was not the National
GQuard's "contracting officer," but does not specify his precise
relationship to the contract.
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Quild retain Video Wrkshop. Nonetheless, he stated that Guild's
use of Video Wrkshop was "very inportant” to him
Appel lant pronptly spoke to his supervisor about the
si tuation. He informed his supervisor that Lt. Col. Foster
"clearly had a conflict of interest wwth respect to Vi deo Wrkshop,
that there was no valid performance-rel ated reason for hiring Video
Wor kshop at such an inflated price," and that if GQuild agreed to
hire Video Wrkshop, it mght not be able to justify the extra
expense. Lt. Col. Foster thereafter let it be known that Video
Wor kshop was the only video production conpany in which he had
confidence. Lt. Col. Foster also indicated that he had previously
termnated an entire project because of a "lack of confidence" in
the production crew, and stated that he mght have simlar
reservations about Guild unless it decided to use Video Wrkshop.
On August 27, 1993, @uild term nated McIntyre's enpl oynent. 2
Quild allegedly explained that it was necessary to fire appell ant
in order to placate Lt. Col. Foster, who had no confidence in
appellant's ability to manage the project. VWhen appel | ant
attenpted to defend his position regarding Guild s use of Video
Wor kshop, he was told that "[i]f the governnent wants to spend

nmore, they can spend nore. This is a cost-plus contract.” Prior

2 Quil d gave appellant two weeks notice, and told himnot
to do any work in connection wth the National Guard contract
during that period. Appellant contends that he was directed to
prepare false tine sheets for the final two weeks, showing forty
hours of work on the National CGuard contract each week. Because
these events took place after appellant's enploynment had been
term nated, they have no bearing on his clains agai nst appell ees.
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to his termnation, appellant had not received any negative
comments on his performance from anyone at Cuild.

As we noted above, appellant's clainmns were dismssed on
Quild s nmotion to dismss and Lt. Col. Foster's notion for sunmary

judgnent. This appeal foll owed.
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LEGAL ANALYSI S

When review ng a disposition by notion to dismss for failure
to state a claim "we nust assume the truth of all relevant and
material facts that are well pleaded and all inferences which can
be reasonably drawn fromthose pleadings.” Sharrow v. State Farm
Mit. Ins. Co., 306 MI. 754, 768 (1986); Baker, Watts, & Co. V.
Mles & Stockbridge, 95 M. App. 145, 186 (1993). Mor eover, we
consider the "well-pleaded allegations” in the |light nost favorable
to the non-noving party. Berman v. Karvounis, 308 M. 259, 264
(1987). Qur task is to determ ne whether the facts alleged in
appellant's conplaint are legally sufficient to state a cause of
action. See Sharrow, 306 Ml. at 768-69; Briscoe v. Baltinore, 100
Md. App. 124, 128-29 (1994). W limt our review, however, to
specific allegations of fact and the inferences deducible from
them and not "nerely conclusory charges."” Parker v. The Col unbi a
Bank, 91 Md. App. 346, 351 n.1, cert. denied, 327 M. 524 (1992)

(quoting Berman, 308 Md. at 265).

Appellant first contends that the trial court erred when it
dismssed his claimfor wongful discharge. H s anended conpl ai nt
states, in part, that appellant was dismssed for acting in
furtherance of the public policy underlying the federal False

Claims Act, 31 USC 8§ 3729 (1988 ed.). Appel I ant  further
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contends that his enploynment was termnated as retaliation for his
exercise of "free speech,” and that his termnation was contrary to
the public policy enbodied in the First Arendnent and Article 40 of
the Maryland Declaration of Rights. W shall address the Fal se

Clainms Act and First Amendnent issues separately.

The Fal se C ai nms Act

The Court of Appeals first recogni zed a cause of action for
wrongful discharge in Adler v. Anmerican Standard Corp., 291 M. 31
(1981). Prior to Adler, Maryland strictly adhered to the common
| aw rul e that, absent a statutory or contractual obligation to the
contrary, an enployer nmay termnate the enpl oynent rel ationship at
any tinme for any reason, or for no reason at all. See, e.g., State
Commin on Human Rel. v. Anecom Div., 78 M. 120, 126 (1976). In
Adler, 291 Md. at 46-47, the Court recognized a "narrow exception"
to that rule, and held that an at-will enployee who has been
di scharged in a manner that contravenes public policy may nmaintain
a cause of action for abusive or wongful discharge against his or
her former enployer. See also Ewing v. Koppers Co., Inc., 312 M.
45, 49 (1988) (holding that a claimfor wongful discharge may al so
be asserted by a contractual enployee). Subsequent deci sions have
recogni zed a claimfor abusive discharge only where the discharge
violates a "mandate of public policy" that is clearly set forth in
the constitution, a statute, or the comon |aw. See Leese v.

Bal ti more County, 64 M. App. 442, 468, cert. denied, 305 Ml. 175
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(1985) ("We can conceive of no clearer "mandate of public policy'
than the rights spelled out in the United States Constitution.").
See, e.g., Ewing, 312 Ml. at 50 (enpl oyee di scharged for exercising
statutory rights under workers' conpensation statute); Kessler v.
Equi ty Managenent, Inc., 82 M. App. 577, 589-90 (1990) (enpl oyee
di scharged for refusal to invade a tenant's right to privacy). See
al so Adler, 291 Ml. at 45 (suggesting that public policy may, on
rare occasions, be derived from sources other than |egislative
enact nent s, adm nistrative regulations, or prior j udi ci al
deci si ons).

It is generally not sufficient to show that the enployer
violated the "spirit" or "intent" underlying a particular |aw or
constitutional provision. See MIler v. Fairchild Industries, 97
Md. App. 324, 336-37, cert. denied, 333 M. 172 (1993). |In order
to state a claim for wongful discharge, a plaintiff ordinarily
must set forth clear, specific allegations of fact tending to show
that the enployer either (1) violated the legal rule at issue, or
(2) punished the enployee for exercising sonme |legal right. See,
e.g., Lee v. Denro, Inc., 91 Ml. App. 822, 831-33 (1992); Ew ng,
312 Md. at 50. A claimfor wongful discharge may al so be asserted
in cases where the enployee has been discharged for refusing to
violate the law, or refusing to violate the legal rights of sone

third party. See Kessler, 82 M. App. at 590.
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Qur decision in Lee underscored the fact that a claim for
wrongful discharge requires nore than nere concl usory all egati ons.
The plaintiff in that case was enpl oyed by a conpany that produced
a comunications system designed for wuse by air traffic
controllers. Lee, 91 M. App. at 825. While participating in
tests of that equi pnent, Lee observed that m stakes were nade and
that testing procedures were not properly followed. 1d. at 826-27.
She was fired after she called the problemto the attention of the
di rector of manufacturing, and voi ced her concerns in the presence
of the custoner (the Federal Aviation Adm nistration).

In her conplaint, Lee alleged that her enployer's conduct
violated two crimnal statutes, including a statute prohibiting
"false, fictitious or fraudulent statenments or m srepresentations”
regarding any matter "within the jurisdiction of any . . . agency
of the United States.” 1d. at 831 (quoting 18 U S.C. § 1001).
After reviewing the elenents of the crinme, we concl uded:

Lee does not allege that Denro nade any fal se

statenent, let alone a material or wllful

one. Nor does she allege that Denro

di scharged her because she refused to nmake a

false statenent. In short, the conpl aint does

not begin to set forth the allegations

necessary to denonstrate that Denro's "conduct

violated § 1001."
ld. at 832 (footnote omtted). Accepting the avernents in Lee's
conplaint as true, we nonetheless held at 831, quoting Adler, 291

Mi. at 44, that they were "too general, too conclusory, too vague

and lacking in specifics to nmount up to a prima facie show ng."
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The same may be said for the conplaint at issue in the present
case. In that conplaint, appellant asserted that GQuild acted with
an intent to punish him "for acting in furtherance of the goals
and interests of the False Cains Act" (the Act). The Act
provides, in pertinent part, that any person who "know ngly
presents, or causes to be presented, to an officer or enployee of
the United States CGovernnment or a nenber of the Arned Forces of the
United States a false or fraudulent claimfor paynent or approval”
is liable to the United States Governnment. 31 U S.C. 8§ 3729(a).

In order to recover damages for violation of the Act, the
gover nnment nust establish that

(1) the person presented or caused to be
presented to an agent of the United
States a claimfor paynent;

(2) the claimwas fal se or fraudul ent;

(3) the person knew the claim was fal se or
fraudul ent; and

(4) the United States suffered danmages as a
result of the false or fraudulent claim

Young- Montenay, Inc. v. United States, 15 F.3d 1040, 1043 (Fed.
Cir. 1994) (citing MIller v. United States, 550 F.2d 17, 23 (C

. 1977)). An action under the Fal se Cains Act does not require
an intent to deceive, but nerely the knowi ng presentation of a
claimthat is "fraudulent"” or sinply "false.”" United States ex.

rel. Hagood v. Sonoma County Water Agency, 929 F.2d 1416, 1421 (9th
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Gr. 1991).°® See also 31 U S.C 8§ 3729(b) (defining "know ngly" as
possessi ng actual know edge, or acting with "deliberate ignorance”
or "reckless disregard" for the truth).

In the present case, appellant's anended conpl aint asserts (1)
that Quild failed to accept the lowest bid, (2) that in appellant's
opinion, "there was no valid performance-related reason for hiring
Video Wrkshop at such an inflated price,” and (3) that "the
di scharge of [appellant] enabled GQuild to present to a nenber of
the Armed Forces a false and fraudulent claim for paynent or
approval " (enphasis added). Appellant has not asserted that such
a claimwas actually submtted. Assum ng, arguendo, that Guild
subsequently submtted a claim for the actual anmount of Video
Wor kshop' s bid, we cannot agree that such a claimwould violate the
Fal se dainms Act. Appellant sinply does not explain what aspect of
the claim would be "false" or "fraudulent," nor does he contend

that Guild was required by law or contract to accept the | owest

3 We note, in passing, that the governnment's prior
knowl edge of the false claimis not a valid defense. See United
States ex. rel. Hagood, 929 F.2d at 1421 ("That the rel evant
government officials knew of the falsity is not initself a
defense."). Thus, allegations that Lt. Col. Foster was fully
aware of any claimsubmtted woul d not preclude an action under
the Fal se Clains Act.
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bid.* W think it obvious that a claimnmay be "wasteful" w thout
being either false or fraudul ent.

Whet her a claim submtted by Guild was fal se or fraudul ent
could be tested only after a claim was actually submtted. To
conclude that @Quild mght submt such a claim based on the bid
from Vi deo Wrkshop, woul d be nothing nore than sheer specul ati on.
As we explained in Lee, 91 M. App. at 831, such conclusory

al | egati ons cannot support a claimfor wongful discharge.

The First Amendnent
I n his anmended conpl aint, appellant al so asserts that Quild's
conduct was intended to prevent him from exercising his
constitutional right to free speech, in contravention of the public
policy "enbodied within the First Anmendnent and the Maryl and
Declaration of Rights.” As a threshold matter, we nust consider
whet her Quild's discharge of appellant constituted governnment

action. Under the "state action" doctrine,® "[c]onstitutiona

4 In fact, appellant's conplaint suggests the opposite.
As we noted above, appellant was allegedly told that "[i]f the
government wants to spend nore, they can spend nore. This is a
cost-plus contract." Moreover, appellant told his supervisor
that "if Guild agreed to retain Video Workshop it mght |ater
find itself unable to justify the reasons it did not accept a
nore reasonable bid froman acceptable bidder." The obvious
inference fromthose avernents is that Guild' s contract with the
National Guard did not require it to accept the | owest bid.

5 Hereafter, we use the term"state action" broadly to
i nclude action by any | evel of governnent, including a branch of
t he federal governnent.
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guar ant ees have been uniformy interpreted to restrain and restrict
only the conduct of the governnent vis-a-vis private individuals;
in the absence of state action there can be no violation of
constitutional rights.” Mller v. Fairchild Industries, 97 M.
App. 324, 336, cert. denied, 333 Md. 172 (1993). See also Bleich
v. Florence Crittenton Serv., 98 Md. App. 123, 135 (1993). \Were
governnment action is not involved, an enployee who has been
di scharged or disciplined may not assert a claimfor violation of
the right to speak freely. Mller, 97 MI. App. at 336-337.

In Burning Tree Club, Inc. v. Bainum 305 Md. 53 (1985), the
Court of Appeals discussed the state action doctrine at |ength.
Where the inpetus for the action at issue is private, the Court
expl ai ned, "the state nust have significantly involved itself with
the invidious discrimnation before the doctrine may be invoked."
ld. at 74. Thus, the state action doctrine may not be invoked
where the private actor nerely received a public benefit, or where
t he governnent has approved or acquiesced in the initiatives of a
private party. ld. at 74-75 (discussing Mose Lodge No. 107 v.
lrvis, 407 U.S. 163 (1972) and Blum v. Yaretsky, 457 U S. 991
(1982)). Were the conduct at issue involves a private actor, the
state action doctrine may not be invoked unless the plaintiff can
establish a "sufficiently close nexus" between the governnent and
the chall enged action, so that the action of the private party may

fairly be treated as that of the governnent itself. Burning Tree
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Club, 305 Md. at 75 (citing Blum 457 U S. at 1004). I n ot her
words, we nust consider whether the alleged conduct is "fairly
attributable" to the federal governnent. See Lugar v. Ednondson
Gl Co., 457 U. S 922, 937 (1982). In Blum 457 U. S. at 1004, the
Suprene Court expl ai ned:

[ A]l though the factual setting of each case

will be significant, our precedents indicate

that a State normally can be held responsible

for a private decision only when it has

exerci sed coercive power or has provided such

significant encouragenent, either overt or

covert, that the choice nust in | aw be deened

to be that of the State.
(enphasi s added). See also Flagg Bros. Inc. v. Brooks, 436 U. S.
149, 166 (1978); Jackson v. Metropolitan Edison Co., 419 U S. 345,
357 (1974); Moose Lodge No. 107, 407 U. S. at 173. When the
gover nnment has "commanded" or "conpelled" a particular result, it
has becone involved with that result "to a significant extent," and
the state action requirenent has been net. Adickes v. Kress & Co.,
398 U. S. 144, 170 (1970) (quoting Peterson v. City of Geenville,
373 U.S. 244, 248 (1963)).

In his anmended conplaint, appellant asserts that @ild
termnated his enploynent because Lt. Col. Foster wanted him
di scharged, and because Foster indirectly threatened to cancel the
entire project. For the purpose of our review, we nust accept the
truth of those avernents. Under appropriate circunstances, we

think the threat of cancelling a governnment contract my be

sufficiently coercive to satisfy the governnent action requirenent.
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Accordingly, we conclude that appellant's claim for wongful
di scharge in violation of his First Amendnent rights could not be
di sm ssed on the ground that governnent action was not invol ved.

We stress that we have resolved this threshold question on
Quild's nmotion to dismss. W do not conclude that Quild's
di scharge of appellant constituted governnent action. \Wether Lt.
Col. Foster's conduct was sufficiently coercive to neet the
government action requirenent could only be determ ned after nore
extensi ve devel opnent of the facts. For the purpose of further
analysis here, we shall assune, wthout deciding, that the
government action requirenent has been net, and that appellant may
be considered to be the equivalent of a "public enployee" for the
pur pose of his wongful discharge claim

A public enployee who clains to have been discharged or
disciplined for the exercise of First Amendnent rights nust
establish two elements to prevail on the claim (1) that the
conduct at issue was protected speech; and (2) that the speech was
a "substantial"™ or "notivating" factor in the enployer's adverse
enpl oynent action. See M. Healthy Bd. of Ed. v. Doyle, 429 U S
274, 287 (1977); O Leary v. Shipley, 313 M. 189, 201 (1988). If
the plaintiff carries this burden, the enpl oyer nust be accorded an
opportunity to show, by a preponderance of the evidence, that the
enpl oyee woul d have been di scharged regardl ess of the conduct at

issue. M. Healthy, 429 U S. at 287; O Leary, 313 M. at 201
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Wth regard to the first hurdle, we nust consider whether
appellant's coments to his supervisor my be "fairly
characterized" as speech "on a matter of public concern.” Connick
v. Mers, 461 U S. 138, 146 (1983). When a public enployee is
di scharged for speaking on matters of personal or private interest,
"absent the npbst wunusual circunstances,” a court "is not the
appropriate forunt for review of the enployer's decision. 1|d. at
147. Whet her the speech is on a matter of public concern is a
question of law for the court, to be determ ned "by the content,
form and context of a given statenent.” Connick, 461 U S at 147-
48 & n.7. See also Zanboni v. Stamer, 847 F.2d 73, 77 (3rd Gr.),
cert. denied, 488 U.S. 899 (1988). To hold that certain speech by
a public enpl oyee does not relate to matters of public concern is
not to say that such speech is entirely beyond the protection of
the First Anendnent. Connick, 461 U S. at 147. Instead, it nerely
indicates that not all speech by a public enployee can provide the
basis for a constitutional or wongful discharge claim 1d.

Al t hough the issue has been litigated frequently, federa
courts have yet to craft a bright-line rule for distinguishing
speech on matters of public concern from speech on matters of
personal or private interest. The cases, however, do provide
certain signposts. |In Zanboni, 847 F.2d at 77-78, for exanple, a
detective enployed by a county prosecutor's office alleged that
various actions were taken as retaliation for his opposition to the

prosecutor's reorgani zati on plan. The speech at issue involved
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all egations that the plan unlawfully circunvented civil service
st at ut es. After noting that the prosecutor was the county's
hi ghest-ranking law enforcenent official, the Third Grcuit
concl uded that Zanboni's speech was a matter of public concern

ld. at 77. See also Gllette v. Delnore, 886 F.2d 1194, 1197-98
(9th Gr. 1989) (allegations that police used excessive force while
taking a person suspected of suffering from drug overdose to a
hospital against his will); Rankin v. MPherson, 483 U S 378, 384-
87 (1987) (clerk in constable's office fired for vehenent
expression of disagreenment with presidential policy).

Where the speech at issue deals only with internal agency
grievances or procedures, however, the Suprene Court has squarely
hel d that the speech does not involve matters of public concern.
Conni ck, 461 U. S. at 146. In Connick, for exanple, an assistant
district attorney distributed a questionnaire to other enpl oyees.
Anmong ot her things, the survey asked about office transfer policy,
enpl oyee norale, and the | evel of confidence in supervisors. The
gquestionnaire al so asked whet her enpl oyees "ever feel pressured to
work in political canmpaigns on behalf of office supported
candidates.” The Court concluded that this last question was a
matter of public concern, and that the remaining questions involved
"internal office affairs.” 1d. at 148-49. See also Mngs v. Dept.
of Justice, 813 F.2d 384, 388 (Fed. Gr. 1987) (criticismof a form
used by the Immgration and Naturalization Service); Bar nes v.

Small, 840 F.2d 972, 982-83 (D.C. Gr. 1988) (letters regarding the
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m sbehavi or of other enployees in the office). Personnel issues
and purely personal disputes are also not matters of public
concern. See, e.g, Ezekwo v. NYC Health & Hospitals Corp., 940
F.2d 775, 781 (2nd CGr.), cert. denied, 502 U S 1013 (1991)
(conpl ai nts about hospital residency program were personal because
the speaker's primary aimwas "to protect her own reputation and
i ndi vi dual devel opnent as a doctor"); Hawkins v. Public Safety
Dept., 325 Md. 621, 632-33 (1992) (statenent that "Hitler should
have gotten rid of all you Jews" was an expression of anger rather
than an attenpt to stinulate a dial ogue on the Hol ocaust).

Al though sonme federal deci sions have concluded that
all egations of waste and inefficiency are matters of public
concern, courts have reached that conclusion only in cases where
the workplace itself was a public institution or governnent agency.
See, e.g., Schalk v. Gallenore, 906 F.2d 491, 495-96 (10th Gr.
1990) (allegations of waste and inefficiency at a municipally-owned
hospital); Czurlanis v. Al banese, 721 F.2d 98, 104 (3rd Cr. 1983)
(al l egations of waste, inefficiency and possible fraud by county
gover nnent). O her federal courts have held that conclusory
all egations of waste and inefficiency are not sufficient to
transform an internal agency dispute into a matter of public
concern. In Murray v. Gardner, 741 F.2d 434 (D.C. Cr. 1984),
cert. denied, 470 U. S. 1050 (1985), for exanple, an FBI agent was
di scharged after he criticized a plan to furlough one-third of the

agents in the Washington, D.C. field office. Under the plan,
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agents woul d be furl oughed at random w thout regard to training or
seniority. Murray asserted that his comments were a matter of
public concern because the furlough plan involved the disposition
of public funds and the quality of the agency's work force. The
D.C Grcuit, however, concluded that the furlough plan "was purely
a labor relations matter." 1d. at 438. The court noted that, if
nmere all egations of waste were deened to be sufficient, Connick's
distinction between matters of public concern and internal agency
procedures "would stand for nothing." Id.

The requirenent that the speech at issue involve matters of
public concern "reflects both the historical evolvenent of the
rights of public enployees, and the comon-sense realization that
government offices could not function if every enpl oynent deci sion
becane a constitutional matter."” Connick, 461 U S at 143. As the
Suprenme Court recently explained in Waters v. Churchill, __ US

_, 114 s. C. 1878 (1994), the governnent's power to suppress
certain speech by enployees arises from the nature of the
government's m ssion as enpl oyer:

The governnment cannot restrict the speech of
the public at large just in the nane of

efficiency. But where the government is
enpl oying someone for the very purpose of
effectively achi evi ng its goal s, such

restrictions may wel |l be appropriate.
_uUS at _ , 114 S. C. at 1888 (enphasis added).
In a broad sense, everything that takes place in the

performance of a governnent contract is of concern to the public,
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since all governnent contractors carry out prograns at public
mandat e and public expense. In Connick, however, the Suprenme Court
specifically rejected this expansive |line of reasoning:

To presune that all matters which transpire

within a governnent office are of public

concern would nean that virtually every remark

—and certainly every criticismdirected at a

public official —would plant the seed of a

constitutional case. VWile as a matter of

good judgnent, public officials should be

receptive to constructive criticismoffered by

their enployees, the First Amendnent does not

require a public office to be run as a

roundtable for enployee conplaints over

internal office affairs.
Conni ck, 461 U.S. at 149. See al so Barnes, 840 F.2d at 983.

The concerns expressed in Connick and Waters carry even
greater weight when the office at issue is not a governnent office,
but rather the private office of a governnment contractor.
Accordingly, we hold that speech by enployees of a governnent
contractor, wth regard to performance of the contract, is
generally not a matter of public concern, unless that speech
i nvol ves clear, specific allegations that (1) the contractor has
breached the contract, or (2) the contract is being perfornmed in
violation of federal or state law. To hold otherw se would be to
create the very situation that Connick and Waters seek to avoi d.

In his anended conpl aint, appellant asserts:

12. . . . Mlintyre spoke with Alan Harris, a
Vide [sic] President of Guild. Mlntyre noted
that Col. Foster clearly had a conflict of
interest with respect to Video Wrkshop, that

there was no valid performance-rel ated reason
for hiring Video Wrkshop at such an inflated



- 21 -

price, and that if Quild agreed to retain

Video Workshop it mght later find itself

unable to justify the reasons it did not

accept a nore reasonabl e bid.
We think it obvious that appellant's conplaint falls short of the
standard we set here. 1In the absence of allegations that Lt. Col.
Foster's conduct violated sonme |aw or other governnent nandate,
appellant's assertion that Lt. Col. Foster had a "conflict of
interest” is both vague and concl usory. The sane is true for
appel l ant's assertion that Video Wrkshop's price was "inflated."
Whet her @Quild could "justify" the extra expense is sinply not a
matter of public concern. At best, appellant has nerely all eged
that Quild s perfornmance of the contract was "wasteful." As in
Murray, nmere allegations of waste will not be sufficient.

The allegations in appellant's conplaint are "too general, too
concl usory, too vague and lacking in specifics to anobunt up to a
prima facie showng." Adler, 291 M. at 44. Because appel | ant
failed to state a cause of action for wongful discharge on either

of the two grounds asserted, the trial court did not err when it

granted Guild's notion to dism ss that count.

Appel | ant next contends that the trial court erred when it

di sm ssed his breach of contract claimagainst Guild.® According

6 Mb. RULE 2-322(c) provides, in part, that a notion to
di sm ss shall be treated as one for sunmary judgnment where
(continued. . .)



- 22 -

to appellant, he entered into an enploynent agreenment with Guild
"whi ch both parties understood was to continue in effect until the
Nati onal QGuard contract was conpleted, and in no event was the
enpl oynent contract to continue for less than one year." 1In his
view, that <contract was breached when his enploynment was
termnated, wthout cause, seven weeks after that enploynent began.

The cardinal rule in the construction of contracts is that
effect nmust be given to the intent of the parties, unless that
intent is inconsistent with sonme established principle of |aw
Kasten Constr. Co. v. Rod Enterprises, 268 M. 318, 328-29 (1973).
Construction of a contract is initially a matter of law for the
court. Suburban Hosp. v. Dwiggins, 324 Ml. 294, 306 (1991). \Were
t he | anguage of the contract is plain and unanbi guous, there is no
roomfor construction, and we "nust presune that the parties neant
what they expressed.” Ceneral Mdtors Acceptance Corp. v. Daniels,
303 Md. 254, 261-62 (1985). Under those circunstances, a court may
not consider extrinsic evidence of the parties' intent. Rather, we
confine our reviewto the | anguage itself, and we consider what a

reasonabl e person in the position of the parties would have thought

5(...continued)
"matters outside the pleading are presented to and not excl uded
by the court. . . ." Inruling on Guild's notion, the tria
court considered four letters attached to appellant’'s conpl aint.
Pursuant to Mb. RuE 2-303(d), "[a] copy of any witten instrunent
that is an exhibit to a pleading is a part thereof for al
purposes.” Consequently, the letters are not "matters outside
the pleading," and Rule 2-322(c) is inapplicable. See Parker, 91
Mi. App. at 351 n.1
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the contract neant. 1d.; Chesapeake Isle, Inc. v. Rolling HIls
Dev. Co., 248 MI. 449, 453 (1968).

Appel  ant contends that an enploynent contract was forned by
two letters sent fromQuiild to appellant, one letter sent in reply,
and a final docunent prepared by Guild and signed by appellant. A
formletter dated April 6, 1993, states, in part:

This letter constitutes a formal request from
Quild, Inc. for you to acknow edge, by signing
bel ow, your willingness to be hired . oo

A second letter, also dated April 6, states:

.o At this time we would like to have a
firmcomm tnent for every avail able position.

We will need to know your availability for the
first year of the contract.

We | ook forward to receiving your response and

we also look forward to having you as an

i nportant nenber of the Guil d/ TEXCOM t eam
(Enphasi s added). The plain and unanbi guous neani ng of the first
two letters may be summarized as follows. First, Quild wshes to
have a "firmcommtnent" fromappellant, indicating his wllingness
to be hired. Second, Guild needs to "know' his availability for
the first year of the contract. The third letter, from appell ant
to Guild, nerely indicates appellant's wllingness to be hired,
"upon agreenent of financial terns." Appellant's letter to Guild
does not discuss his availability for the first year of the
National Guard contract.

I n Maryl and, an enpl oynment contract of indefinite duration is

consi dered enploynent "at wll," and the relationship my be
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termnated wthout cause by either party at any tinme. Haselrig v.
Public Storage, Inc., 86 Ml. App. 116, 122 (1991); Castiglione v.
Johns Hopki ns Hosp., 69 Md. App. 325, 338 (1986); Adler, 291 Md. at
35. The letters at issue here are unanbiguous, and there is
nothing in the text of those letters that reasonably could be
construed as a commtnent to enploy appellant for a specific period
of tinme. A request for an indefinite commtnent from appell ant
cannot be construed as a fixed commtnent by Quild. A nmere inquiry
about appellant's "availability" for the first year of the contract
does not constitute a commtnent for a one-year term of enploynent.

Appel l ant further contends that the existence of a one-year
contract is supported by the final letter. The letter states that
appel lant's salary will be "$47,000 per annum" that appellant w ||
earn "[t]en paid holidays per year," that sick |leave will total "6
days in a 12 nonth period," and that "annual |eave" wll be earned
at a rate of 3.08 hours per pay period, "not to exceed 10 days per
year." Because the wages and benefits are stated on a "per annuni
or "per year" basis, appellant contends that the letter clearly
contenplates a commtnent to enpl oy appellant for a m ni num of one
year. W do not agree. "It is well settled that a hiring at so
much a week, a nonth or year, no tine being specified, does not, in
itself, make nore than an indefinite hiring." GIIl v. Conputer
Equi prent Corp., 266 Md. 170, 179 (1972). See also McCull ough Iron
Co. v. Carpenter, 67 Mi. 554 (1887); Board of Trustees v. Fineran,

75 Mi. App. 289 (1988).
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In the present case, there is nothing in the letters at issue
indicating a firmcommtnent to enploy appellant for a specific
period of time. The absence of such a coonmtnent is the essence of
at-will enploynent. Mreover, Quild s formal offer of enploynent
expressly provides for a three-nonth period of probation, during
which enployer and enployee "can establish a perfornance
relationship which is nutually satisfactory . . . ." (enphasis
added) .’ As we noted earlier, appellant's enploynent was
term nated during this probationary period.

Even when appellant's conplaint is read in the |ight nost
favorable to appellant, the plain and unanbi guous neani ng of the
| anguage enpl oyed cannot be read as anything other than an at-wl|
enpl oynent rel ati onshi p. Consequently, @iild's discharge of
appel lant did not constitute a breach of contract, and Guild was
entitled to judgnent as a matter of law. The trial court did not

err when it dism ssed appellant's breach of contract claim

Finally, appellant contends that the trial court erred in
granting Lt. Col. Foster's notion for summary judgnment on

appellant's claim for tortious interference with contractual

! By definition, a "probationary" period is a period of
proof, trial, or test. BLAK s LawDcrionary 1202 (6th ed. 1990).
When used in reference to the initial period of enploynent, an
enpl oyee "nust prove or show that he [or she] is capable of
performng the required duties" of the position before he or she
w Il be regarded as pernmanently enployed. 1d.
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relations. A notion for summary judgnent may not be granted unl ess
there is no genuine question of material fact and the noving party
is entitled to judgnent as a matter of |law. Seaboard Surety Co. V.
Richard F. Kline, Inc., 91 Ml. App. 236, 242-44 (1992). Qur task
on appeal is to determ ne whether the trial court's ruling was
| egal ly correct.

Appel | ant argues that there was a dispute of nmaterial fact
regarding the neaning of the agreenent between the parties,
particularly with regard to the probationary period. W disagree.
By definition, a claim for tortious interference with contract
requires both (1) a contract between the plaintiff and a third
party, and (2) a breach of that contract. See Fraidin v. Witzman,
93 Ml. App. 168, 189 (1992), cert. denied, 329 M. 109 (1993);
Fower v. Printers I, Inc., 89 MI. App. 448, 466 (1991), cert.
deni ed, 325 M. 619 (1992). Because there was no breach of
contract in the present case, Lt. Col. Foster was entitled to
judgment as a matter of |aw The trial court did not err in

granting the notion.

| V

We  deprecate what appears, from fairly supportable
all egations, to be unconscionable waste in the performance of
government contracts. Al t hough our legal analysis conpels an

affirmance of the trial court's decision to grant Lt. Col. Foster's
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nmotion for summary judgnment, we do not find the conduct alleged in
appellant's conplaint in keeping with the trust reposed in those
charged with expending public funds. W note that the only claim
asserted against Lt. Col. Foster below was a claimfor intentional
interference with contractual relations. Nei t her appellant's
anended conpl aint nor his argunent to the trial court attenpted to
assert a claimfor wongful interference with econom c rel ations.
See Al exander & Al exander v. B. D xon Evander & Assoc., 336 M.
635, 650-52 (1994) (discussing the elenments of such a claim;
Natural Design, Inc. v. Rouse Co., 302 Md. 47, 68-70 (1984) (noting
that a claim my be asserted for "maliciously interfering" with

another's right to pursue his or her occupation).

JUDGMENT OF THE CIRCU T COURT
FOR PRI NCE CGECRGE' S COUNTY
AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.



