


REPORTED Al pert, Paul E. (retired,
specially assigned),
IN THE COURT OF

JJ.
SPECI AL _APPEALS
OF MARYLAND
Opi nion by Davis, J.
No. 80

Sept enber Term
Fil ed: Decenber 4, 2001
2001

TI MOTHY J. M CABE

MEDEX

Davi s,
Adki ns,



Appel l ant Timothy J. McCabe filed suit in the District Court
for Baltinmre County, pursuant to the Maryland Wage Paynent
Col l ection Law, M. Code (1999 Repl. Vol.), Lab. & Enpl.
(L.E.) 88 3-501 to 3-509) (the Act), to recover unpaid
conm ssions from his former enployer, appell ee Medex. Shortly
thereafter, appellee requested a jury trial and the case was
renoved to the Circuit Court for Baltinmre County. Upon
recei ving appellee’s answers to interrogatories, appellant was
able to ascertain the exact figure he was allegedly owed.
Appel l ant, therefore, anmended his conpl aint, seeking the sum of
$36, 450. 73, plus $109,352.19 in treble damages, plus pre-
j udgnment interest, costs, and attorneys’ fees.

Both parties filed cross-notions for sunmary judgnent; both
wer e deni ed. The parties then filed a Joint Mtion to
Bi furcate, requesting an initial ruling on the applicability of
the Act, proceeding to trial only in the event the court found
the Act prohibited appellee’s conduct. The trial court found
the Act inapplicable and entered judgnment in favor of appell ee.
Appellant filed this timely appeal shortly thereafter.

Appel | ant rai ses one question on appeal, which we rephrase
for clarity:

Does 8§ 3-505 of the Act prohibit an enpl oyer

from condi ti oni ng t he payment of
conm ssions, set forth in its conm ssion
schedul e, wupon the enployee still Dbeing

enpl oyed on the date of the paynent, when
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t hat enpl oyee has net the requirenents to
recei ve the comm ssions?
We answer appellant’s question in the affirmative and,
therefore, remand the case to the trial <court for further

proceedi ngs consistent with this opinion.

FACTUAL BACKGROUND

Appel | ant began working for appellee as a sales
representative in Novenmber 1998. According to appellee’s
Conpensation Pl an, appellant was to receive an annual sal ary of
$49, 000, plus conmmi ssions. The fiscal year at issue ran from
February 1, 1999 through January 31, 2000. Pursuant to
appel  ee’ s Enpl oyee Handbook, all comm ssions were “conditional
upon neeting targets and the participant being an enpl oyee at
the tinme of actual paynent. If the participant [did] not neet
both of the requirenents, he or she [was] not eligible to
recei ve paynent.” Appellant received a copy of the handbook and
was nade aware of the Incentive Pay Pl an.

| n Decenber 1999, all sales representatives were inforned
t hat appellee was for sale, but that this fact did not change
the conditions of the Incentive Pay Pl an. Appellant voluntarily
resi gned on February 4, 2000, four days after the conpletion of

Fi scal Year 2000. Appellee, however, had not yet cal cul ated the
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ampunt owed to its representatives for sales conpleted during
the fiscal year. Due to internal procedures, appellee did not
schedul e the paynents of comm ssions earned during Fiscal Year
2000 unti|l approxi mtely March 31, 2000. Because appell ant was
not an enpl oyee of appellee on that date, he did not receive his

conmi ssions totaling $32, 850. 73.

STANDARD OF REVI EW

We wi Il not set aside the judgenent of a trial court unless
clearly erroneous. M. Rule 8-131(c). Although this standard
does not apply to a trial <court’s determnation of |egal
guestions or conclusions of |aw, see Provident Bank v. DeChiaro
Ltd. Partnership, 98 Mi. App. 596 (1994), m xed questions of | aw
and fact are reviewable under the clearly erroneous standard,
set forth in Rule 8-131(c). Space Aero Prod. Co. v. R E.

Darling Co., 238 Md. 93, cert. denied, 382 U.S. 842 (1965).

DI SCUSSI ON

Appel | ant contends, as he did at trial, that, “if a person
has performed all of the work necessary to entitle him[or her]
to be paid certain anmounts, and his [or her] enploynent

term nates before those paynents are nade, then he [or she] nust
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be pai d those ampbunts, whenever they are paid, as if he [or she]
were still enployed.” Because appellant conpleted the sales,
ensured that the custoners received the product, and secured
payment fromthe custoners, he contends that “nothing [ he] coul d
have done after January 31, 2000 would have inpacted the
cal cul ati on of the $32,850.73 in any way” and that “attaching an
arbitrary paynent date to them and then requiring people to
remai n enpl oyed through that arbitrary date . . . [flies] in the
face of the plain words of the statute.”

Appel | ee counters that the conm ssion paynent date of March
31, 2000 was not an “arbitrary date,” but that the “tim ng of
the i ncentive paynent was i ntended to i ncentivize the enpl oyee’s
conti nued enploynment. In other words, the enployee had to
remai n enpl oyed with [appellee] to receive the incentive pay.”
I nherent in its argunment is the view that this wage does not
constitute a comm ssion, per se, but, instead, it should be
anal ogized to a holiday bonus, because paynent served as a
reward to appellant for staying through the paynment date.

In its opinion dated February 20, 2001, the trial court
agreed with appellee, finding the controlling statute to be 8§ 3-
505 of the Act, which states:

Each enpl oyer shall pay an enpl oyee or the

aut hori zed representative of an enpl oyee all
wages due for work that the enployee
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per f or med bef ore t he term nation of

enpl oynent, on or before the day on which

t he enmpl oyee woul d have been paid the wages

if the enmploynent had not been term nated.
Positing that L.E. 8 3-505 is “entirely clear and unanbi guous,”
the trial court reasoned that an enployer must only pay those
wages which are due and that “[i]ncentive pay is not due until
all of the conditions for its paynent are net.” The court
concluded that appellant failed to neet one of the two
prerequisites to receiving his “incentive pay” — he no |onger
wor ked for appellee - and, as a result, the wage was not due.
We di sagree.

“[U] nder the Act, enpl oyees nmay have a cause of action based
on an enployer’s failure to pay comm ssions that were earned
during the enploynment, but which were not payable until after
t he enployee was term nated.” Magee v. Dansources Techni cal
Serv., Inc., 137 Md. App. 527, 574 (2001). Here, the enployee
had satisfied all of the requirenents for receiving a conm ssi on
except one - he was no |longer enployed there. In a situation
such as this, the statute wunder consideration serves as
gui dance, as it clearly states that the enployer nust pay the

enpl oyee for wages earned before the term nation of his or her

enpl oynent .
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Al t hough we agree that the words of 8§ 3-505 of the Act are

“cl ear and unanbi guous,” we hold the trial court’s
interpretation of the statute to be erroneous.

A statute should be construed according to

the ordinary and natural inport of the

| anguage used wi thout resorting to subtle or

forced interpretations for the purpose of

limting or extending its operation. That

is, we nust confine ourselves to the statute

as witten, and may not attenpt, under the

gui se of construction, to supply om ssions

or renmedy possible defects in the statute.
Wheeler v. State, 281 M. 593, 596 (1977) (citations
om tted) (enphasis added). By singling out the word “due,” and
inventing its own definition for that word, the trial court
failed to followthe basic principles of statutory constructi on.
Pursuant to L. E. 8 3-505, appellant’s comm ssions were due on or
before March 31, 2000, but that has no effect on appellant’s
eligibility for them Appel l ant earned those comm ssions as
wages under L.E. 8 3-501(c), and the additional conditions
appell ee placed on its enployees were, therefore, invalid in
[ight of Maryland statutory and common | aw.

Attenpting to support its opinionw th a distinction between

“comm ssions” and “incentive pay,” the trial court agai n engaged
in inproper statutory construction. Appellee utilizes simlar

semantics on appeal, maintaining that “the incentive pay was a

mere gratuity,” and that the noney sought should be anal ogi zed
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to a bonus. W fail to conprehend the rationale behind either

argument. Even if we were to | abel appellant’s comm ssions as
“incentive pay,” such nmoney would still constitute a “wage,”
whi ch includes bonuses, comm ssions, fringe benefits, or “any
ot her remuneration prom sed for service,” pursuant to the

broader definition included in 8 3-501(c) of the nodern Act.
Clearly, incentive pay would constitute renuneration prom sed
for service, because this pay was prom sed to appellant, as
stated in paragraph five of appellee’ s Enpl oyee Handbook:

Total Target Cash Conpensation (TTCC) w ||

be conprised of base conpensation @+

incentive. TTCC is what you can earn if you

achi eve 100% of your performance goals.

The court found that, assuni ng, arguendo, appellant was
entitled to comm ssions as opposed to incentive pay, “[t]he
gquestion of whether or not an enployee is entitled to
conm ssions after term nation of enploynent is dependent upon
t he | anguage of the contract,” citing Chesapeake Potonmac Tel.

Co. v. Miurray, 198 M. 526 (1951). As appellant correctly
poi nts out, however, the Maryland Wage Payment and Col |l ection
Law, which governs the case sub judice, was enacted in 1991 and
consequently superseded Chesapeake. In fact, the trial court

supported the entirety of its findings with case |aw predating

1991, relying on Chesapeake, supra, as well as Maryland Credit



- 8 -
Fin. Corp v. Hagerty, 216 M. 83 (1958). I nterestingly, the
court failed to rely on those cases that interpreted the Act.
See, e.g., Battaglia v. Clinical Perfusionists, Inc., 338 M.
352 (1995) (interpreting the meaning of “wage” under L.E. 8§ 3-
502); Admral Mortgage, Inc. v. Cooper, 357 M. 533 (2000)
(hol ding that conm ssi ons earned before term nation, but payable

after termnation, are clearly within the purview of the Act).

Contrary to the trial court’s holding, a contract
conflicting with public policy set forthin a statute is invalid
to the extent of the conflict between the contract and that
policy. Danny Son v. Margolius, Mallios, Davis, Rider & Tomar,
114 Md. App. 190, 216 (1997). The policy behind the Act was to
give “the State the ability to litigate wage di sputes on behal f
of private citizens who were suffering the abuse of non-paynent
of wages from their enployers.” Baltinore Harbor v. Ayd, 365
Md. 366, 380 (2001). Labor & Enpl. 8 3-505 clearly states that
an enmpl oyer nust pay an enpl oyee for all wages earned prior to
the term nation of his or her enploynment and the public policy
for which it was enacted is to protect those enployees from
bei ng overpowered by their enployers. Any contract |anguage in

derogati on thereof is invalid.
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Appellee relies on the recent decision of the Court of
Appeal s i n which Chief Judge Bell, in Whiting-Turner Contracting
Co. v. Fitzpatrick, ___ Md. __ (2001), No. 9, Septenber Term
2001 (filed Oct. 17, 2001),!' construed L.E. &8 3-501 in the
context of profit sharing pronm sed to the enployee conditioned
upon the profitability of the conpany and that the enployee
continued to be enployed after two years. Central to the
Court’s analysis was the | anguage of the statute, “prom sed for

service,” the Court concluding that the conditions of enpl oyment

are determ ned in advance of the enploynent. Utimately, the
Court of Appeal s hel d:

When t he petitioner hi r ed t he
respondent, the parties agreed on a salary
and, after two years of enploynent and
depending on the profitability of the
conpany, profit sharing. Had the respondent
been with the petitioner for two years when
t he decision was made to offer him a bonus

Because Whiting-Turner was not filed until after the
parties to the instant appeal filed their briefs, the decision
was not cited or relied upon by either party. In a letter

subm tted to the Clerk of this Court the day after the decision
in Vhiting-Turner was filed, however, counsel for appellee
asserting “[Wiiting-Turner] directly supports the position of
Medex . . .,” wote, in part,

Applying this holding to the Medex case, it is

undi sputed that Medex's Incentive Pay Plan clearly

stated that to receive additional conpensation under

the Plan, the enployee had to be enployed at the tine

of payout. Because, MCabe voluntarily term nated his

enpl oynent prior to the payout date, he is not

entitled to any additional conpensati on.
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and had the financial condition of the
petitioner justified it, there would be no
doubt of the respondent's entitlenment, that
he would have earned the distribution in
this case. That is so because sharing in the
profits of the conmpany after two years was
prom sed as part of the respondent's
conpensation package. Here, however, the
petitioner decided to give the respondent a
bonus before he had been enployed for two
years. Where such remuneration is not a
part of the conpensation package promn sed,
it is nmerely a gift, a gratuity, revocable
at any tinme before delivery.

ld. at p. 9 (citations omtted).

In the case sub judice, we are called upon to exan ne
whet her comm ssions set forth in an enployer’s conm ssion
schedul e constitute a wage under the Act, when paynent of that
conmm ssion is contingent upon the enployee still being enpl oyed
on the date of paynent. The principal distinctions between
Whi ting-Turner and the case at hand are that (a) the
conpensati on package prom sed by Whiting-Turner in exchange for
Fitzpatrick’s enploynment did not include the bonus at issue,
wher eas the comm ssions at issue in the instant case were agreed
upon prior to the commencenent of appellant’s enpl oynent and (b)
under Medex’ s conpensation schedul e, recei pt of conm ssions was
dependent on the achi evenent by the enpl oyee of specific goals.

By contrast, Whiting-Turner offered profit sharing upon the
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conpl etion of a two-year enpl oynent period, based on the success
of the enpl oyer.

The Whiting-Turner enploynent agreenent consisted of “a
weekly salary and, after two years of enploynent and dependi ng
upon the profitability of the conpany, profit sharing.” Unlike
t he Whiting-Turner agreenent, appellant was to receive an annual
sal ary of $49, 000 plus conmm ssions. The commi ssions were to be
earned from February 1, 1999, the beginning of the Fiscal Year
at issue, to January 31, 2000, the term nation of the Fiscal
Year .

The Court of Appeals in Witing-Turner, as nust we, bottoned
its “[r]esolution of this case [upon a construction of]

§ 3-501(c).” Proceeding from the definition of “wages,”
expressed in , 8 3-501, the Court opined that “what is due an
enpl oyee who term nates enploynment with an enpl oyer are wages
for work performed before term nation, or all conpensation due
to the enployee as a result of enploynent including any
remuner ati on, other than salary, that is prom sed in exchange
for the enployee’'s work.” (Enphasis added.) Stated otherw se,
in order to be considered a wage under the Act, the conpensation
must have been “prom sed for service.” The “bonus” in Witing-

Turner was not prom sed for service.
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The possibility of receiving that bonus was to be det erm ned
at a later date - two years hence. The commi ssions prom sed
appel I ant, however, were unanbi guously prom sed for service, the
amount received having been directly related to the amount of
sal es conpleted. According to the bright Iine test announced in
Whi ti ng- Turner, “[o]nce a bonus, comm ssion, or fringe benefit
has been prom sed as a part of the conpensation for service, the
enpl oyee [is] entitled to its enforcenent as wages.” In the
event “such renuneration is not a part of the conpensation
package prom sed, it is merely a gift, a gratuity, revocable at
any time before delivery.” Under this test, MCabe’s
conm ssions were promsed for his service, therefore they
constitute a “wage” under 8§ 3-501(c) of the Act.

Anot her i nmportant di stinction between Witing-Turner andthe
instant case is the “incentive” arrangenent offered by the two
enpl oyers. The enployee in Wiiting-Turner was not earning any
incentive pay during the established period; rather, only upon
t he conclusion of the two-year period would a determ nation be
made, based on the success of the conpany.

In the case at hand, the enpl oyee conpleted all of the tasks
required of himprior to the conclusion of the Fiscal Year at
i ssue: closing his sales, ensuring that the custoners received

t he product, and securing paynment from the custoners. As of
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January 31, 2000, there was nothing nore he could have to done
to facilitate the receipt of his comm ssions; his enployer
nevert hel ess, placed an additional condition upon paynment. In
order to receive the incentive pay, he was required to remain
enpl oyed through the arbitrary date of March 31, 2000, a date
whol |y unrelated to the conpletion of the enployee s duties.

The incentive structures of Whiting-Turner and the instant
case are dianmetrically opposed: one conditioned upon the
enpl oyee’ s di l'i gence, the other condi ti oned upon the
profitability of the enpl oyer. Clearly, MCabe’s comm ssions
constituted “remuneration prom sed for service,” under 8§ 3-
501(c) of the Act.

Because we hold that appellant’s claimagainst appellee is
governed by 8 3-505 of the Act, he may recover the comm ssions
sought, totaling $32,850.73. Therefore, the trial court’s
decision to the contrary constituted clear error. In |ight of
our holding that 8 3-505 of the Act provides appellant with the
ability to receive the actual wages w thheld, we nust next
determ ne whether 8§ 3-507.1 of the Act would permt him to
recover “additional (up to treble) damages, attorneys’ fees, and
costs.” Admral Mrtgage, 357 Md. at 541. That section states,

in relevant part:
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[I]f an enpl oyer fails to pay an enpl oyee in
accordance with [L.E.] 8 3-502 or [L.E.]
§ 3-505 of this subtitle, after [two] weeks
have elapsed from the date on which the
enpl oyer is required to have paid the wages,
t he enpl oyee may bring an acti on agai nst the
enpl oyer to recover the unpaid wages.

If, in an action under subsection (a) of
this section, a court finds that an enpl oyer
withheld the wage of an enployee in

violation of this subtitle and not as a

result of a bona fide dispute, the court may

award the enployee an anmount not exceeding

[three] tinmes the wage, and reasonable

counsel and ot her costs.
L.E. 8§ 3-507.1. Noting the fact that this issue was hotly
contested at the trial level and the considerable amount of
analysis required in arriving at today’s decision, we conclude
t hat appellee withheld the conm ssions as a result of “a bona
fide dispute,” rather than “in violation of this subtitle.” W,
accordingly, hold §8 3-507.1 of the Act to be inapplicable to

appellant’s situation and, as a result, limt his recovery to

t he actual wages withheld.

JUDGVENT OF THE Cl RCUI T
COURT FOR BALTI MORE COUNTY
REVERSED, CASE REMANDED FOR
FURTHER PROCEEDI NGS

CONSI STENT WTH THI S
OPI NI ON.

COSTS TO BE PAID BY
APPELLEE.



