This case calls upon us to decide whether an insured can sue
hi s i nsurance conpany for bad faith based on its dealings with him
during a case he filed against it in an uninsured and
underi nsurance action. This case also calls upon us to decide
whet her the insurance conpany and the attorney representing that
i nsurance conpany can be sued under theories of invasion of privacy
and abuse of process for inproperly issuing an ex parte subpoena
t hat produces private and enbarrassi ng hospital records about the
i nsur ed. The court below, in tw separate hearings, held that
appellant could not maintain his action against his insurance
conmpany and its attorney and granted their notions to dismss. W
will affirmthe trial court.

FACTS

On Novenber 1, 1994, a car operated by Russell Tasker collided
with the vehicle of appellant, Joseph Andrew McCaul ey, and severely
infjured him MCaul ey alleged that he suffered extensive permanent
injuries, including sprains and strains of the cervical and | unbar
spi ne, contusions on the arns and | egs, contusions on the abdonen,
| acerations on the left thunb, and nasal septal deviation requiring
surgery. MCauley filed suit against his insurance conpany, Erie
| nsurance Exchange (Erie), appellee, and the driver, Tasker, on two
theories: first, that a second “phantom vehicle” may have caused
Tasker to lose control, and, second, that the $100,000 limt on
Tasker’s policy was insufficient to cover his injuries.

After McCauley filed his initial conplaint against appellee



Erie, Robert A Suls entered his appearance as the attorney for
Eri e and began to conduct discovery. MCauley infornmed Suls, in
interrogatories, that Carroll County General Hospital (CCGH had
hospitalized himin Novenber 1992 for a bacterial skin infection.
Al t hough Suls had requested all documents referred to in his
interrogatories, MCauley did not produce the hospital records.
Suls questioned MCauley about his nedical history during
depositions and McCaul ey told himthat CCGH hospitalized himfor a
“staph infection.”

Subsequent to the deposition, Suls issued several subpoenas?
on July 16, 1996, including one to CCGH for MCaul ey’s nedica

records and one to McCauley’s enployer for its records. The return

! Beforeachangein therulesin 1984, in order to obtain a subpoena, a party or counse! filed
arequest directed to the Clerk of the Court and asked that a subpoenaissue. The Clerk would then
stamp the request or issue its own subpoena. , Under Md. Rule 2-510(b), as amended in 1984, this
method continues, however, the Clerk may also issue blank forms of subpoenas, signed and sealed,
to attorneys or other officers of the court. The attorney or officer fills out the necessary portions and
has the subpoenas served.  Out of a concern that this privilege would be abused, the rule specifically
prohibites the use of subpoenas, except to compel attendance and production of documents, either
for a court proceeding or deposition. . It appears that there were reports of abuse, notwithstanding
the limitations specified in the rule, and, effective July 1, 1998, the rule was amended specifically to
provide that an opposing party may file a motion aleging that a party or an attorney used or
attempted to use a subpoenafor a purpose other than that allowed by the rule. If the court, after a
hearing, finds that a subpoena was improperly used, it may impose an appropriate sanction on the
party or attorney, including the award of reasonable attorney’ s fees and costs, exclude the evidence
obtained by the subpoena, and reimburse any person inconvenienced for time and expenses incurred.
Here, Sulsissued the subpoenas, apparently, without scheduling depositions and notifying opposing
counsdl. Suls has maintained that his failure to send the notices of depositions was mere oversight.
We are not called upon to decide whether Suls' s actions were advertent or inadvertent; however, we
note that Suls sfailure to provide notice precluded McCauley from objecting to the production of the
documents or filing amotion for protective order pursuant to Md. Rule 2-403, and Suls was able to
obtain the documents through an “ex parte” subpoena.

2



date for the subpoenas was August 19, 1996. On or about July 22,
1996, McCaul ey |earned about one of the subpoenas through his
enpl oyer and infornmed his attorney, M. Shapiro, that his enployer
had received a subpoena from Suls for his personnel records. On
July 26, 1996, Shapiro telephoned Suls to inquire about the
subpoenas. Suls indicated that it was then that he realized that
he had failed to send notices of deposition relating to the
subpoenaed records and informed M. Shapiro about the other
out st andi ng subpoenas, in particular the one to CCGH  Suls also
informed Shapiro that he had received records from MCaul ey’ s
enpl oyer, but he had not yet received the records from CCGH  Sul s
told Shapiro that he was |eaving for vacation, but that he would
instruct his staff to send out copies of the subpoenas, and his
office did so on July 31, 1996. Wile Suls was on vacation, his
office received the subpoenaed records from CCGH which bore a
certification date of July 31, 1996. On August 6, Suls returned,
confirmed the source of the records, and, w thout review ng them
substantively, placed themin seal ed envel opes.

On August 7, 1996, Suls wote to Shapiro and indicated that he
wanted “to restore the parties to status quo.” He asked Shapiro to
advise him wthin fifteen days, about the records resulting from
t he subpoenas sent wi thout notices. |If Shapiro advised, Suls would
rei ssue the subpoenas and notices so that counsel could take any

appropriate action. If counsel filed a notion to quash, Suls



offered to “return, destroy, or place with the court under seal any
docunent whi ch shoul d not have been produced.” Suls wote that if
counsel did not contact himwthin fifteen days, he would “presune
there is no dispute regardi ng the docunents produced,” and that he
woul d then review the docunents and nmake them avail abl e to counsel .
Shapi ro next contacted Suls by letter dated August 21, 1996, asking
that Suls forward the records “that have been spawned as a result
of the Subpoenas which you filed w thout sending notices.” Suls
conplied and sent Shapiro a copy of the records.

McCaul ey never sought any relief from the court for any
di scovery violation and did not file a notion to quash or for
protective order. Nevert hel ess, because Suls failed to notify
McCaul ey’ s attorney about the subpoenas, McCauley filed a second
conpl aint against Suls and Erie, alleging invasion of privacy,
fraud, civil conspiracy, and bad faith.?

PROCEEDI NGS BELOW

After MCauley filed his conplaint, Erie and Suls filed
motions for dismssal or for summary judgnment and M Caul ey filed
hi s opposition and an anmended conpl aint, adding a claimfor abuse
of process. Erie and Suls again filed notions for dismssal or for
summary judgnent. Judge WIliam Hi nkel of the Crcuit Court for

Baltinmore County granted the notions with prejudice as to the

2 The underlying action againgt Erie aleging underinsurance and uninsured claims was settled
before reaching trial.



clains for invasion of privacy, fraud, civil conspiracy, and bad
faith, but allowed MCauley |eave to anend his abuse of process
claim After MCaul ey anended his conplaint, Erie and Suls again
filed notions for dismssal or for summary judgnent, and Judge
Lawrence R Daniels granted the notions on OCctober 27, 1997.
McCaul ey appeals fromthose decisions and asks:
| . Did the trial court err in granting the
notions as to appellant’s claimof first

party bad faith?

1. Didthe court err in granting the notions
on appel lant’ s invasion of privacy clainf

I1l. Did the court err in granting the notions
as to the claimof abuse of process?

W answer “no” to all three questions and, accordingly, affirm?
ANALYSI S
Bef ore we can resolve any of the issues raised by MCaul ey, we
must first determ ne how the trial judges disposed of the instant
case, and then apply the appropriate standard to the courts’
deci sions. MCaul ey argues that both trial judges who heard the
motions for dismssal or for sunmary judgnent considered them as

nmotions to dismss and therefore we should apply that standard.

3McCauley has not discussed the court’s dismissal of his claims of fraud and civil conspiracy;
therefore, we shdl treat them aswaived and not address them. Md. Rule 8-504(a)(5); Health Servs.
Cost Review Comm' n v. Lutheran Hosp. 298 Md. 651, 664, 472 A.2d 55 (1984); see also Harrison
v. Harrison, 109 Md. App. 642, 679-80, 675 A.2d 1003, cert. denied, 343 Md. 564, 683 A.2d 177
(1996); Monumental Life Ins. Co. v. United Sates Fiddity & Guar. Co., 94 Md. App. 505, 544, 617
A.2d 1163 (1993); GAI Audio of New York v. Columbia Broadcasting System, Inc., 27 Md. App.
172, 183, 340 A.2d 736 (1975) (quoting Kimbrough v. Giant Food, Inc., 26 Md. App. 640, 339 A.2d
688 (1975)).



Erie and Suls assert that, although both judges suggested that they
were granting notions to dismss, they have not confined us to that
standard on appellate review.

We find that, in this case, the judges in the trial courts
stated that they were deciding notions to dismss, and neither
court considered matters outside the pleadings when making their
decisions. As we cautioned trial courts in Hrehorovich v. Harbor
Hospital Cr., Inc., 93 MI. App. 772, 784-85, 614 A 2d 1021 (1992),

the failure to articulate clearly the nature
of its ruling in these circunstances is risky
business. . . . Rule 2-322(c) gives the trial
court discretion to convert a notion to
dismss to a notion for sunmmary judgnment by
considering matters outside the pleading.
Wen a judge exercises that discretion,
however, best nanagenent practice indicates he
should either (1) issue an oral or witten
opinion indicating that he has considered
extraneous information and is deciding the
notion on a sunmary judgnent basis, or (2) put
appropriate |language in the order granting or
denying relief that indicates that he has
transnuted the notion to one for summary
judgnent. . . . The inportance to appellate
courts of a trial court clearly articulating
what action it is taking cannot be over-
enphasi zed.

After review ng Judge H nkel’'s witten decision, we find that
he not only specifically stated that his decision granted
“Defendants’ Mdtion to Dismss on Counts I-1V,” but the |anguage of
his decision clearly denonstrated that he had excluded facts that
were not part of the pleadings. As to Judge Daniels’ s oral

decision on the notions for dismssal or for summary judgnent on



the issue of abuse of process, we note that, although it appears
that the judge | ooked at the records submtted with the notion and
stated that Suls had a right to subpoena them he stated
specifically that the court was ruling on the notion “strictly as
a nmotion to dismss.” Further, in dismssing the action, the court
did not base its decision on whether Erie and Suls legally and
appropriately used the process to subpoena those records, but,
rather, the court exam ned the allegations in MCaul ey’s conpl ai nt
and found that the conpl aint advanced only bald allegations. The
court dismssed the action on the basis that MCaul ey had not
sufficiently pled any ulterior notive in his conplaint, a required
elenent of the claim Therefore, we find that neither judge
consi dered matters outside of the initial or anmended conpl aint, but
deci ded these notions as notions to di sm ss.

In reviewwng a trial court’s decision on a notion to di smss,
under MdI. Rule 2-322(b), “we nmust assune the truth of all relevant
and material facts that are well pleaded and all inferences which
can be reasonably drawn from those pleadings.” Sharrow v. State
Farm Miut. Auto. Ins. Co., 306 M. 754, 768, 511 A 2d 492
(1986) (citations omtted); Hrehorovich, 93 M. App. at 781. e
must take care to determ ne whether the trial court was legally
correct, that is, whether “the conplaint does not disclose, on its
face, a legally sufficient cause of action.” Hrehorovich, supra at

785 (citing Branble v. Thonpson, 264 M. 518, 520, 287 A 2d 265



(1972)). Having determ ned the appropriate standard to apply in
this case, we now consider the issues raised by MCaul ey.
l.

McCaul ey first protests the dismssal by Judge H nkel of his
claim of bad faith. McCaul ey contends that the court did not
dismss this claimby deciding whether Maryl and recogni zes the tort
of bad faith in these circunstances, but, rather, it based its
decision on the adversarial nature of his conplaint against Erie
for uninsured and underinsured coverage. MCaul ey argues that the
court’s reasoning is flawed because, in spite of the adversari al
position of the parties, an insured pays prem uns for insurance
coverage and therefore has a legitimte expectation that his
insurer wll deal with himin a fair manner.

McCaul ey acknow edges that Maryland recogni zes a cause of
action for bad faith in a third-party context when an insurer fails
to settle a claim within the policy limts of its insured,
Fireman’s Fund v. Continental Ins. Co., 308 Mi. 315, 519 A 2d 202
(1987), but has not recognized a bad faith clai magainst an insurer
inthe first-party context, that is, holding an insurer liable in
tort for failing to pay an underinsurance claim See Johnson v.
Federal Kenper Ins. Co., 74 M. App. 243, 248, 536 A 2d 1211
(1988); Stephens v. Liberty Miutual Fire Ins. Co., 821 F. Supp.
1119, 1120-23 (D. M. 1993); Yuen v. American Republic Ins. Co.

786 F. Supp. 531, 533 (D. Md. 1992); Caruso v. Republic Ins. Co.,



558 F. Supp. 430, 434 (D. M. 1983). McCaul ey points out that
these cases all involve the failure by an insurer to honor or pay
a claim whereas his case is readily distinguishable because his
claim is based on the insurer’s counsel using court processes
illegally by issuing ex parte subpoenas.

Al t hough the facts of this case are distinguishable fromprior
cases in which courts have found that Mryland did not recognize a
bad faith cause of action against an insurer for failure to pay
first-party benefits, the reasons why Maryl and has not recognized
this tort are equally applicable to this case. As we stated in
Johnson, 74 Md. App. at 247, the difference between a third-party

cl aimagainst the insured and a first-party claimis that

the standard liability policy gives the
i nsurer excl usi ve control over t he
i nvestigation, litigation, and settlenment of
clains against the insured . . . The insurer

therefore owes a duty to the insured to

attenpt to settle the claimwithin the limts

of the policy since the insured has

surrendered the right to do so itself.
However, in a first-party claim the insured “retains all rights to
control any litigation necessary to enforce the claim
[therefore] there is no conflict of interest situation requiring
the law to inpose any fiduciary duties on the insurer. |nstead,
the situation is a traditional dispute between the parties to a

contract.”* Id.

*We acknowledge that the local federal courts have interpreted our decision in Johnson as
(continued...)



W see no need to recognize a bad faith claim and inpose a
tort duty on the insurance carrier under these facts. As we stated
i n Johnson, an insurance conpany owes no fiduciary duty in a first-
party claim because the insured controls the litigation and a
fiduciary duty need not be inposed. “In other words, there is no
fiduciary duty owed because the fiduciary duty is not undertaken.”
Andrew Janquitto, Insurer’s Duty to Defend in Maryland, 18 U Balt.
L. Rev. 1, 52 n. 298 (1988). “The purpose of this rule is to
confine actions between an insured and his or her insurer to the
real mof contract law, rather than letting such actions expand to
tort proportions.” Yuen, 786 F. Supp. at 533. W therefore find

that the trial court correctly dismssed MCaul ey’s claimof bad

%(...continued)
adopting “asitsratio decidendi” the reasoning set forth in Caruso, 558 F. Supp. 430; Stephens, 821
F. Supp. at 1120. Caruso held that Maryland would not recognize an independent tort claim in first-
party insurance disputes because of the Court of Appeals's punitive damages framework, which
required a showing of actua malice for tortsarisng out of contractual relationships, a more stringent
standard than that applied in pure tort cases. Caruso, supra, at 434 (citations omitted). At the time
Sephens was decided, the Court of Appeals had removed the competing standards generated by the
“arisng out of contract” distinction and required that a plaintiff prove actual malice before awarding
punitive damages in any non-intentional tort cases. Owens-1llinoisv. Zenobia, 325 Md. 420, 453,
601 A.2d 633 (1992). As aresult, the Siephens court believed that the basis for the decisions in
Caruso and Johnson no longer existed and it set out to determine whether, in light of Zenobia,
Maryland would recognize a cause of action based in tort for first-party insurance disputes.

While Zenobia may have removed the basisfor the decision in Caruso, a close reading of the
Johnson opinion demonstrates that Zenobia does not affect the reasoning of our opinion, because our
reference to Caruso was to acknowledge only that that court “recognized[] a first party claim
presents an entirely different situation” than a third-party claim, and we never made reference to the
punitive damage framework asit then existed in Maryland. Johnson, 74 Md. App. at 247. Since we
never adopted the reasoning of Caruso, our holding in Johnson remained unaffected by any change
in the punitive damage framework.
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faith in a first-party insurance dispute, as we do not recognize
the tort in Maryland.®
.

Next, McCauley clainms that the court erred in dismssing his
claimfor invasion of privacy when the pleadings indicated that an
unwarranted i ntrusion upon his seclusion had occurred. In ruling
on this claim the trial court indicated that the tort was not the
appropriate renedy when a party abuses the discovery process.
Rat her, the court indicated that MCauley should have sought
sanctions in the trial court. W disagree with the trial court’s
reasoning. Wile MCaul ey could have availed hinself of the renedy
of sanctions in the trial court, his ability to pursue sanctions
does not inhibit his ability to seek a renmedy in a civil suit.
Nevertheless, we find that the trial court was correct in
dismssing this claim because the conplaint does not disclose a
legally sufficient cause of action. See Hrehorovich, 93 M. App.
at 785.

The Court of Appeals recognized the tort of invasion of
privacy in Carr v. Watkins, 227 M. 578, 586-88, 177 A 2d 841
(1962). As the Court indicated in Household Fin. Corp. v. Bridge,

252 Md. 531, 537, 250 A 2d 878 (1969) (quoting Prosser, Handbook of

*We recognize that the trial court’s dismissal of this count was not premised on these grounds.
However, we are not bound by the court’ s reasoning in determining whether McCauley pleaded a
legdly cognizable claim. We may affirm the judgment of the trial court on any ground adequately
shown by the record. Robeson v. Quls, 285 Md. 498, 502, 403 A.2d 1221 (1979).
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the Law of Torts, Ch. 22, p. 832 (3d ed. 1964)), the tort of
invasion of privacy is not just one tort, but enconpasses four
different types of invasion tied together under one conmmon title.
One form of invasion of privacy is the tort of “unreasonable
i ntrusion upon the seclusion of another,” Restatenent (Second) of
Torts 8625A(2)(a)(1977). That tort consists of an intentiona

i ntrusion, physical or otherw se, upon the solitude of another or

his private affairs. Rest at enent 8625B. Wongful intrusion
requires an intentional act. “The tort cannot be conmtted by
uni nt ended conduct anounting nerely to lack of due care.” Bailer

v. Erie Insurance, 344 M. 515, 527, 687 A 2d 1375 (1997) (quoting
Snakenberg v. Hartford Casualty Ins. Co., 299 S.C. 164, 383 S.E. 2d
2, 7 (1989)).

Al though McCauley clains that he has set forth sufficient
factual allegations to allow himto proceed, we find that assertion
to be without nerit. After reviewing McCaul ey’s second anended
conplaint, we find that MCaul ey has not pleaded any relevant or
material facts to suggest that Suls acted intentionally. Rather,
the conplaint states that Suls asked about MCauley’ s crimna
record, prior nedical history, and enploynent history; that, “in an
effort to either corroborate or refute” M Caul ey’ s testinony, Suls
filed six ex parte subpoenas w t hout sending notice to any counsel
of record; that, by failing to file notices, Shapiro |ost the right

to file a notion for protective order; and that Suls published
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McCaul ey’ s nedical record from CCGH to other counsel. Although
McCaul ey alleges that Suls’s and Erie’ s conduct was an “intenti onal
intrusion” and that these “actions were done with malice, spite and
il will,” these bald allegations are not supported by any facts
pl eaded in the conplaint. Wthout one material fact to denonstrate
that Suls or Erie acted intentionally, we nust affirmthe di sm ssal
of McCaul ey’ s claimof invasion of privacy.
[T,

Finally, MCauley argues that the trial court erred in
di smssing his claimof abuse of process when his conplaint alleges
that Suls issued ex parte subpoenas in order to gain an unfair
advantage in litigation. In order to sustain a cause of action for
abuse of process, MCaul ey nust prove “first that the defendant]s]
W lfully used process after it has issued in a manner not
contenpl ated by | aw, second, that the defendant[s] acted to satisfy
an ulterior notive; and third, that danmages resulted from the
defendant[s]’ perverted use of process.” 1000 Fleet v. Querriero,
346 Md. 29, 38, 694 A 2d 952 (1997)(citations omtted). It is not
enough to establish a bad notive; there nust be “[s]onme definite
act or threat not authorized by the process, or ained at an
objective not legitimate in the use of the process. . . .7 Id.
(quoting W Keeton, Prosser and Keeton on the Law of Torts, 8§ 121,

at 898 (5'" ed. 1984)).
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Al t hough McCaul ey nmakes nmuch of the fact that Suls issued the
subpoenas wi thout notice to counsel and alleges that Suls violated
the Iaw by issuing the subpoenas, his allegations fail to sustain
the claim We first consider whether the conplaint sets forth
facts that denonstrate “inproper use of the process after its
i ssuance.” Keys v. Chrysler Credit Corp., 303 Md. 397, 411, 494
A. 2d 200 (1985)(enphasis in original). In answering that question
in Keys, the Court of Appeals noted that Chrysler had attached Anna
Keys’s wages by a wit of garnishnment issued to enforce a judgnment
that she had fully satisfied four years earlier. After Keys
reported the matter to Chrysler and Chrysler checked its records,
it found that Keys had indeed satisfied the judgnent. Chrysler
rei nbursed Keys’'s wages and she filed suit for abuse of process and
mal i ci ous use of process.

Judge McAuliffe, witing for the Keys court, determ ned that
t hese facts did not support a claim of abuse of process because
“there is no evidence of any inproper use or perversion of the
process after it was issued. Appellant’s proper conplaint in this
case is wth the issuance of the process. . . .” Id. at 412
(enmphasis added). That reasoning is apposite in this case. Here,
McCaul ey objects to the manner by which Suls issued process and,
al though he alleges that Suls could have used the information
| earned to enbarrass or humliate him or would have given Suls

information by which he could extort MCauley into settling his
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claimat a dimnished value, he presents no evidence that Suls used
the process inproperly after it was issued. Nor does McCaul ey
“all ege in what manner process was used in sone abnormal fashion”
to coerce him to settle his claim at a dimnished value or
enbarrass him Berman v. Karvounis, 308 Ml. 259, 265, 518 A 2d 726
(1987).

If the [subpoenas were issued] nmaliciously,

falsely and wthout probable cause, that

circunstance would furnish no ground for

hol ding that the regular and proper service of

t he [ subpoenas] anpbunted to a malicious abuse

of the process of the court. The manner of

obtai ning the [subpoenas] is quite a different

thing from the manner of executing [thenm,

when obt ai ned.
Keys, 303 Ml. at 412 (quoting Bartlett v. Christhilf, 69 Ml. 219,
230-31, 14 A 518 (1888)). See also Grainger v. HIIl, 4 Bing. N C
212, 132 Eng. Rep. 769 (1838) (“the action is not for maliciously
putting process in force; but for maliciously abusing the process
of the court”). Since we find that MCauley did not plead any
facts fromwhich we could find that Suls or Erie inproperly used
the process in a manner not contenplated by law, after the issuing

of process, we find that Judge Daniels properly granted Suls’s and

Erie’'s notions to di sm ss.

JUDGVENTS AFFI RVED
APPELLANT TO PAY COSTS.
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HEADNOTE: Joseph Andrew McCaul ey v. Robert A Suls, et al.
No. 1942, Septenber Term 1997

MOTION TO DISM SS - MOTI ON FOR SUMVARY JUDGMVENT —Trial court rmay
not consider matters outside of the pleadings and nust articul ate
the nature of its ruling so as to not transnute a notion to dismss
into a notion for sunmary judgnent.

TORTS - BAD FAITH - | NSURANCE CARRIER - FIRST PARTY CONTEXT —
Maryl and does not recogni ze a bad faith cause of action against an

insurer to pay first-party benefits because, unlike an action under

the standard liability policy, the insured retain all rights to
control the litigation and there is no conflict of interest

situation requiring the inmposition of a fiduciary duty on the
insurer. These actions are confined to the real mof contract |aw
and will not be expanded to tort proportions.

TORTS - |INVASION OF PRIVACY - UNREASONABLE | NTRUSION UPON THE
SECLUSI ON OF ANOTHER —The tort of unreasonabl e intrusion upon the
secl usion of another requires an intentional act, an el enent that
must be sufficiently pleaded to survive a notion to di sm ss.

TORTS - ABUSE OF PROCESS —A claimfor abuse of process nust allege
facts that denonstrate inproper use of process after its issuance.
When appellant’s conplaint lies only wth the issuance of process,
wi t hout pleading facts that show that the process was inproperly
used in a manner not contenplated by law, after it was issued, he
cannot maintain an action for abuse of process.



REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1942

Septenber Term 1997

JOSEPH ANDREW Mc CAULEY

ROBERT A. SULS, et al.

Wenner,
Sonner,
Bl oom Theodore G
(Retired, specially
assi gned)

JJ.

Opi ni on by Sonner, J.

Fil ed: Septenber 3,1998



