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Headnote:

Merchant marine job of the father, requiring periods of severd consecutive
months at sea, did not constitute “exceptional circumstances’ warranting
award of custody of minor child to third-party maternal grandparents. In a
private third-party case, where the third party i s attempting to gain custody of
achild[ren] from their natural parents, unless the natural parents are unfit or
extraordinary circumstances detrimental to the child are found to exist, the
“best interests of the child” standard normally does not apply.
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This appeal anses as an outgrowth of the lengthy and unfortunaely acrimonious
dispute over custody of Patrick Michael McDermott (hereinafter “ Patrick” or “the child”),
the minor son of petitioner Charles David McDermott (hereinafter “Mr. McDermott”),
between Mr. McDeamott and respondents, Hugh and Marjorie Dougherty, the child’s
maternal grandparents, (hereinafter “the Doughertys,” or “maternal grandparents”)."

The Doughertys, along with Patrick’s paternal grandparents, who do not appear as
parties to the instant gopeal and do not now appear to support the Doughertys, filed a
complaint in the Circuit Court for Harford County against their adult children, Mr.
McDermott and Ms. Dougherty, for Third-Party Custody of Patrick on February 12, 2002.
Tria on the matter of custody subsequently took place on July 1 and 2, 2003. The circuit
court issued its decision on September 8, 2003, awarding the maternal grandparents sole
legal and physical custody of the child based upon that court’ sfinding that Ms. Dougherty
was “unfit,” and, although not finding Mr. McDermott an “unfit” parent, the court found
that his employment in the merchant marine requiring himto spend months-long intervals
at sea, constituted “ exceptional circumgances’ asthattermwasdefinedin Ross v. Hoffman,
280 Md. 172, 191, 372 A.2d 582, 593 (1977) (“Hoffman"), and the “best interest of the
child” and need for a stable living situation thus warranted that custody be placed with the
Doughertys. Mr. McDermott appeal ed this decision to the Court of Special Appeals, which

affirmed the lower court’s decision in an unreported April 5, 2004, opinion. The

! There has also been litigaion between petitioner and Laura A. Dougherty
(hereinafter “Ms. Dougherty”), thechild’ snaturd mother and petitioner’ sformer wife. The
conflicts between them are not at issue in the present case.



intermediate appellate court subsequently denied Mr. McDernott’'s Motion for
Reconsideration on May 21, 2004, and thereafter he petitioned this Court for a Writ of
Certiorari, which wegranted on August 25, 2004. McDermott v. Dougherty, 382 Md. 688,
856 A.2d 724 (2004).?

Petitioner’ s appeal centers on the following questions:

“1.  Isconcern that theparent might not obtain employment and remain in
the state of Maryland a high enough concern to meet the ‘only to
prevent harm or potential harm to the child’ standard required by the
U.S. Supreme Court case of Troxel v. Granville and/or the high
standards referenced in the previous cases cited therein, 530 U.S. 57
[,120 S.Ct. 2054, 147 L.Ed.2d 49] (2000)?

2. Do the facts involved in this case oonstitute ‘exceptional
circumstances' as described in Shurupoff'v. Vockroth, 372 Md. 639,
814 A.2d 543] (2003)?

3. Doesthe Order in thiscase violatethe holding of the Maryland case of
Schaefer v. Cusack, 124 Md.App. 288[, 722 A.2d 73] (1998), which
Isthat custody must be decided based on the circumstances asthey are
now and not based on a future plan or conjecture or based on past
behavior that has ceased?” [Alterations added.]

We hold that in disputed custody cases where private third parties are attempting to gain

custody of children fromtheir natural parents, thetrial court must first find that both natural

> The present caxe stems from a subsequent complaint filed in the origina case
initiated by Mr. McDermott’s Complaint for Limited Divorce, Child Custody and Child
Support, filed in the Cirauit Court for Harford County on September 29, 1995, seeking a
divorcefromLauraA. Dougherty, and captioned, Charles McDermottv. Laura McDermott.
While the maternal and the paternal grandparents were not parties to the parents’ divorce,
both the divorce case and the present case have the same origin and bear the same case
number, albeit the case sub judice has been recaptioned.
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parents are unfit to have custody of their children or that extraordinary circumstances exist
which are significantly detrimental to the child remaining in the custody of the parent or
parents, before atrial court should consider the “best interests of the child” standard as a
means of deciding the dispute.

We further hold that under circumstances in which there is no finding of parental
unfitness, the requirements of a parent’ s employment, such that heisrequired to beaway at
sea, or otherwise appropriately absent from the State for aperiod of time, and forwhich time
he or she made appropriate arrangements for the care of the child, do not congtitute
“extraordinary or exceptional circumstances’ to support the awarding of custody to athird
party.

Accordingly, we shall reverse and direct thelower courts to grant custody of Patrick
to petitioner. Although we find the declaration, announced by the plurality opinion in
Troxel,® afirming “the fundamental right of parents to make decisons concerning thecare,
custody, and control of their children,” 530U.S. 57, 66, 120 S.Ct. 2054, 2060, 147 L.Ed.2d
49 (2000), to beinstructive, our determination al so restsupon the potential for absurd results
that might result from a holding that denies custody to afit and willing parent on the basis
that the means by which he or she supports himself or herself and hisor he family callsfor

his or her periodic absence from the State although having arranged suitable and safe

% Justice O’ Connor wrote the opinion for theCourt in Troxel in which three members
of the Court joined. Justices Souter and Thomas wrote concurring opinions. Justices
Stevens, Scaliaand Kennedy wrote dissenting opinions.
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alternative care for the child, or based upon the fact that the child, in a particul ar case, might
be“ better raised” by grandparents. With our holding we need not reach theissue of whether
the circuit court’ sorder in the case sub judice improperly examined past behavior or future
plansin deciding custody.
I. Facts

By the time of the current digoute there had been a lengthy series of eventsin the
dispute over the custody of Patrick Michael McDermott, born April 30, 1995, to Charles
David McDermott and Laura A. Dougherty, who were married on November 26, 1994, in
Baltimore County and subssquently took up residence in Abingdon, Maryland. Their
relationship having deterioraed, the spouses separated shortly after Patrick’ sbirth. Suffice
it to say, between the time this custody disagreement was launched by Mr. McDermott’s
September 29, 1995 filing, in the Circuit Court for Harford County, of hisComplaint for
Limited Divorce, Child Custody and Child Support from Ms. Dougherty, and the
grandparents’ February 2002 complaint for third-party custody, i.e., the action to which the
instant appeal can be most directly traced, the various parties whether represented by
counsel or proceeding pro se utilized thefull measureof thecourt’ sresourcesintheir filings
of petitions and motionsin regard to support and custody of Patrick.

Ms. Dougherty, who had some history of alcohol-related trouble, was convicted of
her fourth drinking and driving offensein November 2001, which ultimately would result in

aperiodof incarceration. On January 3, 2002, apparently just prior to her incarceration, Ms.



Dougherty, who then had primary residential custody of Patrick, signed a power of attorney
giving her parents, the D oughertys, authority to care for Patrick and make all decisions on
his behalf. Apparently unaware of Ms. Dougherty’ sincarceration, Mr. McDemmott filed a
motion on January 8, 2002, seeking a temporary modification of a November 8, 2001,
custody orde and stated in his reasons for the petition, the following:

“The mother has |t town, given power of attorney to parents and quit her

job. Ms. Dougherty is scheduled for sentencing on 3/15/02 for up to 24

months. | am unemployed currently.”

He requested that custody be shared by himself and the maternal grandparents.
Sometime prior to January 10, 2002, and possibly as early as early December 2001,
petitioner signed on to work asix-month seaman’ scontractat sea. Mr. McDermott executed
anotarized letter on January 9, 2002, stating hisdesire that Parick reman in the care and
custody of the Doughertys at their home in Joppa, Maryland, through the end of the 2001-
2002 academic year. In addition, Mr. McDermott wrote aletter, which appears to be dated
January 10, 2002, to Patrick’ s court-appointed attorney and indicated that Mr. Dougherty,
Patrick’ s grandfather, had responded that he and his wife did not know Ms. Dougherty’s
whereabouts when queried by Mr. McDermott.*

Apparently, after Mr. McDermott went to sea, the court signed an order to show cause

in response to his Temporary Motion/Petition to Modify Custody and scheduled the matter

* This was not true. At trial Mr. Dougherty tedified that his silence as to Ms.
Dougherty’ s being in jail was at the advice of counsel.
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for a show-cause hearing on January 14, 2002, requiring that the child’s mother aswell as
the Doughertys be present.

Mr. McDermott departed on his ship inthefirst half of January 2002. Whileitisnot
manifest that any subterfuge occurred, it seemsthat petitioner went to seabelievingthat Ms.
Dougherty still had legd custody of the child and not knowing of her incarceration or of the
scheduled hearing on his petition.

At some point in time, what formerly had been a cooperative relationship between
Mr. McDermott and the Doughertys deteriorated. The Doughertys counsel apparently
spoke with Mr. McDermott by telephone on January 14, 2002, while the latter was aboard
ship, and informed him that M s. Dougherty had begun ajail sentence on or about January
4, 2002. In affirming thisconversation aswell as Mr. McDermott’ s apparent consent that
both sets of grandparents share joint legal custody of Patrick, the Doughertys counsel
prepared and filed in the Circuit Court for Harford County on February 12, 2002, a
Complaint for Third-Party Custody and Motion for an Ex-parte Order, naming the
Doughertys, aswell asthe McDermotts, Patrick’ s paternal grandparents, asplaintiffs.> The
paternal grandparents later noted, however, that they “never signed a document to be
plaintiffsin this case, and have had astrained rel ationship with the Dougherty’ s[sic] during

the period January to July 2002” when Mr. McDermott was at sea.

® It isnot clear from the record whether the Doughertys’ counsel knew that petitioner
was at sea.
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On February 13,2002, the court signed an order providing that the grandparents the
Doughertys and the McDermotts, would share “temporary joint legal custody” and the
Doughertys would have residential custody of Patrick. Visitation by the parents—one of
whomwasin jail, and the other at sea at the time—was ordered to “take place at the mutual
convenience and approval of plaintiffs,” i.e., the Doughertys.®

Mr. McDermott returnedfrom seain early July 2002 and the Doughertys, without any
modification of the court’s custody order, gpparently returned Patrick to Mr. McDermott
shortly thereafter to mollify the child’s sugained entreaties and crying that he wanted to be
with hisfather. Patrick remained with hisfather for theduration of 2002. On July 25, 2002,
petitioner filed a Complaint for Modification of Custody seeking to be granted permanent
primary residential and legal custody of Patrick. The Doughertys, |abeling Patrick’sliving
with hisfather at thetime as” defacto” custody, sought to dismissthe complaint stating that
they were “unsure asto Mr. McDermott’ s ability to care for the child on adaily basis and
believe that it is in the best interest of the child that custody not be changed . . . .”
Petitioner’ s parents, who at thetime shared legal custody with the Doughertys, agreed with
petitioner’s request for achange of lega custody to him.

Atapre-trial conferencein November 2002, the matter was set down fortrial in May

2003 but trial was later delayed until July 2003. The circuit court advised Mr. McDermott

® While at sea, Mr. McDermott did manage to see his son when he flew Patrick and
the child’ s paternal grandparentsto Texasin late April 2002 to spend a week aboard ship
to celebrate Patrick’s birthday.
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to hire an atorney to represent him in his petition for custody, and accordingly, Mr.
McDermott hired his present attorney in December 2002 and went to seain early 2003 in
order to “make the money to pay for [acustody] attorney” (alteration added). Apparently,
Patrick lived with the Doughertysduring hisfather’ stimeat seain the early months of 2003.
Mr. McDermott returned to Maryland in March 2003 during his two-week break between
ship assignments.

Ms. Dougherty, petitioner’ sformer wife, filed aMotion to Modify Custody on May
23, 2003, seeking to remove Patrick from her parents custody,’ citing that they withheld
visitation,were*verbally and psychol ogically abusiveto thechild” and “[b]oth of thechild’'s
natural parents are ale and willing to take care of Patrick.” On June 18, 2003, Mr.
McDermott responded in opposition to his former wife’'s motion. He filed an answer, an
amended complaint for custody and also apparently sought back child support from Ms.
Dougherty aswell astrid costs and an estimated $18,000 in legal fees that he expected to
incur at the scheduled trial. The circuit court did not immediately rule on these and other
outstanding motions.

Trial inthe matter of Mr. McDermott’ srequest for permanent custody took place on
July 1 and 2, 2003. The parties presented both lay and expert tesimony regarding Ms.

Dougherty’ sand Mr. McDermott’ srespectivefitnessasparents. Mr. McDermott indicated

"Her parentsfiled an opposition to themotionand sought to retain custody of Patrick.

-8



that hewent to seain January 2003 in order to bolster hisfinancesin hiseffort to obtain sole
custody of Patrick and he intended to egablish permanent residence in Maryland if granted
full custody. Henoted that he and Patrick were then residing with afamily in Port Deposit,
an atypical, though presently workableand harmonious, living situation.

The maternal grandparents stated that they had decided to contest custody because
they believed that Patrick needed stability in hislife and over the past four years they had
been the only consistently steable presence for the child. Upon the trial’ s conclusion, the
circuit court held the matter sub curia, and stated that the current order, i.e., that of February
13, 2002, remained in effect. The parties continued to jogle for custody while the ruling
remained pending in the circuit court.

The circuit court issued a memorandum opinion and order on September 8, 2003,
granting sole legal and physical custody of Patrick to the Doughertys. The court expressed
its doubt at the veracity of Mr. McDermott’ sstated intentions to remain in Maryland and
stated in itsfinding:

“Based on the analysis of the above [Ross v. Hoffman, 280 Md. at 191, 372

A.2d at 593] factors, the court concludes that M s. Dougherty is unfit to have

custody at this time, and that exceptional circumstances exist that overcome

the presumption that Patrick’s best interest is served by custody in Mr.

McDermott. In particular, because the court is unable to rely upon Mr.

McDermott’ srepresentationsthat heintendsto obtain employment and remain

in Maryland, it would appear, to Patrick’ s detriment, that stability in hisliving

arrangements would be jeopardized.” [Alteration added.]

On September 16, 2003, Mr. McDermott, through his counsel, filed simultaneously

a Motion to Alter or Amend Judgment contending that the circuit court’s opinion was
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contrary to existing federal and state case law and a noticeof appeal to the Court of Special
Appeds. The circuit court denied petitioner’s motion. The Court of Special Appeals
affirmed the trial court’s decision on April 5, 2004, with an unreported decision that
incorporated the circuit court’ s detail ed recitation of the considerableprocedural history of
this case. Petitioner sought reconsideration from the intermediate appellate court, but was
denied on May 21, 2004.
I1. Discussion

A. Fundamental Constitutional Parental Right to Raise One’s Children

One of the earlier United States Supreme Court cases’ in respect to parental rights,
and one that has been described in subsequent cases as seminal, is the case of Meyer v.
Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923), albeit it doesnot concern the
rights of third parties. It is important primarily for its language, which stressed the
importance of familyin our society. Nebraska, apparently asareactiontoWorld War | war,
enacted a statute tha forbade the teaching of the German languageto children who had not
yet reached the eighth grade.

In the process of holding the statute unconstitutional, the Court said:

“The problemfor our determination iswhether the statute as construed

and applied unreasonably infringes the liberty guaranteed to the plaintiff in
error by the Fourteenth Amendment:

® Some of the cases do not concern third-party custody but the power of states to
interfere with parents’ raising of their children. We indude them here to emphasize the
importance of parents rights.
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‘No state shall deprive any person of life, liberty or
property without due process of law.’

“Whilethiscourt hasnot attempted to definewith exactnesstheliberty
thus guaranteed, the term hasreceived much consideration and some of the
included things have been definitely stated. Without doubt, it denotes not
merely freedom from bodily restraint but also the right of the individual to
contract, to engagein any of the common occupations of life, to acquire useful
knowledge, tomarry, establish a home and bring up children, to worship God
according to the dictates of his own conscience, and generally to enjoy those
privileges|ong recognized at common law as essential to the orderly pursuit
of happiness by free men.

“For the welfare of his Ideal Commonwealth, Plato suggested a law
which should provide:

‘That the wives of our guardians are to be common, and

their children are to be common, and no parent is to know his

own child, nor any child hisparent. ... The proper officerswill

take the offspring of the good parents to the pen or fold, and

there they will deposit them with certain nurseswho dwell ina

separate quarter; but the offspring of the inferior, or of the

better when they chance to be deformed, will be put away in

some mysterious, unknown place, as they should be.’

“In order to submergetheindividual and develop idedl citizens, Sparta
assembled the males at seven into barracks and intruged their subsequent
education and training to official guardians. Although such measures have
been deliberately approved by men of great genius their ideas touching the
relation between individual and state were wholly different from those upon
which our institutions rest,; and it hardly will be affirmed that any Legislature
could impose such restrictions upon the people of a state without doing
violence to both letter and spirit of the Constitution.”

Meyer, 262 U.S. at 399-402, 43 S.Ct. at 626-28 (citations omitted) (emphasis added).
One of the early cases citing to Meyer, supra, wWas Pierce v. Society of the Sisters of
the Holy Names of Jesus and Mary, 268 U.S. 510, 530, 45 S.Ct. 571,572-73, 69 L .Ed 468

(1925), involving the Oregon Compulsory Education Act. The Court opined:
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“After setting out the above facts, the Society’s bill alleges that the
enactment conflicts with the right of parents to choose schools where their
childrenwill receiveappropriate mental and religioustraining, theright of the
child to influence the parents’ choice of a school . . . and is accordingly
repugnant to the Constitution and void.

“Under the doctrine of Meyer v. Nebraska, we think it entirely plain
that the Act of 1922 unreasonably interferes with the liberty of parents and
guardians to direct the upbringing and education of children under their
control. . .. The child is not the mere creature of the state those who nurture
him and direct his destiny have the right, coupled with the high duty, to
recognize and prepare him for additional obligations.” [Citation omitted.]

In a case not exactly on point in a dispute between natural parents that involved
competing state jurisdictions, i.e., whether one state had the power to modify the custody
determination of another state, the Court in New York v. Halvey, 330 U.S. 610, 613, 67 S.Ct.
903, 905, 91 L .Ed 1133 (1947), opined:

“Under Florida law the ‘welfare of the child’ isthe ‘chief consideration’ in
[casesbetween natural parents] shaping the custody decreeor in subsequently
modifying or changing it. But ‘the inherent rights of parents to enjoy the
society and association of their offspring, with reasonable opportunity to
impress upon them a father’s or a mother’s love and affection in their
upbringing, must be regarded as being of an equally important, if not
controlling, consideration in adjusting theright of custody as between parents
inordinary cases.’” [Citation omitted.]

In the 1970’ s the United States Supreme Court wrestled with a seriesof cases that,
although not always directly concerning custody issues, continued to recognize the
importance of the rights of parents.

In Stanley v. Illinois, 405 U.S. 645, 651-58, 92 S.Ct. 1208,1210-16, 31 L.Ed.2d 551

(1972), the Court was considering an Illinois statute that mandated that, upon the death of
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amother, the unmarried [to that mother] natural father had no right to a hearing on custody.
The statute mandated that in such cases the children of the deceased mother automatically
became dependents of the state The Court said:

“Stanley presses his equal protection claim here. The State continues
to respond that unwed fathers are presumed unfit to raise their children and
that it is unnecessary to hold individualized hearings to determine whether
particular fathers are in fact unfit parents before they are separated from their
children. We granted certiorari, to deermine whether this method of
procedure by presumption could be allowed to stand in light of the fact that
[llinois alows married fathers — whether divorced, widowed, or separated —
and mothers—even if unwed —the benefit of thepresumptionthat they arefit
to raise their children.

“Theprivateinterest here, that of amanin the children he hassired and
raised, undeniably warrants deference and, absent a powerful countervailing
interest, protection. It is plain that the interest of a parent in the
companionship, care, custody, and management of his or her children
‘come[g] to this Court with amomentum for respect lacking when appeal is
madeto libertieswhich derivemerely from shifting economic arrangements.’

“The Court has frequently emphasized the importanceof family. The
rights to conceive and raise one's children have been deemed ‘essential,’
Meyerv. Nebraska, ‘ basic civil rightsof man,’ Skinnerv. Oklahoma, 316 U.S.
535, 541, 62 S.Ct. 1110, 1113, 86 L.Ed. 1655 (1942), and ‘[r]ights far more
precious. . . than property rights,” May v. Anderson, 345 U.S. 528, 533, 73
S.Ct. 840, 843, 97 L.Ed. 1221 (1953). ‘It is cardinal with usthat the custody,
careand nurtureof thechild residefirst in the parents, whose primaryfunction
and freedom include preparation for obligations the state can neither supply
nor hinder.” Prince v. Massachusetts, 321 U.S. 158, 166, 64 S.Ct. 438, 442,
88 L.Ed. 645 (1944). Theintegrity of the family unit hasfound protectionin
the Due Process Clause of the Fourteenth Amendment, the Equd Protection
Clause of the Fourteenth A mendment, and the Ninth Amendment, Griswold
v. Connecticut, 381 U.S. 479, 496, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965)
(Goldberg, J., concurring).
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“Despite Bell and Carrington,™ it may beargued that unmarried fathers
are so seldom fit that Illinois need not undergo the administrative
inconvenience of inquiry inany case, including Stanley’s. The establishment
of prompt efficacious procedures to achieve legitimae state ends is a proper
state interest worthy of cognizance in constitutional adjudicaion. But the
Constitution recognizes higher valuesthan speed and efficiency. Indeed, one
might fairly say of theBill of Rightsin general, and the Due Process Clause
in particular, that they were designed to protect the fragile values of a
vulnerable citizenry from the overbearing concern for efficiency and efficacy
that may characterizeprai seworthy government officials no less, and perhaps
more, than mediocre ones.

“We have concluded that all Illinois parents are constitutionally entitled to a
hearingontheir fitnessbeforetheir children areremoved fromtheir custody.”
[Footnote added.] [Footnoted omitted.] [Some citations omitted.]

Wisconsin v. Yoder, 406 U.S. 205, 214-32, 92 S.Ct. 1526, 1532-42, 32 L.Ed.2d 15
(1972) while primarily concerning religious issues (Amish parents chalenging a state
requirement that their children go to school until they were sixteen), wasalso based in part
on the fundamental rights of parentsto raise their children. The Court stated:

“Thus, a State'sinterest in universal education, however highly werank it, is

not totally free from a balancing process when it impinges on fundamental

rights and interestsand the traditional interest of parents with respect to the

religiousupbringing of their children o long as they, in the wordsof Pierce
[v. Society of the Sisters], ‘ prepare [them] for additional obligations.’

“Our holding in no way determines the proper resolution of possible
competing interests of parents, children, and the State in an appropriate state
court proceeding in which the power of the State is asserted on the theory that

°Bell v. Burson, 402U.S. 535,91 S.Ct. 1586, 29 L .Ed.2d 90 (1971) (statutory scheme
deprivingdriving privilegeswithout afinding of unfitnesstodrive);and Carrington v. Rash,
380 U.S. 89, 85 S.Ct. 775, 13 L.Ed.2d 675 (1965) (restriction of electorate to bona fide
residents).
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Amish parentsarepreventing their minor childrenfrom attending high school
despitetheir expressed desiresto the contrary. Recognition of theclaim of the
State in such a proceeding would, of course, call into question traditional
concepts of parental control over the religious upbringing and education of
their minor children recognized in this Court’s past decisions. . . .

“The State’ sargument proceedswithout reliance on any actual conflict
between the wishes of parents and children. It appearsto rest on the potential
that exemption of Amish parents from the requirements of the compul sory-
educationlaw might allow some parentsto act contrary to the best interests of
their children by foreclosing their opportunity to make anintelligent choice
between the Amish way of life and that of the outside world. ...

“Indeed it seemsclear that if the State isempowered, asparens patriae,
to ‘save’ achild from himself or his Amish parents by requiring an additional
two years of compulsory formal high school education, the State will inlarge
measure influence, if not determine, the religious future of the child. . . .
[T]his case involves the fundamental interest of parents, as contrasted with
that of the State, to guide the religiousfuture and education of their children.
The history and culture of Western civilization reflect a strong tradition of
parental concern for the nurture and upbringing of their children. This
primary role of the parents in the upbringing of their children is now
established beyond debate as an enduring American tradition. [The Court
then citedto Pierce and Meyer|.” [Emphasisadded.] [Somealteration added.]

In the exclusionary zoning case of Moore v. City of East Cleveland, 431 U.S. 494,
499-508, 97 S.Ct. 1932, 1935-40, 52 L.Ed.2d 531 (1977), a case involving an attempt to
restrictresidency requirementstoimmediatefamilyasopposed toextended family, the Court

noted:

“When acity undertakessuchintrusiveregulation of thefamily, neither
Belle Terre nor Euclid [seminal zoning cases| governs; the usual judicial
deferenceto thelegislature isinappropriate. ‘ This Court haslong recognized
that freedom of persond choicein matters of mariage and family lifeis one
of the liberties protected by the Due Process Clause of the Fourteenth
Amendment.” A host of cases, tracing their lineage to Meyer . . . have
consistently acknowledged a ‘private redm of family life which the state
cannot enter.” Of course, the family is not beyond regulation. But when the
government intrudes on choices conceming family living arrangements, this
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Court must examine carefully the importance of the governmental interests
advanced and theextent towhichthey areserved by the challenged regul ation.

“Our decisions establish that the Constitution protects the sanctity of the
family precisely because the ingitution of thefamily is deeply rooted in this
Nation’ s history and tradition. Itisthrough the family that we incul cate and
pass down many of our most cherished values, moral and cultural.

JusticeBrennan inaconcurring opinionin Moore, joined by JusticeMarshall, further

noted:

“Intoday’s America, the’ nuclear family’ isthe pattern so often found
in much of white suburbia. The Constitution cannot be interpreted, however,
to tolerate the imposition by government upon the rest of us of white
suburbia’ spreferencein patternsof family living. The‘extendedfamily’ that
provided generations of early Americans with social services and economic
and emotiona support in times of hardship, and was the beachhead for
successivewaves of immigrants who popul ated our cities, remainsnot merely
still a pervasive living pattern, but under the goad of brutal economic
necessity, aprominent pattern—virtually ameansof survival—for large numbers
of the poor and deprived minorities of our society. For them compelled
pooling of scant resources requires compelled sharing of a household.”
[Citations omitted.] [Footnotes omitted.]

Smith v. Organization of Foster Families for Equality and Reform, 431 U.S. 816,
829-40, 97 S.Ct. 2094, 2101-07, 53 L.Ed.2d 14 (1977)," while decided on procedural
grounds, did involve third parties but in regect to the position of the state. There was an
unusual twist. Foster parentsformedseveral organizationsto challengetheproceduresNew

Y ork used to reunite foster children with their natural parents and in the process attempted

1 It is possible to make an inference from the tone of the opinion that the
organizationsof foster parentswere additionally, if not primarily, concerned with the effect
of the statute on the economic circumstances of foster parents.
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to assume the stature of “psychological parents.” In the opinion referenceis also made to
the interests of natural parents. In discusdng the various issues the Court opined:

“The provisions of the scheme [the state process for reunification]
specifically at issue . . . come into play when the agency . . . determines to
removethefoster child from the foster home, either becauseit has determined
that it would beinthechild’ sbest intereststo transfer himto some other foster
home, or to return the child to his natural parents in accordance with the
statute or placement agreement.

“From the standpoint of natural parents, such as the appellant
intervenors here, foster care has been condemned as a class-based intrusion
into thefamily life of thepoor. Itiscertainly truethatthe poor resort to foster
care more often than other citizens. . . . Minority familiesare also morelikely
to turn to foster care . . . . This disproportionate resort to foster care by the
poor and victims of discrimination doubtless reflects in part the greater
likelihood of disruption of poverty-strickenfamilies. ... The poor havelittle
choice but to submit to state-supervised child care when family crisesstrike.

“The intervening natural parents of children in foster care . . . dso
oppose the foster parents, arguing that recognition of the procedura right
claimed[theright to ahearing for the foster parentsif they were deemed to be
psychological parents and the equivalent of natural parents] would undercut
both ... andtheir constitutionally protected right of family privacy, byforcing
them to submit to ahearing and defend their rightsto their children before the
children could be returned to them.” [Citations omitted.] [Footnote omitted.]

After discussing that the relationship of foster parents were based on the contracts
between them and the state, the Court opined further:

“A second consideration related to this is that ordinarily procedural
protection may be dforded to a liberty interest of one person without
derogating from the substantive liberty of another. Here, however, such a
tension is virtually unavoidable. . . . It is quite another to say that one may
acquire such an interest in the face of another’ s constitutionally recognized
liberty interest that derives from blood relationship, state-law sanction, and
basic human right—an interest [the interest of the natural parent] the foster
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parent has recognized by contract from the outset. Whatever liberty interest

might otherwise exist in the foster family as an institution, that interest must

be substantially attenuated where the proposed removal fromthefoster family

isto return the child to his natural parents.”

Smith, 431 U.S. at 846-47, 97 S.Ct. at 2110-11 (footnote omitted).

Quilloin v. Walcott, 434 U.S. 246, 98 S.Ct. 549, 54 L.Ed.2d 511 (1978), was a
factually unusual case, and is one of, if not the only, case in which the Supreme Court
upheld the sole use of the “best interests’ standard in regard to the third-party placement of
children, although at the same time it opined that if a parent were fit it would generally be
constitutionally prohibited to take custody from that parent on the basis of the “ best interest
of thechild.” First, the father had never wed the mother and the child had been raised by
her mother and stepfather; second, it was an adoption case; third, it was the stepfather who
was seeking to adopt thechild and the stepfather had been married to the child’ smother for
the nine years prior to the petition for adoption; and fourth, the natural father only sought
the power to veto the adoption unless he was first declared to be unfit which had not
happened and hedid not want custody for himself. It appearsunder those circumstancesthat
the Court almost considered that the natural father had waivedor forfeited his constitutional
rights as a natural father, although the Court did not specifically so state. The father also
claimed that the law in Georgia that permitted a natural father who had been wed to the
mother to veto adoptions, but did not afford the same veto right to anatural father who had

not been married to the mother, was unconstitutional in that it denied him the equal

protection of the law.
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Because the trial court had used “best interests’ language that was then used by the
state appel late court opinion, that language also ended up in the Supreme Court’ s decision.
The Court opined:

“Thetrial court denied appellant’ s petition, and thereby preduded him from
gaining veto authority, on the ground that legitimation was not in the ‘best
interest of the child’; appellant contends that he was entitled to recognition
and preservation of his parental rights absent a showing of his ‘unfitness.’

Thus, the underlying issueiswhether, in thecircumstances of thiscaseandin
light of the authority granted by Georgialaw to married fathers, appellant’s
interests were adequately protected by a ‘ best interest of the child’ standard.

“We have little doubt that the Due Process Clause would be offended
‘[1]f a State were to attempt to forcethe breakup of anatural family, over the
objectionsof the parentsand their children, without some showing of unfitness
and for the sole reason that to do so was thought to be in the children’s best
interest.” But thisis not a case in which the unwed father at any time had, or
sought, actual or legd custody of his child. Nor is this acase in which the
proposed adoptionwould place the child with anew set of parentswith whom
thechild had never beforelived. Rather, theresult of theadoptioninthiscase
isto givefull recognitionto afamily unit already in existence, aresult desired
by all concerned, except appellant. Whatever might be required in other
situations, we cannot say that the State was required in this situation to find
anything more than that the adoption, and denial of legitimation, werein the
‘best interests of the child.””

Quilloin, 434 U.S. at 254-55, 98 S.Ct. at 554-55 (citation omitted) (emphasis added).

Interestingly, ayear later the Court addressed a similar issue as to equd protection
significantly differently, also in an adoption case, albeit based upon gender discrimination
clams. Inthecaseof Caban v. Mohammed, 441 U.S. 380, 381-94, 99 S.Ct. 1760, 1763-69,
60 L.Ed. 2d 297 (1979), the Court stated:

“The appellant, Abdid Caban, challenges the constitutionality of [the
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rel evant section of theadoption gatute of New Y ork], under which two of his
natural children were adopted by their natural mother and stepfather without
his consent. We find the statute to be unconstitutional, as the distinction it
invariably makes between the rights of unmarried mothers and unmarried
fathers has not been shown to be substantially related to an important state
interest.

“ Absent one of these circumstances, anunwed mother hasthe authority under
New York law to block the adoption of her child smply by withholding
consent. The unwed father has no Smilar control over the fate of his child,
even when his parental relationship issubstantial —asinthiscase. He [under
the statute] may prevent the termination of his parental rights only by showing
that the best interests of the child would not permit the child’s adoption by the
petitioning couple.

“Despitetheplain wording of the statute, appellees[the natural mother
and stepfather] argue that unwed fathersare not treated differently under [the
statute] from other parents. According to appellees, the consent requirement
of [the statute] is merely aformal requirement, lacking in substance, as New
Y ork courtsfind consent to be unnecessary whenever the best interests of the
child support the adoption. Because the best interests of the child aways
determine whether an adoption pdition is granted in New Y ork, appellees
contend that all parents, including unwed fathers, are subject to the same
standard.

“Appellees’ interpretation . . . findsno support in New Y ork case law.

Onthecontrary, theNew Y ork Court of Appealshasstated unequivocally that
the question whether consent is required is entirely separate from that of the
best interests of the child. ... Accordingly, itisclear that [the statute] treats
unmarried parents differently according to their sex.
“The question before us, therefore, is whether the distinction in [the statute]
between unmarried mothersand unmarried fathersbearsasubstantial relation
to some important state interest. Appellees assert that the distinction is
justified by afundamental difference between maternal and paternal relations
— that ‘a natural mother, absent special circumstances, bears a closer
relationship with her child . . . than afather does’

“Insum, we believethat [the statute] isanother example of ‘ overbroad
generalizations' in gender-based dassifications. The effect of New York’'s
classificaionisto discriminate agai nst unwed fatherseven when their identity
isknown and they have manifested asignificant paternal interest in the child.
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Id. at 381-94, 99 S.Ct. at 1763-69 (alterations added) (citaions omitted) (emphasisadded)
(footnotes omitted).

The Court then stated in a footnote:

“Because we have ruled that the New Y ork statute is unconstitutional under

the Equal Protection Clause, we. . . express no view asto whether a Stateis

congtitutionally barred from ordering adoption in the absence of a

determination that the parent whose rights are being terminated is unfit.”
Id. at 394, 99 S.Ct. at 1769.

Even in Lassiter v. Department of Social Services of Durham County, 452 U.S. 18,
27,101 S.Ct. 2153, 2159-60, 68 L.Ed.2d 640 (1981), a case in which the Supreme Court
upheld the denial of legal representation for indigent parents in state generated termination
cases, the Court nevertheless, recognized the fundamental and constitutional rights of
parents to raise their children:

“This Court’ s decisions have by now made plain beyond the need for
multiple citation that a parent’s degre for and right to ‘the companionship,

care, custody and management of hisor her children’ isan important interest

that ‘undeniably warrants deference and, absent a powerful countervailing

interest, protection.” Herethe State has sought not ssimply to infringeupon that

interest but to end it. If the State prevails, it will have worked a unique kind

of deprivation. A parent’s interest in the accuracy and injustice of the

decision to terminate his or her parental statusis, therefore, a commanding

one.” [Citations omitted.]

Inacaseinvolvingthe correct evidentiary standardsto apply in caseswherethe State
attempts to terminate parental rights, the Court held that a preponderance of the evidence

standard was not sufficient and that “at least clear and convincing evidence” was required.

In Santosky v. Kramer, 455 U.S. 745, 747-67, 102 S.Ct. 1388, 1391-402, 71 L .Ed.2d 599
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(1982), the Court discussed the importance of the fundamental rights of parents:

“Today we hold that the Due Process Clause of the Fourteenth
Amendment demands morethan this [the preponderance standard]. Before
a State may sever completely and irrevocably the rights of parents in their
natural child, due process requires that the State support itsallegationsby at
least clear and convincing evidence.”

The Court went on to giveitsreasons, reasons based uponthe fundamental rightsof parents:

“Thefundamental liberty interest of natural parentsinthecare, custody,
and management of their child does not evaporate simply because they have
not been model parents or have lost temporary custody of their child to the
State. Even when blood relationships are strained, parents retain a vital
interest in preventing the irretrievable destruction of their family life. If
anything, persons faced with forced dissolution of their parental rights have
a more critical need for procedural protection than do those resisting state
intervention into ongoing family affairs. When the State movesto destroy
weakened familial bonds it must provide the parents with fundamentally fair
procedures.

“At the factfinding, the State cannot presume that a child and his
parents are adversaries After the State has established parental unfimess at
that initial proceeding, the court may asume at the dispositional [this
emphasis in original], stage that the interests of the child and the natural
parentsdo diverge. . .. But until the State proves parental unfitness, the child
and his parents share a vital interest in preventing erroneous termination of
their natural relationship. Thus, at the factfinding, the interests of the child
and his natural parents coincide to favor use of error-reducing procedures.

“The [state] court’s theory assumes that termination of the natural
parents rightsinvariably will benefit thechild. Y et we have noted above that
the parents and the child share an interest in avoiding erroneoustermination.
Even accepting the court’ s assumption, we cannot agree with its conclusion
that a preponderance standard fairly distributes the risk of error between
parent and child. Use of that standard reflects the judgment that society is
nearly neutral between erroneoustermination of parental rightsand erroneous
failure to terminate those rights. For the child, the likely consequence of an
erroneousfailureto terminate is preservation of an uneasy statusquo. For the
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natural parents, however, the consequence of an erroneoustermnationisthe
unnecessary destruction of their natura family.

{3

[T]he State registers no gain towards its declared goals when it separates
children from the custody of fir parents.’” [Citations omitted.] [Footnotes
omitted.] [Some emphasis added.]

Lehr v. Robertson, 463 U.S. 248, 103 S.Ct. 2985, 77 L.Ed.2d 614 (1983), was
another unique case. The unwed natural father had not received notice of an adoption case
in respect to hischild and accordingly did not appear and thus never proffered any testimony
asto his contact with the children. Based only on the appellee’s evidence, the Court held
that becausethenatural father had never established asignificant relationship withthechild,
the failure of the lower court to givehim notice of the adoption proceedings even though
the state had knowledge of his whereabouts, did not violate his constitutional rights, since
the natural father could have guaranteed receipt of notice by sending a postcard to some
registry. Justice White, dissenting, with Justices Marshall and Blackmun joining, pointed
out that the majority was making assumptionsas to the nature of the father’ s relationship
with the child, without the father ever having had a chanceto present evidencein respect to
that relationship. Even in holding against the father, the majority nonethel ess recognized
theimportanceof parental rights, quoting fromitscases, supra, before, inessence, nullifying
his status as the natural father because it found tha he had not established a sufficient

relationship with the child.

Renov. Flores, 507 U.S. 292, 294-304, 113 S.Ct. 1439, 1444, 123 L .Ed.2d 1 (1993),
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involved theincreasingly serious problems of what to do with minor illegal alienswho have
no natural parents or legal guardians in this country. Detained minor aliens who were
subject to deportation by INS, by reason of certain statutes, were treated differently than
detained minors held for “exclusion.” Apparently, the deportable minor diens were not
swiftly turned over to others, but rather kept in detention for extended periodsof time.** The
Court described the issue: “Over the past decade, the Immigraion and Naturalization
Service (INS or Service) has arrested increasing numbers of alien juveniles who are not
accompanied by their parentsor other related adults. Respondents, aclassof alien juveniles
so arrested and held . . . contend that the Constitution and immigration laws require them to
be released into the custody of ‘responsible adults.’” Id. at 294, 113 S.Ct. at 1443. In
resolving the issue, the Court compared the situationto the matters of custody in respect to
natural parents of citizens. Perhaps, as dicdta, given the nature of the particular case, the
Court stated:
“Although respondents [the alien minors] generally argue for the
categorical right of private placement discussed above, at some points they
assert a somewhat more limited constitutional right: the right to an
individualized hearing on whether private placement would be in the child’s
‘best interests — followed by private placement if the answer is in the
affirmative. It seemsto us, however, tha if institutional custody (despite the
availability of responsible private custodians) isnot unconstitutiond initsdf,
it does not become 0 simply because it is shown to be less desirable than

some other arrangement for the particular child. ‘The best interests of the
child,” avenerable phrase familiar from divorce proceedings, is aproper and

" There apparently are upwards of nine thousand minors held in this category each
year.
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feasible criterion for making the decision as to which of two parents will be
accorded custody. Butitisnot traditionally the sole criterion — much lessthe
sole constitutional criterion — for other, less narrowly channeled judgments
involving children, where their interests conflict in varying degrees with the
interests of others. Even if it were shown, for example, that a particular
coupledesirousof adopting achild wouldbest providefor thechild swelfare,
the child would nonethel ess not be removed from the custody of its parents so
long as they were providing for the child adequately. Similarly, ‘the best
interests of the child’ is not the legal standard that governs paents or
guardians’ exercise of thei r custody: Solong ascertain minimumrequirements
of child care are met, the interests of the child may be subordinated to the
interests of other children, or indeed even to theinterests of the parents or
guardians themselves.”

Id. at 303-04, 113 S.Ct. at 1448 (citations omitted).

INM.L.B.v.S.L.J.,519U.S.102, 116, 117 S.Ct. 555, 564, 136 L .Ed.2d 473 (1996),
the Court reversed aMississippi case which had upheld a state statute that required certain
feesto be paid before an appeal could betaken. The appellant, anindigent mother, had her
appeal of the termination of her parental rights dismissed because she lacked the money to
pay the fees. The issue was whether the fundamental rights of parents were sufficiently
strong, making the staute, or its application to an indigent parent, unconstitutional. The
Court found for the mother. Justice Ginsburg writing for the Court stated that:

“Choicesabout marriage, family life, and theupbringing of childrenare
among associational rights this Court has ranked as ‘ of basic importance in

our society,” rightssheltered by the Fourteenth Amendment against the State’ s

unwarranted usurpation, disregard, or disrespect. M.L.B’ scase,involvingthe

State’ sauthority to sever permanently aparent-child bond demandsthe close

consideration the Court has long required when a family association so
undeniably important is at stake.

“Although both Lassiter and Santosky yielded divided opinions, the
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Court was unanimoudy of the view that ‘the interest of parents in their

relationship with their childrenis sufficiently fundamental to comewithinthe

finite class of liberty interests protected by the Fourteenth Amendment.’ It

was aso the Court’s unanimous view that ‘[flew consequences of judicial

action are so grave as the severance of natural family ties.’” [Alteration

original.] [Citations omitted.] [Footnote omitted.]

In the recent case of Troxel v. Granville, 530 U.S. 57, 120 S.Ct. 2054, 147 L.Ed.2d
49 (2000), theCourt reaffirmeditsprinciples, inachallengeto athird-party visitation statute
in the state of Washington. Accordingly, we shall a'so examineit.

In Troxel, amother desired to limit her children’ s visitation with the parents of their
deceased father, a man to whom she had never been married. The paternal grandparents
invoked a Washington statute that permitted any person to petition the superior court for
visitationrights of any child at any time, and gavediscretion to the court to grant visitation
when in the best interest of the children, without regard to any change in circumstances.
Troxel, 530 U.S. at 60, 120 S.Ct. & 2057. After thetrial court ordered visitation with the
grandparents in excess of the mother’ s desires, she appealed to Washington’ sintermediate
appellate court, which reversed thelower court, stating that the grandparentslacked standing
unless a custody action was pending. Id. at 62, 120 S.Ct. at 2058. The Washington
Supreme Court affirmed, holding the non-parental visitation statute invalid, but based its
decisionon substantive due processgrounds. /d. at 63, 120 S.Ct. at 2058. The grandparents
appealed to the United States Supreme Court, which affirmed, holding that the statute on

which the superior court had based itsorder awarding visitation to the paternal grandparents

unconstitutionally interfered with the mother’s “fundamental right to make dedsions
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concerningthe care, custody, and control of her” children. Troxel, 530 U.S. at 72, 120 S.Ct
at 2063. Incriticizing thetrial court’s “slender findings’ in support of its visitation order,
the United States Supreme Court faulted the statute’ sfailure to accord sufficient deference
to the parent’ sinterests, and, asthe Maryland Court of Special Appealsinadecision issued
less than a month after Troxel, further critiqued:

“that the [trial court] decision placed the burden on the parent to prove that

grandparent visitation was not in the child’ s best interest; and that there was

no requirement that the parent be shown to be unfit. The Court expressly

declined, however, to reach the gquestion of whether parental unfitness was

adways a prerequisite in order to justify intervention in dedsions concerning

custody and visitation.”
Gestl v. Frederick, 133 Md.App. 216, 242, 754 A.2d 1087, 1101 (2000) (alteration added).
In addition, Troxel observed that thetrial court did not order non-parental visitation based
upon “any special factors [i.e., exceptional circumstances| that might justify the State’s
interferencewith [the mother’ | fundamental right to make decisions concerning therearing
of her [children]” Troxel, 530 U.S. at 68, 120 S.Ct. at 2061 (alterations added); see also
Gestl, 133 Md.App. at 243, 754 A.2d at 1101.

As we have said, Troxel involved a Washington statute. We note, in respect to

custody, that no specific statute has been invoked by the parties in the case sub judice.*”

2 There is a grandparents visitation statute in Maryland, but there is no statute
specifically addressing apetition by grandparentsfor custody. Md. Code (1984, 1999 Repl.
Vol., 2004 Supp.), 8 9-102 of the Family Law Article, entitled “ Petition by grandparents for
visitation,” provides:

“An equity court may:
(continued...)
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There is, however, significant insight to be gleaned from Troxel’s discussion of the
fundamental rights of parentsto rear their children. Moreover, Judge Wilner, for the Couirt,
recently observed in Frase v. Barnhart, 379 Md. 100, 840 A.2d 114 (2003), in respect to the
Troxel plurality opinion, that “there is nothing in any of the Opinions announcing or
concurring in the judgment to suggest that the Constitutional proscription against State
interference with afit parent’ s right to make basic decisions for hisher child islimited to
Issues of visitation, and, indeed, the cases relied on by the various Justices involved other
areasof interferenceaswell.” Id. at 124, 840 A.2d at 128 (citationsomitted). We discussed
several of the cases discussed in Troxel In Boswell v. Boswell, 352 Md. 204, 721 A.2d 662
(1998), stating:

“The United States Supreme Court has upheld therights of parentsregarding
the care, custody, and management of their children in several contexts,
including child rearing, education, andreligion. See Wisconsin v. Yoder, 406
U.S. 205, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972) (overturning a mandatory
schooling law in the face of Amish claims of parental authority and rdigious
liberty); Stanley v. Illinois, 405 U.S. 645, 92 S.Ct. 1208, 31 L.Ed.2d 551
(1972) (discussing the right of parents to raise their children); Prince v.
Massachusetts, 321 U.S. 158, 166, 64 S.Ct. 438, 442, 88 L.Ed. 645, 652
(1944) (observing that ‘the custody, care, and nurture of the child reside first
in the parents'); Skinner v. Oklahoma, 316 U.S. 535, 541, 62 S.Ct. 1110,
1113, 86 L.Ed. 1655, 1660 (1942) (stating the right to rear a child is
encompassed withinaparent’ s*basic civil rights’); Pierce v. Society of Sisters

'2(...continued)
(1) consider a petition for reasonable visitation of a grandchild by a
grandparent; and
(2) if the court find it to be in the best interests of the child, grant
visitation rights to the grandparent.”
This statute is not at issue in thiscase.
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of Holy Names, 268 U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070 (1925) (sustaining

parents’ authority to providereligious schooling against State requirements of

public school attendance); Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67

L.Ed. 1042 (1923) (upholding parental authority to have children taught in

languages other than English).”

Boswell, 352 Md. 204, 217-18, 721 A.2d 662, 668.

Petitioner reads Troxel as requiring a threshold showing of harm or potential harm
to the child wherethird parties seek custody. Although the Washington Supreme Court did
address the harm or potential harmissue, the plurality opinionin Troxel, aswe have al ready
noted, did not address the issue in respect to the granting of visitation—the issue in Troxel.

“[W]edo not consider the primary constitutional question passed on by the

Washington Supreme Court—whether the Due Process Clause requires all

nonparental visitationstatutesto include a showing of harm or potential harm

to the child as a condition precedent to granting visitation.”

Troxel, 530 U.S. at 73, 120 S.Ct at 2064 (ateration added).

Instead, the Troxel decision affirmed the Washington Supreme Court’ sinvalidation
of astate statute because the Due Process Clause does not permit a State to “infringe on the
fundamental right of parents to make child rearing decisions Smply because a state judge
believesa'better’ decision could be made.” Troxel, 530 U.S. at 72-73, 120 S.Ct. at 2064.
Accordingly, Troxel isfurther instructive asto thiscaseinsofar asit recognizesthe parent’s

fundamental right to direct hisor her children’s care, custody and control, see Troxel, 530

U.S. at 65, 120 S.Ct 2060, and it impliedly rgects the substitution of ajudge’ s opinion that
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aparticular child would be better raised in a situation atrial judge prefers.*

Our courts have left litle doubt of the importance placed on the parent-child
relationship. Asthis Court recently stated in Shurupoff'v. Vockroth:

“The Supreme Court haslong recognized the right of aparent to raise

his or her children as afundamental one protected by the due process clause

of the Fourteenth Amendment. See cases beginning with Meyer v. Nebraska,

262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923), extending, among other

intermediate cases, through Prince v. Massachusetts, 321 U.S. 158, 64 S.Ct.

438, 88 L.Ed. 645 (1944), Stanley v. Illinois, 405 U.S. 645, 92 S.Ct. 1208, 31

L.Ed.2d 551 (1972), and Santosky v. Kramer, 455 U.S. 745, 102 S.Ct. 1388,

71 L.Ed.2d 599 (1982), to, mog recently, Troxel v. Granville, 530 U.S. 57,

120 S.Ct. 2054, 147 L.Ed.2d 49 (2000).”
Shurupoff, 372 Md. at 650, 814 A.2d at 550.

Thecircumstancesof the casesub judice illuminateacomplexity inthe“best interests
of the child” standard that governs, inter alia, custody disputes between parents. In a
situation in which both parents seek custody, each parent proceeds in possession, so to
speak, of a constitutionally-protected fundamental parental right. Neither parent has a

superior claim to the exercise of this right to provide “care, custody, and control” of the

children. See Md. Code (1984, 1999 Repl. Vol., 2004 Supp.), 8 5-203 (d)(2) of the Family

13 Every child might be “better” in a different situation in the opinion of one judge
or another. The “best interest” standard isnot arule to be used to take children away from
fit parentsand give them to third parties because ajudge believesthe child will be better of f
with richer, better educated, more stable, third parties. If that were so, no parent would be
safe from having his or her children given to othersto raise. The phrase “best interests of
thechild” isnot synonymouswith “with whomever the child would be better off.” Children
areborn into different circumstances. They are dealt different hands. The vast mgority of
them cope. Somefrom humble origins and upbringing even end up on state supreme courts.
It issimply theway lifeis.
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Law Article* Effectively, then, eachfit parent’s constitutional right neutralizes the other
parent’ s constitutional right, leaving, generally, the best interests of the child as the sole
standard to apply to these types of custody decisions. Thus, in evaluating each parent’s
request for custody, the parentscommenceaspresumptiveequalsand atrial court undertakes
a balancing of each parent’s relaive merits to serve as the primary custodial parent; the
child’ sbest intereststipsthe scalein favor of an award of custody to one parent or the other.

Where the dispute is beween a fit parent and a private third party, however, both
parties do not begin on equal footingin respect to rightsto “care custody, and control” of
the children. The parent is asserting afundamental constitutional right. The third party is
not. A private third party has no fundamental constitutional right to raise the children of
others. Generally, absent aconstitutional statute, the non-governmental third party has no
rights, constitutional or otherwise, to raise someone else’s child.

B. Best Interests of the Child
in the Absence of Parental Unfitness and
Extraordinary or Exceptional Circumstances

The arguments and outcome of the instant case in no way alter the “best interests of

the child” standard that governs courts assessments of disputes between fit parents

involving visitation or custody. We have frequently and repeatedly emphasized that in

situationswhereit applies, it isthe central consideration. See Wilhelm v. Wilhelm, 214 Md.

“Md. Code (1984, 1999 Repl. Vol ., 2004 Supp.), & 5-203 (d)(2) of the Family Law
Article states, “Neither parent is presumed to have any right to custody that issuperior to the
right of the other parent.”
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80, 84, 133 A.2d 423, 425 (1957) (stating succinctly and conclusively in regardto the best
Interests standard, that “[i]t seems unnecessary to cite additional authority in support of this
firmly established rule”). So critical is the best interests standard that it has garnered
superlativelanguage in the many cases in which the concept appears. This Court labeled
it “of transcendent importance” in Dietrich v. Anderson, 185 Md. 103, 116, 43 A.2d 186,
191 (1945), asthe “ultimate test” in Fanning v. Warfield, 252 Md. 18, 24, 248 A.2d 890,
894 (1969), and asthe*controlling factor” in In re Adoption/Guardianship No. 10941, 335
Md. 99, 113, 642 A .2d 201, 208 (1994). See also Hoffman, 280 Md. at 175,n.1, 372 A.2d
at 585 n.1 (providing amore complete survey of the various descriptions of the best interest
standard). Although the child’s well-being remains the focus of a court’s analysis in
disputes between fit parents, “[t]he best intereds standard doesnot ignore the interests of
the parents and their importance to the child. We recognize that in almost all cases, itisin
the best interests of the child to have reasonable maximum opportunity to develop aclose
and loving relationship with each parent.” Boswell v. Boswell, 352 Md. 204, 220, 721 A.2d
662, 669 (1998) (alteration added).
C. Standards for Custody Determination

When considering the application of the “ best interests of the child” standard it is
essential to frame the different situations in which it is attempted to be applied. First, and
certainly the most i mportant application of the standard, is in disputes between fit natural

parents, each of whom has equal constitutional rights to parent. In those cases the dispute
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can be resolved best if not solely, by an application of the “best interests of the child’
standard. This dtuaion most often arises in marriage dissolution issues between natural
parents and it is necessary to resolve the matters of custody and visitation between two
constitutionally equally qualified parents. AlthoughtheCourtisunaware of any compilation
of numbers, it can reasonably be supposed that the vast majority of cases throughout the
country in which the “best interest of the child standard” is applied, or sought to beapplied,
are of this nature. When these cases are subtracted from the total universe of cusody and
visitation cases, there remains a much smaller number of cases.

The second most frequent situation in which tha standard has been applied is, we
believe, inthevarioustypes of state proceedingsin which the statesare injecting themselves
into the parenting situation in the exercise of their generally recognized power to protect the
child. In variousjurisdictions, and sometimesin different cases within the same jurisdiction,
the standard applied, after recognizing the power of the state to intervene in the case by
reason of unfitness or circumstance, is an avoidance of harmto the child or a “best interest”
standard, and often both standards. Most often the best interest standard becomes applicable
after afinding that it is necessary to protect the child who is being exposed to harm by the
parental unit. When these numerous cases are subtracted from the total number of custody
and visitation dispute cases, the remainder of the cases fit into an even smaller category.

This category isgenerically referred to as” third-party” custody disputes, i.e., persons

other than natural parents or the State attempting, directly or indirectly, to gain or maintain
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custody or visitation in respect to the children of natural parents. In some states, third-party
Issuesarisein actionsinvolving those states’ use of guardi anship, i.e., custody actions appear
to be titled sometimes as guardianship actions although they are in essence custody actions.
In some states the actions are titled as habeas corpus actions, in some states the third party
seeks custody through intervention in a domestic action between the natural parents (asin
the present case), and in some statesthe third party initiatesa separate action titled in some
other manner.

Even within the third-party subset of custody actions there are further differences.
Some states have conceptualized the idea of physiological parents, third parties who have,
in effect, become parents and thus, the case is considered according to the standards that
apply between natural parents. This further reduces the number of pure third-party cases.
The purethird-party casesare further narrowed in somejurisdictions by “failure of adoption”
cases, in which, upon the “failure of adoption,” a“bed interes” standard may be applied.
In still other pure third-party cases, in respect to the standard to be used, all parties seeking
custody of children are designated as third parties. In that situation there are no
constitutional rights involved (although in some cases constitutional clams are made using
terms such as “psychological parent” and the like) and the “best interest” standard is
generally applied. There areal so those cases whichwe would otherwise call purethird-party
cases, except that the natural parents did not raise the issue of their fundamental

constitutional right to parent in that particular case and the courts accordingly did not address
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it. These cases further reduce the body of cases that we shall discuss. Indeed, other types
of situations may further reduce the number of pure third-party cases.

In any event, in comparison with the total number of cases in which attempts are
madeto utilize the “ best interest” standard, or it isused, the number of purethird-party cases,
such as the present case, isrelatively small. It is on these remaining cases throughout the
country, that we primarily focus our attention.™

We have been able to separate the cases (and the states) into three categories. First,
those that utilize, as the ultimate determining factor, the “best interest” standard (which
appears to be the minority view). Second, those cases (and the states) that appear to use
sometype of hybrid standard or have utilized language in the opinions that support both the
“bestinterest” standard and the* unfit parent” and/or “ extraordinary circumstances” sandard.
We shall refer to these cases as the hybrid view. The third category of cases, which appear
to bethe majority of the casesand the states, hold that, inthis limited class of purethird-party
custody cases (the category of the present case), that the “best interes” standard is
inappropriate unlessthe finder of fact first findsthat the natural parents are unfit, the natural
parents by their conduct have waived or lost their “constitutional protections,” or thereisa
finding of extraordinary, exceptional, or compelling circumstances that require the court to

remove the child from the natural parentsin orderto protectthe child from harm. Itisonly

'* Some of these issues are presented in the guise of various state actions in which
third-party custody isindirectly implicated. These cases will be apparent from context.
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if the parents are unfit, or if there is some exceptional circumstance exposing the child to
harm, that the child may be removed fromthe custody of the parents. If apreliminaryfinding
of parental unfitness or extraordinary circumstances is made, the court is then faced with
what to do with the child. In only that context, then, after such preliminary findings are
proved, may the custody of the child be based on a “best interest” standard. This last
standard appears to be the majority view in the United States and, until very recently, likely
was the Maryland position, albeit the language of our cases over the years has not been
altogether clear. To the extent we may not have explicitly previously adopted the majority
view in third-party custody cases in this state, we do so now.

We shall discuss, for the most part, only the pure third-party cases since the early
1970's — the era when the Supreme Court, in various types of cases, re-emphasized the
constitutional rights of parents.

1. Minority View

Westart with wha weconsider to bethe minority view: the statesthat apply the* best

interest” standard, and generally only, or ultimately, thisstandard, in spite of somedictain

the cases to the contrary.'® These states appear to be Colorado, Illinois,*” Pennsylvania and

® Qur discussion of the state cases in the various categories is not done in
alphabetical order but in amore or less random order.

" The Supreme Court of New Jersey has recently described Illinois as ascribing to
the majority view. See Watkins v. Nelson, 163 N.J. 235, 748 A.2d 558 (2000).
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West Virginia (although there are contrary casesin West Virginia).'® In 1981 the Supreme
Court of Illinois, inIn re Custody of Townsend, 86 111.2d 502, 427 N.E.2d 1231 (1981),
overturned the granting of custody to athird party (the sister of the child) over the protest
of the child’ s natural father who had not been married to the natural mother.*® Although the
court considered the father’s presumptive rights, it included language which, it can be
argued, place Illinois in the minority column:
“In child-custody disputesit is an accepted presumption that the right

or interest of a natural parent in the care, custody and control of a child is

superior to the claim of athird person. The presumption is not absolute and

servesonly asone of several factorsused by courtsin resolving the ultimately

controlling question of where the best interests of the child lie. A court need

not find that the natural parent is unfit or has forfeited his custodial rights

before awarding custody to another person if the best interests of the child will

be served.”*
Id. at 508, 427 N.E.2d at 1234 (citations omitted) (emphasisadded). See also In re the Estate
of K.E.S. and J.M.S., Minors v. Schneider and Sliney, 347 111 App.3d 452, 461, 807 N.E.2d

681, 688 (2004), decided on somewhat different grounds, but stating nonetheless, that “[t] he

'® [t isarguable that this Court in Shurupoff'v. Vockroth, 372 Md. 639, 814 A.2d 543

(2003), in attempting to clarify some of the language in Hoffman, 280 Md. 172, 372 A.2d

582 (1977), may have moved Maryland from the majority view to the minority status. We
shall address thislater in the opinion.

9 The child’s natural mother had murdered the natural father’s wife and had been
sentenced to thirty yearsin prison.

20 Even then thelllinois Supreme Court in later language in the opinion appeared to
back away from its pronouncement, when it stated: “These holdings[various United States
Supreme Court cases|, however, makeit clear that theinterest of aparent .. . isfundamental
and not to beignored or fadlely swept away in the face of acompeting petition for custody
filed by athird party.” In re Townsend, 86 111.2d at 514, 427 N.E.2d at 1237.
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most important consideration in child custody disputes is the best interest of the child”
(alteration added). Theintermediate appdlae courtrelied primarily onitsown cases, but did
cite at one point to the Illinois Supreme Court’s Townsend decision. But see Kirchner v.
Doe, 164 111.2d 468, 649N.E.2d 324 (1995), afalure of adoption case whichcontans some
contrary language and In re Custody of Peterson, 112 I11.2d 48, 491 N.E.2d 1150 (1996),
which sets the standard in Illinois that applies where the children in a nonparent/parent
custody dispute are not in the custody of the natural parent. It requires a nonparent first to
establish that the child is not in the custody of the natural parent before the custody dispute
is determined based upon the “ best interest” test.

We include in the minority line of cases the very unusual West Virginia case of
Lindsie D.L. v. Richard W. S., 214W.Va. 750, 591 S.E.2d 308 (2003), even though the third
party seeking visitation was the half-sister of the child and was asserting her own alleged
constitutional rights as asibling. The child’ s natural father (who was not the father of the
half-sister) objected, based upon his fundamental rights as a parent. The case had been
dismissed below because thetrial court had found that “there was no legal right of visitation
with aminor half-sibling.” TheWest Virginia Supreme Court of Appealsheld: “[W]enow
conclude that Lindsie [the half-sister seeking visitation] may have aright to continued
visitation with her half-sibling.” Id. at 754,591 S.E.2d at 312. It then remanded the case to
thetrial court for it first to “ hear and determine whether or not visitation with her half-sister,

Cassandra, isin the best interests of Lindsie [the half-sister seeking visitation] . . . [and] also
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hear and determine whether such visitation is in the best interests of Cassandra [the sister
with whom visitation was sought]. In making this determination there is a presumption that
[thenatural father] isacting in the best interests of Cassandra.” Id. at 756,591 S.E.2d at 314
(alterations added).

In In re the Custody of A.D.C., Child., 969 P.2d 708, 710 (Colo.App. 1998), that court
awarded custody to grandparents as against thenatural mother. The court first described the
pertinent issue:

“[The natural] Mother further argues that due process and the legal
presumptionin favor of the biological parent require that a parent be awarded
custody unlessit is shown by clear and convincing proof that the child would
suffer emotional or physical harm by such an award. Again, we disagree.

“Under [a Colorado statute] the determination of custody is expressly
based upon the best interests of the child. Furthermore, due process does not
require a showing of unfitness before custody may be awarded to a non-
parent.” [Alterations added.] [Citations omitted.]

The Supreme Court of Pennsylvaniain Charles v. Stehlik, 560 Pa. 334, 341-42, 744
A.2d 1255, 1258-59 (2000), reaffirmed a prior decision when it opined:

“Next, Appellant [natural father] argues that Appellee [stepfather]
should have been required not only to prove that there were convincing
reasons as to why [the child] should remain with Appellee, but also that
Appellant was an unfit parent.

“In Albright v. Commonwealth, 491 Pa. 320, 421 A.2d 157, 161 (1980), we
stressed that the biological parent’sprima faciaright to custody

‘is not to be construed as precluding a custody award to a non-

parent, absent ademonstration of the parent’s dereliction. We

again emphasize that the standard seeks only to stress the

importance of parenthood as a factor in determining the best

interests of the child. However, other factors which have

significant impact on the well being of the child can justify a

finding in favor of the non-parent, even though the parent has
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not been shown to hav e been unfit.’
“We see no reason to abandon our A/bright holding. As noted supra,

‘the cardinal concern in all custody casesis the best interest and permanent

welfare of the child.”” [A lterations added.]

2. Hybrid View”'

Next we discuss the cases that contain language, that supports, so to speak, a
composite of the majority and the minority views. In some instances it is difficult to
determine where these particular states are in respect to the various views. In some of the
cases, such as those from Vermont, the language also would support that gate as being
among the majority view that we shall later discuss. These states that we consider to be
somewhere in the middle include the states of Oregon, Connecticut, Vermont, Washington,
Missouri, Louisiana, Maine, Nevada, Arkansas, Nebraska, Texas, perhaps California and,
currently, perhapsthis state. In some of the states the cases are intermediate appellate court
cases, andin some of the statesvariousintermediate appellate decisionsdiffer. In some, both
positions are found within the same opinion. Thisis perhaps aresult of the confusion that
the term *best interests' can generate when applied in differing contexts.

Although the court in the Vermont case of /n re S.B.L., 150 Vt. 294, 553 A.2d 1078

(V1.1988), actually decided that an unmarried father of a child born out of wedlock did not

enjoy the parental presumption of fitness, it utilized language that indicated that itsposition

“The Supreme Court of New Jersey in Watkins v. Nelson, 163 N.J. 235, 748 A.2d
558 (2000), which we address, infra, placesthe statesof Vermont, Utah, L ouisiana, Nevada,
and Wyoming as statesascribing to the majority view. Weplacetheminthehybrid category
because some of the language of the casesis not clear.
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emphasized the “best interest” standard. In essence, it first found that under Vermont law
afather (not married to the mother) of achild wasnot considered to be the natural father and
thus not entitled to the presumptions afforded a natural parent. Thus, it consdered the
dispute as between two third parties [to which the best interests tes always applies]. The
Vermont Supreme Court first noted:

“The instant case is novel because it is presented as a custody fight
between a father of achild born out of wedlock, and a person who is neither
the spouse of that party nor a parent of the child over whom custody is sought.
As none of our modern cases involve parties of either of these classes, the
presence of both asadversariesin asingle case requires usto break substantial
new ground.”

1d. at 298-300, 553 A.2d at 1081. At this point the Vermont court noted in afootnote that:
“Our one precedent on therespectivecustody rightsof parentsand third
partieswas decided in 1926. Although the child in [that case] wasin the care
of agrandparent, the custody order awarded custody to thechild’ sfather. Two
recent cases haveinvolved proceedings to award guardianship of a child to a
third party because the parent is ‘unsuitable.’”
Id. at 300 n.1, 553 A.2d at 1081 n.1 (alteration added) (citations omitted).
After first noting that the unmarried father of a child born out of wedlock was,
according to Vermont law and to the common law, not presumed to be a parent, that court

stated:

“There isno per se statutory preferencein favor of the natural father of achild
born out of wedlock, and the statute does not impose on third parties seeking
custody the initial burden of proving the father to be incompetent or
unsuitable.

“For the above reasons, the statute doesnot prevent agrandparent from
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competing on an equal footing with a biological father for the guardianship
and custody of anillegitimate child. If the statute alone controlled, we would
have to reverse the judgment for the father .. ..”

“Because the father in Lesr* had not come forward to participate in the
rearing of hischild, he had no cognizable due processinterest. . .. “However,
odary s thsasoalidaycfahewho hescheapeditere idea sodd pesrd arfirerddddia g ip wih trednid derese 8
protection of the law to the biological father under the principles set forth in Lehr.

“We conclude therefore that granting guardianship to athird personin
preference to a parent who has demonstrated a commitment to parenthood
based solely on a judicial determination of the best interests of the child —
without first requiring the third party to demonstrate that the parent isunfit —
denies the natural parent due process of law.”

S.B.L., 150 Vt. at 301-05, 553 A.2d at 1083-85 (footnote added).

While the case appears to be distinguishable from the minority and perhaps deserves
instead to be in the mgjority category in which the New Jersey Supreme Court has placed it,
alater Vermont case, Boisvert v. Harrington, 173 Vt. 285, 796 A.2d 1102 (2002), which,
althoughinvolving an effort to revoke the granting of amotionto terminateguardianship and
decided under Vermont case law in respect to such revocations, contains language that may
be consistent with the minority category. The court said:

“Moreover, the parental preference doctrineis only that — a preference
— an advantage given to parents over other persons. It does not answer the
question of what isin the child’s best interests.

‘The day islong past in this State, if it had ever been, when the

right of a parent to the custody of hisor her child, where the

extraordinary circumstances are present, would be enforced

inexorably, contrary to the best interest of the child, on the

theory solely of an absolute legal right. Instead, in the

extraordinary circumstance, when there is a conflict, the best

2 Lehr v. Robinson, 463 U.S. 248, 103 S.Ct. 2985, 77 L.Ed.2d 614 (1983).
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interest of the child has always been regar ded as superior to the

right of parental custody. Indeed, analysis of the casesreveals

ashifting of emphasisrather than aremaking of substance. This

shifting reflects more the modern principle that a child is a

person, and not a subperson over whom the parent has an

absolute possessory interest.’”
Boisvert, 173 V1. at 291, 796 A.2d at 1107-08 (emphasis added).
To the extent Vermont requires extraordinary circumstances before best interests are
considered it belongs to the majority category; to the extent it does not, it is consistent with
the minority view. We place it inthe middle — the hybrid view.

Thenatural mother inthecase of In re Juvenile Appeal (Anonymous) v. Commissioner
of Children and Youth Services, 177 Conn. 648, 420 A.2d 875 (1979),” was to an extent
suffering physical and emotional (depression) problems evolving from attempting to parent
the child while at the sametime earning a living for her family. Her husband was paralyzed
from an accident and could not work and the mother was trying to avoid going on welfare.
While receiving treatment she wasinvoluntarily committed to astate hospital and later she
was committed to another treatment center. She spent approximately four monthsin thetwo

institutions. While she was committed, her child was cared for first by a baby-sitter, and

ultimately was adjudicated an “uncared for” child and placed with the Commissioner of

2 This case isreally notin the class of third-party cases that concern usin the case
sub judice. It isacase between the natural parent and the State, although the State seeksto
place the child for adoption with a third party. We include it here as an example of the
confusing aspects of the “best interests’ standard in cases other than those between natural
parents.
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Children and Y outh Services, which in turn, placed the child with the same baby sitter for
care.

L ater, after sufficient recovery, the mother began ef fortsto regain custody of her child
by filing suit against the Commissioner. Thereafter, the appropriate authorities determined
that she wasthen fit to be aparent. Nonetheless, after further skirmishes, the Commissioner
filed a separate petition to terminate her parental rights. Accordingly, this opinion isnot a
pure third-party case in that the state was the petitioning party.

In spite of the Maine (she had undergone recovery at her parent’s house in Maine)
authorities confirming that she wasfit, the trial court ultimately denied the natural mother’s
petition for revocation, terminated her parental rights and designated the Commissioner as
astatutory parent for the purpose of placingthe child for adoption with the babysitter and her
husband. In itsopinion the Supreme Court of Connecticut stated that it was the position of
the Commissioner that the department “disputed and still disputes, however, that return of
the child to her mother was or is in the child’s best interests because of the intervening
attachment that formed between the child and her foster family during her mother’ sillness.”
Id. at 657, 420 A.2d at 880. The trial court had found for the Commissioner on that basis.
In respect to the revocation of the child’s commitmentto the Commissioner, the court noted
the statutory requirements and stated:

“While it iscertainly true. . . that parents have no natural right to the custody

of their children that can prevail over a disposition effecting the child’s best

interests, parentsare entitled to the presumption, absent a continuing cause for
commitment, that revocation will bein the child’ sbest interest unless the state
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can prove otherwise.

“We must reject the claim of so-called ‘parental rights’ theory under which
‘the parent has rights superior to all others except when he is proved unfit.””

Id. at 659-61, 420 A.2d at 881-82. The Connecticut Supreme Court then cited to several
United States Supreme Court cases, including Stanley, supra, and in language that appears
to contradict the earlier language noted:

“The termination of parental rights is defined as ‘the complete

severance by court order of the legal relationship, with all its rights and
responsibilities, between the child and his parent.” It is‘a most serious and
sensitivejudicial action. Although that ultimate interference by thestaeinthe
parent-child relationship may be required under certain circumstances, the
natural rights of parentsin their children “undeniably warrants deference and,
absent a powerful countervailing interest, protection.”’
“In contrast to custody proceedings [presumably between natural parents], in
which the best interests of the child are always the paramount consideration
and in fact usually dictate the outcome, in termination proceedings the
statutory criteria must be met before termination can be accomplished and
adoption proceedings begun.”

Juvenile Appeal, 177 Conn. at 671-72, 420 A.2d at 886 (ateration added) (citations
omitted).

The Supreme Court of Nebraska has propounded a series of cases in which the
standard approved issometimesunclear.?* Gomez v. Savage, 254 Neb. 836, 580 N.W.2d 523
(1998), was a case in which third parties were attempting to adopt two children over the

natural father’s objection and over the objection of the natural mother who was attempting

** The Supreme Court of New Jersey in Watkins, supra, places Nebraska in the
majority category. There isperhaps, in the cases discussed, sufficient language to placeit
into that category. We includeit asahybrid case because some of the language is unclear.
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torevoke her consent to the adoption. When she had consented to the adoption shelied when
she stated that she did not know who the father was and thus the natural father, Gomez,
neither received notice nor consented to the adoption. The natural parents, although not
married, had sporadically livedtogether and during those periodsthe natural father had partly
supported the child. The natural father had married another woman by the time of the
proceeding. Id. at 848, 580 N.W .2d at 533.

The children were subsequently placed with the Savages. Gomez contested the
adoption by filing a petition for awrit of habeas corpus for thereturn of hischildren. Inthe
action“Gomez conceded that if hewerefound to be unfit [to have custody] it wasin the best
interests of the children that they remain [] [in the custody of] the Savages.” Id. at 852, 580
N.W.2d at 535 (alterationsadded). Thetrial court found him to beunfit. The appellate court
opined, almost in conflicting terms:

“Where the custody of a minor child isinvolved in a habeas corpus
action, the custody . . . is to be determined by the best interests of the child,

with due regard for the superior rights of afit, proper, and suitable parent.

“A court may not properly deprive a parent of the custody of a minor
child unlessit is affirmatively shown that such parent is unfit to perform the
duties imposed by the relationship, or has forfeited that right.

“Theright of aparentto thecustody of aminor child isnot lightly to be
set asidein favor of more distant relatives or unrelated parties, and acourt may

not deprive a parent of such custody unless he or she is shown to be unfit or
to have forfeited his or her superior right to such custody.

“[A]nd the State is not required to show harm to the children before parental
rights can be terminated.

“Having determined that Gomez is unfit, we find . . . [that] itisin the
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best interests of the children to remain in custody of the Savages.”
1d. at 848-52,580 N.W.2d at 533-34 (alterationsadded) (citations omitted) (emphasi s added).
See also Uhing v. Uhing, 241 Neb. 368, 373-74, 488 N.W.2d 366, 370-71 (1992)
(“[a]lthough. . . the ‘question present in every habeas corpus case is the bes interegs of the
child,” we cannot overlook or disregard that the ‘best interests’ standard is subject to the
overriding recognition that ‘the relationship between parent and child is constitutionally
protected..,’ ... The courts may not properly deprive aparent of the custody of aminor child
unless it is affirmatively shown that such parent is unfit . .. or has forfeited that right”)
(citationsomitted) (emphasis added). There are several other Nebraska caseswhich contain
similar language, or merely find the natural parent unfit and go from there based upon the
“best interests” standard. 1n some casesthe stateisinvolved in the process and thus, at least
technically, they are not pure third-party cases.

Threeother states, through their intermediate appell ate courts haverendered opinions
that allow usto place them in the hybrid category of cases. Inin re Custody of Shields, 120
Wash.App. 108, 120-23, 84 P.3d 905, 911-12 (2004), a post-Troxel case, the intermediate
court, in a stepparent/natural parent custody dispute, attempted to apply a standard it had
created prior to Troxel to the post- Troxel case. The court stated:

“Prior to 1987, parent and nonparent custody actions were governed by [a

specific Washington statute], which required courtsto determine custody based

on the best interests of the child. However, courts determining nonparent

custody cases were reluctant to apply the best interests standard when

determining custody as between aparent and anonparent. See In re Marriage
of Allen, 28 Wash.A pp. 637, 626 P.2d 16 (1981).
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“The Allen court concluded that courts determining custody between a
parent and nonparent must apply amore stringent balancing test to protect both
the parents' constitutional rights to privacy and the family entity. Allen held
that the state may interferewith the parents’ constitutional rightsonly if (1) the
parent was unfit, or (2) ‘the child’s growth and development would be
detrimentally affected by placement with an otherwise fit parent.’
Significantly, the A/len court proposed the detriment to the child standard as
a‘middle ground’ requiring a showing more than best interests, but less than
parental unfitness.

“In summary,we reaffirm our agreement with Allen . ... Nevertheless
therequisiteshowing under A/len issubstantial. While the detriment standard

does not require a showing of parental unfitness, it does require ashowing of

actual detriment to the child’s growth and development.” [Alteration added.]

[ Some citations omitted.]

See also In re Custody of S.H.B., 118 Wash.App. 71, 74 P.3d 674 (2003), a contest for
custody between two third parties (the paternal and maternal grandparents); In re Marriage
of Allen, 28 Wash.App. 637,626 P.2d 16 (1981); In re Welfare of Schulz, 17 Wash.App. 134,
561 P.2d 1122 (1977) (a termination case in which the court rejected grandparents’ claim to
custody).

An intermediate appellate court in Missouri in the case of M.P.M. v. Williams, 611
S.W.2d 274 (Mo.App. 1980), determined that the natural father was entitled to custody over
the claim of a stepfather. The court found both fathers to be fit. It stated: “It is well
established that the parent has the superior right to the custody of his or her minor children
as against third persons. Thisright will not be denied . . . unless it is established that the

parent is an unfit person or isunable to care properly for the minor children.” Id. at 277-78

(citationsomitted). See also In re Marriage of Campbell, 685 S.W.2d 280 (Mo.A pp. 1985),
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where a different Missouri intermediate appellate court found a father unfit and awarded
custody to athird party stating the same standard as M. P.M.

In Chavez v. Chavez, 148 S.W.3d 449 (Tex.App. 2004), a Texas intermediate
appellate court, inacasewhereathird-party grandparent intervened in adivorce case seeking
to have a conservatorship created in respect to the children of the marriage, stated:

“For the court to award managing conservatorship to anon-parent . . .

the non-parent must prove . . . that appointing the parent as a managing

conservator would result in serious physical or emotional harm to the child.

There must be evidence to support the logicd inference that some specific,

identifiable behavior or conduct of the parent will probably cause that harm.

“Further, it iswholly inadequate to simply present evidence that a non-parent
would be a better choice as custodian of the child.

“Thus, the grandparents here had to establish either (1) it wasnot in the
children’s best interest for Lilianato be appointed asa managing conservator
because it would significantly impair the children’s physical health or
emotional development; or (2) Liliana voluntarily relinquished actual care,
control, and possession of thechildren to the grandparents for aleast one year

Id. at 458-59 (citations omitted) (emphasis added).

There are several intermediate appellate decisions from various California courtsin
which a California visitation statute was challenged on constitutional grounds. At least one
of the appellate circuits has held the statute constitutional, but that case notesthat “ at | east
four California appellate opinionshave found section 3102 unconstitutional . . . .” Fenn v.
Sherriff, 109 Cal.App.4™ 1466, 1477, 1 Cal.Rptr.3d 185 (2003). Thefour opinionsin which

the statute was declared unconstitutional were from dif ferent appellate circuits. Our state
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may belong in either, or both, of the other categories. For that reason wehave placed it with
the hybrid states for the purposes of this opinion. All the language of the Maryland cases
stress* best interest of the child” language, but often do so in amanner that can be construed,
in respect to third-party disputes, asjust another way of ascribing to the majority view. In
other words, some language, sometimes in the same case, supports both views. All of the
adoption cases seem to stress the “best interest” language, exclusively; as do, of course, the
cases between natural parents and those between only third parties. Likewise, the language
isused extensively wherethe Stateisinvolved in actions affecting the natural parents’ rights.
While the same language is always used in third-party cases involving attempts to assert
rights over natural parents, other language in some of those cases appears to support the
majority position, albeit alwaysincluding “best interest” language aswell. For example, in
one of our seminal casesinvolving third-party/natural parent contests, Ross v. Hoffman, 280
Md. 172, 175-79 (1977), we noted:

“The best interest standard controlswhen the dispute. . . isbetween his
biological father and mother. It also controls when the dispute over custody

is between a biological parent and a third party. . . . In parent-third party
disputes, however, there is a twist to the application of the best interest
standard.

“Nevertheless, there persids in this State in a contest over the custody of a
child, but always subject to the bestinterest standard, that part of the common
law concept which declaresthat theright of either parent is ordinarily superior
to that of anyoneelse. ... In Ross v. Pick, supra, 199 Md. at 351[, 86 A.2d
463 (1953)], we set out this principle in the form of a presumption.... In
Ross v. Pick, supra, 199 Md. at 351, we pointed out that the ordinary
entitlement of parents to the custody of their minor children . . . is not an
absolute one and declared thattheright ‘ may bef orfeited whereit appears that
any parent is unfit to have custody of a child, or where some exceptional
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circumstances render such custody detrimental to the best intereds of the
child.’

“To recapitulate: the best interest of the child standard is always
determinative in child custody disputes. When the dispute is between a
biological parent and athird party, it is presumed that the child’ sbest interest
issubserved by custody inthe parent. That presumptionisovercomeand such
custody will bedenied if (@) the parent i sunfit to have custody, or (b) if there
are such exceptiona circumstances as make such custody detrimental to the
best interest of the child. Therefore, in parent-third party disputes over
custody, it is only upon a determination by the equity court that the parent is
unfit or that there are exceptional circumstances which make custody in the
parent detrimental to the best interest of the child, that the court need inquire
into the best interest of the child in order to make a proper custodial
disposition.”*® [Bolding added.] [Citations omitted.] [Emphasis added.]

Thelanguage of Hoffman that we have emphasized and bol ded, when compared with
therest of the language as to the “ best interest” standard gppears to create a conundrum of
sorts. If the custody isawaysto be ultimately determined by what isin the “ best interests”
of the child then the parents' fitness or extraordinary circumstances have no placein the
discussion. Inour view, the*bed interest” language of Hoffman, with the presumptions and
conditionsattachedtoit, can beinterpreted as consistent with themajority view, i.e., in third-
party casesthere must first be afinding of parental unfitness or extraordinary circumstances
before custody can be transferred to a third party based on a “best interest” analysis

Numerous of this state’s appellate cases since Hoffman, if not all of them, can be
traced back to that case For instance the Ross v. Hoffman language was discussed

extensively in the Court of Specid Appeals case of Lipiano v. Lipiano, 89 Md.App. 571,

% In Shurupoff, supra, we included language that appears to reject the last phrasein
Hoffman. tisthat language in Shurupoff that might be construed to place Maryland in the
minority category.
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577-78, 598 A.2d 854, 857 (1991), where that court Sated:

“The principles governing the judicial resolution of child cugody
disputes between biological parents and other personswere set forth in Ross
. ... Summarizing its several conclusions, the Court there held, at 178-79:

‘To recapitulate: the best interest of the child standard is
always determinative in child custody disputes [here that court

quotes the same language from Ross we have quoted above].’

“Thelanguage used by the Ross Court is clear and precise. It does not
envisage there being degrees of third parties— natural’ parents who are not
biological parents, ‘ equitable’ parents, and others. Certainly, the closeness of
the relationship between the child and the non-biological parent is of
considerable importance, but that importance relates to whether there are
exceptional circumstances which would make an award of custody to the
biological parent detrimental to the bed interes of the child.” [Alteration
added.]

In atrue “best interest” jurisdiction, the standard would be applied directly to the
child asit isin the minority jurisdictions, such as Pennsylvania, Colorado, perhaps Oregon
and other states. Hoffman has been extensively cited throughout our most recent case of
Shurupoff'v. Vockroth, 372 Md. 639, 814 A.2d 543 (2003), in which we quote most of the
above language from Hoffman. We also stated in that case, addressing evidentiary standard
issues, but also noting the language problem we have previously discussed, that:

“To some extent, these differences may account for some of the
language used by the courts in describing the standard of proof applicablein
those cases. Maryland law is somewhat ambiguous. On the one hand,
Maryland Code, 8 5-203(a)(2) of the Family Law Article, provides that a
parent isthe solenatural guardian of hisor her minor child if the other parent
dies, dbandonsthe family, or isincapable of acting as parent. On the other,
we have not viewed custody disputesbetween a surviving parent and athird
party as in the nature of legal guardianship proceedings, but, subject to the
Ross v. Hoffman analysis, as like any other custody case.

“Some States, as petitioner notes, have, indeed, adopted a clear and
convincing evidence standard in parent/third party custody cases (or in cases
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that the court found equivalent to a custody dispute). Other States have
adopted that standard in cases. . . upon rational esthat are incons stent with the
Maryland experience and approach. . . .

“We are aware of no case in which a State Supreme Court has
concluded that the clear and convincing evidence standard is required in pure
custody disputes between a parent and third party as a matter of Constitutional
law. . . .

“Wedo not regard an order granting custody of achild to athird party,
subject to modification and with appropriate visitation privilegesreserved to
the parent, as the equivalent of terminating parental rights. . .."

Shurupoff, 372 Md. at 655-57, 814 A.2d at 553-54 (citations omitted).

At the conclusion of the Shurupoff opinion, we announced an interpretation of
Hoffman’s main holdingby statingthat we, in Hoffman, “ should havestopped there. Instead,
we continued, in the very next sentence: ...” and we proceeded to describe the qualifying
language from Hoffman. Our Shurupo ff opinion stated:

“Having first announced that the best interest of the child ‘is always
determinative in child custody disputes’ we did muddy the waters a bit by
statingthat, unlessthetrid court findsunfitness or exceptional circumstances
that would make custody in the parent detrimental to the child’ s best interest,
it need not ‘inquire into the best interest of the child in order to make a proper
custodial disposition.’”

Shurupoff, 372 Md. at 661-62, 814 A.2d at 557.

We then continued by stating, without overruling thelanguage from Hoffman, that
“[t]hecourt must always, necessarily, inquireinto what isinthe child’ sbest interest, for that
istheultimate, determinativefactor.” Shurupoff, 372 Md. at 662,814 A.2d at 557. With that

additional language, if it stands, M aryland has gone from, questionably, the majority view

inthiscountry asto privatethird-party custody actionsto clearly theminority view. That was
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not the intention of the Court.

We shall hold, as we indicated in the beginning of our opinion, that, generally, in
private actions in which private third parties are attempting to gain custody of children of
natural parents over theobjection of thenatural parents, it isnecessary first to prove that the
parent is unfit or that there are extraordinary circumstances pos ng serious detriment to the
child, beforethe court may apply a“ best interest” standard. With thisclarification,Maryland
will be consistent with the majority view in this country.

It appears, aswe now view it, that the original qualifying language in Hoffman asto
third-party cases, is closer to, although not squarely within, the majority view than to the
minority view.

3. Majority View

We now discuss the majority view, i.e., because of the presumption that natural
parents are fit to raise their children and/or because natural parents have a fundamental
constitutional right to raise their children, or both, there must first be a finding that the
natural parents are unfit, or extraordinary circumstances detrimental to the welfare of the
child must first be determined to exist, before the “best interest of the child” test may be
applied when private third-parties dispute custody with natural parents. The mgority view,
in one manifestation or another, prevailsin at least the following states. New Jersey, lowa,
Ohio, New York, Wisconsn, Nevada, Arkansas, Maine, Alaska, Kansas, South Dakota,

North Dakota, Tennessee, Oklahoma, Montana, New Mexico, North Carolina, South
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Carolina, Alabama, Kentucky, Rhode Island, Massachusetts, M innesota, M ississippi,
Georgia, Virginia, Florida, Indiana, Utah, probably 1daho, and until, arguably, recently,
Maryland. The Supreme Court of New Jersey would also place Arizona, Missouri,
California, Washington and New Hampshire in the majority caegory. With the case sub
Jjudice, Maryland returns to the majority category.®

Because it has furnished a comprehensive view of the case law on the issue of the
rights of natural parents vis-a-vis third parties, we shall commence this discusson with a
relatively recent case from the Supreme Court of New Jersey, Watkins v. Nelson, 163 N.J.
235, 248-53, 748 A.2d 558, 565-68 (2000). There the court discussed the varying views:

“The standard tha wearticul ate today has been applied, eitherinwhole
or in part, in most jurisdictions that have been confronted with theissue. Like
this Court, they have created a presumption in favor of aparent that may be
rebutted by proof of parental unfitness, neglect, or ‘exceptional
circumstances.” See, e.g., C.G. v. C.G., 594 So.2d 147, 149 (Ala.Civ.App.
1991) (quoting McLendon v. McLendon, 455 So.2d 861, 862 (Ala.Civ.App.
1984)™) (requiring ‘ clear and convincing evidence that the parent is unfit or
unsuited for custody and that the best interest of the child will be served by
granting custody to the third person’); Maricopa County Juvenile Action No.
JD-05401, 173 Ariz. 634, 845 P.2d 1129, 1136 (ArizApp. 1993) (stating
parental presumption can only be overcome by stringent standard requiring
showing of unfitness or neglect); In re Guardianship of D.A. McW, 460 So.2d

%6 Because of some of the language found in somecases, we have not placed them in
the majority category, and have placed some of them in the hybrid category, although they
appear to be closer to the majority view than the minority view.

?"\n McLendon v. McLendon, 455 S0.2d 863, 866 (Ala. 1984), the Supreme Court of
Alabama reversed the decision of the Alabama intermediate appellae court on narrow
grounds regarding prior grants of custody. Since McLendon, 455 S0.2d 863, the Supreme
Court of Alabama has squarely placed that state in the majority. See Ex parte N.L.R., 863
So0.2d 1066 (Ala. 2003), discussed infra.
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368, 370 (Fla. 1984) (stating parental presumption can be rebutted only if
‘detrimental to thewelfare of the child’ based on an exceptional circumstances
test); Carvalho v. Lewis, 247 Ga. 94, 274 S.E.2d 471, 472 (1981) (applying
unfitness or ‘compelling circumstances’ test and noting ‘[a] court is not
allowed to terminate aparent’ snatural right because it has determined that the
child might have better financial, educational, or even mord advantages
elsewhere’); Stockwell v. Stockwell, 116 1daho 297, 775 P.2d 611, 613 (1989)
(requiring unfitness, abandonment, or that ‘the child has been in the
nonparent’s custody for an appreciable period of time'); In re Kirchner, 164
[11.2d 468, 208 Ill.Dec. 268, 649 N.E.2d 324, 334-35, 339 (1995) (stating
nonparent only has standing to petition for custody of child if parent
voluntarily and indefinitely relinquished custody, or upon a finding of
unfitness); In re Guardianship of Williams, 254 Kan. 814, 869 P.2d 661, 669
(1994) (requiring unfitness, neglect, or highly unusual or extraordinary
circumstances ‘even though the trial court might feel that it would decide
otherwise if free to consider only the “best interests’ apart from the benefits
to be derived from the love and care of the natural parent’); Davis v.
Collinsworth, 771 S.W.2d 329, 330 (Ky.1989) (requiring unfitness or
abandonment and noting that falure to provide essential care only qualifies
when based on reasons other than poverty alone); Sider v. Sider, 334 Md. 512,
639 A.2d 1076, 1086 (1994) (requiring unfitness or exceptional
circumstances); White v. Thompson, 569 So0.2d 1181, 1183-84 (Miss1990)
(requiringabandonment, unfitness, orimmorality); Cotton v. Wise, 977 SW.2d
263, 264 (M0.1998) (requiring unfitness, abandonment, or ‘extraordinary
circumstances'); In re Guardianship of K. M., 280 Mont. 256, 929 P.2d 870,
873 (1996) (requiring voluntary relinquishment); Henderson v. Henderson,
174 Mont. 1, 568 P.2d 177, 181 (1977) (requiring unfitness, neglect, or
delinquency); Locklin v. Duka, 112 Nev. 1489, 929 P.2d 930, 933 (1996)
(requiring unfitness or extraordinary circumstances); In re Adoption of J.J.B.,
119N.M.638, 894 P.2d 994, 1008 (1995) (requiring unfitness or extraordinary
circumstances); Merritt v. Way, 58 N.Y.2d 850, 460 N.Y .S.2d 20, 446 N.E.2d
776, 777 (1983) (requiring surrender, abandonment, unfitness, persistent
neglect, or other extraordinary circumstances); /n re Woodell, 253 N.C. 420,
117 S.E.2d 4, 7 (1960) (quoting James v. Pretlow, 242 N.C. 102, 86 S.E.2d
759, 761 (1955)) (stating natural parent has right to child which may only be
interfered with ‘for the most substantial and sufficient reasons and . . . only
when theinteress and welfare of the children clearly requireit’); In re E.J.H.,
546 N.W.2d 361, 364 (N.D.1996) (requiring a finding of exceptional
circumstances ‘to trigger a best-interest analysis'); In re Guardianship of
M.R.S., 960 P.2d 357, 361-62 (Okla.1998) (quoting Alford v. Thomas, 316
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P.2d 188 (Okla.1957)) (requiring unfitness or ‘ circumstances of great weight
and importance connected with the necessary welfare of the child); Ryan v.
DeMello, 116 R.1. 264, 354 A.2d 734, 735 (1976) (dating ‘the Family Court
may award the custody of achild to arelative. . . if there has been ajudicid
determination that the child is delinquent, wayward, neglected, or otherwise
comes within the purview of the Family Court Act’); Moore v. Moore, 300
S.C. 75, 386 S.E.2d 456, 458 (1989) (requiring unfitness unless parent
temporarily relinquishes custody and then extraordinary circumstances); D.G.
v. D.M.K., 557 N.W.2d 235, 243 (S.D.1996) (requiring gross misconduct,
unfitness, or ‘ extraordinary circumstances’ beyond ‘asimple showing’ of best
interests); In re Adoption of Female Child, 896 S.W.2d 546, 548 (Tenn.1995)
(stating parent cannot be deprived of custody unless there hasbeen afinding
of substantial harm to the child); Bailes v. Sours, 231 Va. 96, 340 S.E.2d 824,
827 (1986) (quoting Wilkerson v. Wilkerson, 214 Va. 395, 200 S.E. 2d 581,
583 (1973) (requiring unfitness, abandonment, voluntary relinquishment or
‘“gspecial facts and circumstances. . . constituting an extraordinary reason for
taking a child from [a] parent”’); In re S.B.L., 150 Vt. 294, 553 A.2d 1078,
1082 (1988) (requiring unfitness or extraordinary circumstances); Snyder v.
Scheerer, 190 W.Va. 64, 436 S.E.2d 299, 304 (1993) (requiring unfitness,
neglect, abandonment or waiver).

“Four statesrely on harm to the child, which ispart of the ‘ exceptional
circumstances’ exception. See, e.g., Carter v. Novotny, 779 P.2d 1195, 1197
(Alaska 1989) (requiring unfitness or that parental custody would be ‘clearly
detrimental to the child.”); Nancy S. v. Michele G., 228 Cal .App.3d 831, 279
Cal.Rptr. 212, 214-15 (1991) (requiring a showing that ‘award of custody to
aparent would be detrimental to the child’); Hutchison v. Hutchison, 649 P.2d
38, 41 (Utah 1982) (requiring unfitness or ‘that no strong mutual bond exists,
that the parent has not demonstrated awillingness to sacrifice his or her own
interest and welfare for thechild’s, and that the parent lacks the sympathy for
and understanding of the child that is characteristic of parents generally’); In
re Marriage of Allen, 28 Wash.App. 637, 626 P.2d 16, 23 (1981) (holding that
something morethan the * bestinterests of thechild’ isrequired to show ‘ actual
detriment to the child,” but not requiring unfitness).

“A small minority of jurisdictions apply a hybrid of the child’s best
interest test and the ‘exceptional circumstances’ exception.  See, e.g.,
Freshour v. West, 334 Ark. 100, 971 S.W.2d 263, 266 (1998) (recognizing
preferencefor parent, but noting child’ sbestinterest is controlling); Durkin v.
Hinich, 442 N.W.2d 148, 153 (Minn.1989) (noting presumption exists unless
parent is unfit or ‘grave and weighty’ reasons exist that ‘custody otherwise
would not be in the best welfare and interest of the child’); Stanley D. v.
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Deborah D., 124 N.H. 138, 467 A.2d 249, 251 (1983) (recognizing parental
presumption, but making ultimate determination depend on child’s best
interests); Charles v. Stehlik, 744 A.2d 1255, 1257 (Pa.2000) (same); In re
Kosmicki, 468 P.2d 818, 823 (Wy0.1970) (requiring unfitness or best interest
of child, but ‘in proceedings involving children of tender yearsitisonly in
very exceptional circumstances that a mother should be deprived of the care
and custody of her children’).

“One reason the overwhelming majority of states do not apply simply
thechild sbestinterestsstandard, or the ubiquitous, amorphousstandard urged
by the dissenters, isfear ‘that if taken to itslogical conclusion, application of
[that] standard “could lead to aredistribution of the entire minor population
among the worthier members of the community.”” Vanessa L. Warzynski,
Termination of Parental Rights: The ‘Psychological Parent’ Standard, 39 Vill.
L.Rev. 737,759 (1994) (quoting Helen Simpson, The Unfit Parent: Conditions
Under Which a Child May Be Adopted Without the Consent of His Parents, 39
O. Det. L.Rev. 347, 355 (1962)). We have applied the parental preferenceto
avoid ‘the danger of giving courts the power to award custody . . . to
[nonparents] solely on the grounds of best interests. If [that] is the only
criterion, then ajudge may take children from their parents because the judge
personally [disapproves of] the parents’ limited means.” Turner v. Pannick,
540 P.2d 1051, 1054 (Alaska 1975)!*(citing with approval In re B.G., 11
Cal.3d 679, 114 Cal.Rptr. 444, 523 P.2d 244 (1974)).

“The standard we adopt today is designed to reduce or minimize
judicial opportunityto engagein social engineering in cugody casesinvolving
third parties. In contrast, under the standard urged by Justice Stein, custody
would beawarded to athird party if the child’ s growth and development would
be * detrimentally affected’ by placement with aparent. Post at 290, 748 A.2d
at 589 (Stein, J., dissenting). It appearsthat heisurging acamouflaged child’'s
best interest standard. The use of such a standard to decide custody disputes
between afit parent and athird party will evolveinto a‘fitness contest’ whose
outcome will depend on the whims of the trial court. Application of Justice
Stein’s ‘detrimentally affected’ standard to this case revealsonly that it might
be detrimental to Chantel to beraised by Larry when compared to the Nelsons.
Hethen concludesthat the Nel sonsmight possibly bebetter parentsthan Larry.
The danger inherentin that approach isthat it permits reallocation of children
by the judiciary—a system that would undoubtedly victimize poor people. See
Carolyn Curtis, The Psychological Parent Doctrine in Custody Disputes

#Thiscasewasdiscussedin Evans v. McTaggart, 88 P.3d 1078 (Alaska2004), which
we address infra.
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Between Foster Parents and Biological Parents, 16 Colum.J.L.& Soc. Probs,,
149, 155 (1980). The standard that we adopt has asits benchmark the welfare
of the child while at the same time protecting parental rights.”

The New Jersey court then stated the majority view, holding:

“Torecapitulate, it istherelationship of the child to the person seeking
custody that determines the sandard to be used in deciding the custody
dispute. When the dispute is between two fit parents, the best interest of the
child standard controls.. . . . But, when the dispute is between afit parent and
a third party, only the fit parent is presumed to be entitled to custody. . . .
Viewed in that context, in custody determinations between afit parent and a
third party, as opposed to clamsmade between two fit parents, the child’ sbest
interests becomeafactor only after the parental termination standard has been
met, rather than the determinative standard itself.

“The standard that controls a custody dispute between a third party and
aparentinvolvesatwo-step analysis. Thefirststep requiresapplication of the
parental termination standard®® or afinding of ‘ exceptional circumstances.’

“If either the statutory parental termination standard or the * exceptional
circumstances’ prong is satisfied, the second step requiresthe court to decide
whether awarding custody to the third party would promote the best interests
of the child. ... That said, the point to be emphasized is that the best interest
of the child cannot validly ground an award of custody to athird party over the
objection of afit parent without an initial court finding that the standard for
termination of the rights of a non-consenting parent or the ‘exceptional
circumstances’ prong hasbeen satisfied. Any contrary expressionsin reported
decisions are disapproved.”

Watkins, 163 N.J. at 253-55, 748 A.2d at 568-69 (footnotes added) (some emphasis added).
See also P.B. v. T.H., 370 N.J.Super. 586, 598, 851 A.2d 780, 787 (N.J.App.Div. 2004)
(“Unlesstheneighbor can first establish psychological parent staus. . . thebest intereststest
IS never reached. Strangers may not compete with fit parents on the basis that they might

be a ‘better’ parent.”); Zack v. Fiebert, 235 N.J. Super. 424, 563 A.2d 58 (N.J.App.Div.

# Languagein the caseindicatesthat theparental terminationstandard in New Jersey
requires a natural parent to be “‘grossly immoral or unfit.”
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1989).

In the third party case of Halvorsen v. Halvorsen, 521 N.W.2d 725 (lowa 1994), a
stepparent was attempting to gain custody over a child from the natural mother during a
divorce case. The Supreme Court of lowa, held for the natural mother, opining:

“If Bob is considered to be a biological parent, we would apply the best

interests of the child standard [the standard in contests between natural

parents] . . . rather than using the more difficult burden of proof required to
grant custody to a nonparent over a parent.

“A court may only grant anonparent cusody of achild over aparent when the

nonparent proves that the parent . . . isnot suitable to have custody. We have

observed on more than one occasion that ‘[c]ourtsare not free to take children

from parents simply by deciding another home offers more advantages.’

“Bob is not the biological parent of [the child]. Therefore, he is a
nonparent. . . . To succeed he must prove that [the natural mother] is an
unsuitable cugodian for [the child].”

Id. at 728-29 (alterations added) (citations omitted).

The Court of Appealsof New Y ork, in asuccinct opinion in the case of In the Matter
of Merritt v. Way, 58 N.Y.2d 850, 853, 446 N.E.2d 776, 777 (1983), summarized the law in
that state: “In a custody contest between parent and nonparent, the question of best interests
is not reached absent a showing of surrender, abandonment, unfitness, persistent neglect or
other extraordinary circumstance” (citation omitted). New Y ork’slower courts still adhere
to the Merritt majority view. See Sean H. v. Leila H., 5 Misc.3d 315, 783 N.Y.S.2d 785
(N.Y.Sup.Ct. 2004) (“The state may not deprive a parent of the custody of achild absent
‘surrender, abandonment, persigent neglect, unfitness or other like, extraordinary

circumstances.”” See also Campbell v. Brewster, 779 N.Y.S.2d 665, 666 (N.Y.App.Div.
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2004) (“Only if such extraordinary circumstances are proven will the court examine the best
interests of the child”) (citation omitted); /n the Matter of Rudy v. Mazzetti, 5 A.D.3d 777,
774 N.Y.S.2d 171, 172 (N.Y.App.Div. 2004) (“Once there is a finding of extraordinary
circumstances, a best interests determination is triggered”) (citations omitted) (emphasis
added); In the Matter of Vann v. Herson, 2 A.D.3d 910, 912, 768 N.Y.S.2d 44, 46
(N.Y.App.Div.2003) (“Intheevent thethreshold of extraordinary circumstancesis satisfied,
acourt then proceedsto determine custody through application of the best interest standard”)
(citations omitted). Several other intermediate appellate court holdings in New York are
consistent with Merritt.

The Maine case of Rideout v. Riendeau, 761 A.2d 291 (Me. 2000) involved the issue
of the constitutionality of Maine's “Grandparents Visitation Act” in light of the Troxel
decision of the Supreme Court finding that the Washington third party visitation act was
unconstitutional. The Maine court found its statute to be constitutional because it was
sufficiently narrowly tailored to meet a compelling state intereg. In the process it noted:

“The Troxel opinion does, how ever, provide uswith clear guidance on
important points. First,

‘Theliberty interest at issue in this case —the interest of parents

in the care, custody, and control of their children — is perhaps

the oldest of the fundamental liberty interests recognized by this

court.’
The fundamental right of parents to direct the care and upbringing of their
children does not disappear in the face of athird party’ s request for visitation
with the children. Second, the best interests of the child standard, standing
alone, is an insufficient standard for determining when the state may intervene
in the decision making of competent parents. And finally, because of the
‘presumption that fit parents act in the best interests of their children, trial

-61-



courts must accord special weight to parents decisions and objections
regarding requests for third-party vidtation.

“*Accordingly, solong asa parent adequately caresfor hisor her children (i.e.,
is fit), there will normally be no reason for the State to inject itself into the
private realm of the familyto further question the ability of that parent to make
the best decisions concerning the rearing of that parent’s children.’

“We agree with the trial court, however, that something more than the best
interest of the child must be at stake in order to establish a compelling state
interest.

“The State, therefore, has an urgent, or compelling, interest in providing a
forum for those grandparents having such a ‘ sufficient existing relationship’
with their grandchildren.

“The court may not simply consider the best interest of the child, but must also
consider and give significant weight to the parents’ position, thus preventing
the court from intervening in afit parent’ s decison making simply on a best
interests basis.

“Again, the court must focus its attention, not solely on the determination of
the best interests of the child, but also on how the visitation would affect the
parent’ s relationship with that child. If the court determinesthat visitswith a
grandparent will significantly interferewith the parent-child relationship, that
determination precludes any further intrusion into the parent’s decision.”

Id. at 297-303 (citations omitted) (emphasis added) (footnote omitted).
In Barstad v. Frazier, 118 Wis.2d 549, 551, 553-54, 568, 348 N.W.2d 479, 482-83,
489 (1984), athird-party custody dispute, the Supreme Court of Wisconsin stated:
“Inits findings of fact and conclusions of law, the circuit court stated
that it was applying the best interests of the child criteria but also stated that
there were compelling reasons for not awarding custody of Michael to his
mother. We conclude that the ‘best interests of the child’ is not the proper

standard in custody disputes between anatural parent and athird party and also
that the record does not support a conclusion of compelling reasons for
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denying custody to Michael’s mother.

“Other jurisdictions have had occasion to analyze thelegal and social
forces at work when courts have been called upon to steer the frail bark of a
child’s ‘best interest’ through the cross-currents of parent-grandparent
relationships, where the whirlpools of love and attachment may pull
powerfully in opposite directions.

“When a parent is young, the physical, financial and even emotional
factors may often appear to favor thegrandparents. One cannot expect young
parents to compete on an equal level withtheir established older relatives. So
the *best interest’ standard cannot be the test. If it were we would be forced
to concludethat only the more affluent in our society should raisechildren. To
State the proposition is to demonstrate its absurdity.

“We conclude that the rule to be followed in custody disputes between
parents and third parties is that a parent is entitled to cusody of his or her
children unless the parent is either unfit or unable to care for the children or
there are compelling reasons for awarding custody to a third party.
Compelling reasons include abandonment, persistent neglect of parental
responsibilities, extended disruption of parental custody, or other similar
extraordinary circumstances that would drastically affect the welfare of the
child. If the court finds such compelling reasons, it may award custody to a
third party if the best interests of the children would be promoted thereby.”
[Citation omitted.] [Emphasis added.] [ Footnote omitted.]

See also Howard M. v. Jean R., 196 Wis. 2d.16, 539 N.W.2d 104 (1995).

In Schuh v. Roberson, 302 Ark. 305, 306, 788 S.W.2d 740, 741 (1990), the Supreme

Court of Arkansas reviewed a case in which the trial court had granted custody to athird
party, a grandparent who had intervened in a divorce action and in a later paternity action,
over a parent’s objection. The court noted that the natural parent was claiming that she had
not been found unfit and accordingly the trial court should not have granted custody to the

grandparent. The court opined noting that, “when athird person seeks to deprive a parent
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of custody, she cannot do so without first proving that the parent is not a suitable person to
have the child” (emphass added). Later, in an opinion consistent with Schuh, in an
intermediate appellate court case in which the state sought to terminate parental rights in
favor of the grandparents, Robbins v. State, 80 Ark.App. 204, 208, 92 S.W.3d 707, 710
(2002),%* that court opined, “As a general rule, there must be a finding of unfitness of the
natural parentsin order to give custody to athird party.” A different Arkansasintermediate
appellate court appears to have departed somewhat from the Schuh holding. In Dunham v.
Doyle, 84 Ark.App. 36, 40, 129 SW.3d 304, 307 (2003), the court stated, inter alia that,
“While there is a preference in cusody cases to award a child to its biological parent, that
preference is not absolute. Rather, of prime concern, and the controlling factor, is the best
interest of the child” (citation omitted). We presume the controlling law in Arkansasisits
Supreme Court’s Schuh opinion, albeit it is fifteen years old.

TheNevadahigh court opined, in at least two earlier cases, Norris v. Graville, 95 Nev.
71,589 P.2d 1024 (1979) and Cole v. Dawson, 89 Nev. 14, 504 P.2d 1314 (1973) that, “the
policy of this state isto award custody to a parent, in preference to a nonparent, unless the

parent is found to be unfit.” Norris, 95 Nev. at 73, 589 P.2d at 1025.%

¥ Technically, thiscasisnot apurethird-party caseinthat it originatedvia an action
filed by the state based upon alleged child sexual abuse in the home of the natural parent.

* Inreferenceto the propriety of joint applicationsfor custody by thenatural parents
and grandparents, the Nevada court said, “such [ajoint] application is not against public
policy if in the best interest of the child.” Cole, 89 Nev. at 16, 504 P.2d at 1316. Itis
because of this language that some might place Nevada in the hybrid category of states

(continued...)
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Intwo separate | ater cases the Supreme Court of Nevada, while apparently attempting
to establish what constituted situations contrary to the welfare of the child, discussed a
Nevada standard that appears to be its application of “extraordinary circumstances.” First,
in Locklin v. Duka, 112 Nev. 1489, 1495-96, 929 P.2d 930, 934 (1996), the court stated in
relianceon opinions of other states, including Maryland’s Ross v. Hoffman, supra, in regard
towhat constitutes*” extraordinary circumstances,” that, “[w]etherefore hold that in Nevada,
extraordinary circumstances sufficient to overcomethe parental preference presumption are
those circumstances which result in serious detrimentto the child.” Then, apparently further
protecting parental rights, that court held that even after the parental presumption has been
rebutted by the showing of serious detriment to the welfare of the child, thecourt must then
still go on to consider the “best interests of the child” before depriving a parent of custody:
“We also conclude, consistent with the law in New York and Wisconsin, that when
considering thetwo-part test . . . the best interests of the child must still be considered, even
after a finding of extraordinary circumstances that overcome the parental preference
presumption.” Locklin, 112 Nev. at 1496, 929 P.2d at 935. The Locklin court focused only
on what constituted “ extraordinary circumstances” and left intact that state’ s parental fitness
test that it had restated a few months prior in Litz v. Bennum, 111 Nev. 35, 888 P.2d 438
(1995):

“We conclude that the parental preference policy is a rebuttable presumption

%1(...continued)
rather than with the majority view.
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that must be overcome either by a showing that the parent is unfit or other
extraordinary circumstances.

“The Bennums argue that Fisher v. Fisher, 99 Nev. 762, 670 P.2d 572
(1983), deemphasizes the parental preference doctrine.

“Therefore, the Fisher court did not change the fact that the parental
preferencedoctrineisapresumption that must be overcomeif the parent isfit.
Instead, the Fisher court emphasized that when it dearly appears that the
child's welfare requires a change of custody, then the natural parent
presumption may be overcome. However, thiscourt hasmadeit clear that the
‘best interests of the child is usually served by awarding his custody to afit
parent.’”

Litz, 111 Nev. at 38, 888 P.2d at 440 (some citations omitted).
The Supreme Court of Alabama recently placed that state clearly in the majority
category when it stated in Ex parte N.L.R, 863 S0.2d 1066, 1068-69 (Ala. 2003):

“This Court recently stated the gandard a trial court must apply in a
custody dispute between a parent and a nonparent:
‘This Court established the standard atrial court must apply in
acustody dispute between a parent and a non parent:
“*Theprimafacieright of anatural parent to the custody
of his or her child, as against the right of custody in a
nonparent, is grounded on the common law concept that the
primary parental right of custody is in the best interest and
welfare of the child as a matter of law. So strong is this
presumption, absent a showing of voluntary forfeiture of that
right, that it can be overcome only by a finding, supported by
competent evidence, thatthe parent seeking custody is guilty of
... misconduct or neglect to a degree which renders that parent
an unfit and improper person to be entrusted with the care and
upbringing of the child in question.”™

“Therefore, before the trial court could properly award custody to the
maternal grandmother, thetrial court had to find N.L.R ‘unfit’ to be entrusted
with the custody of hischildren. However, thetrial court instead found N.L .R.
‘to befit to have custody.” Thisfinding dearly precluded, as a matter of law,
theaward of custody to the maternal grandmother.” [Citation omitted.] [Some
emphasis added.]
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In Kay v. Rowland, 285 S.C. 516, 517, 331 S.E.2d 781-82, 781 (1985), the Supreme
Court of South Carolina, citing to McDowell v. Richardson, 279 S.C. 268, 305 S.E.2d 577
(1983), opined:

“In McDowell, we held it was error to award custody to agrandparent absent
a finding that the natural parent was unfit. Thus, we recognized the superior
rights of a natural parent in a custody dispute with a third party. Once the
natural parent is deemed fit, the issue of custody is decided.”

In Hockstok v. Hockstok, 98 Ohio St.3d 238, 242, 246,247, 781 N.E.2d 971, 975, 979
(2002), the Supreme Court of Ohio addressed the pertinentissuesin apaternity case. It first
noted a statute that provided that if a court found that it was in the best interests of a child
for neither natural parent to have custody, a court could give custody to arelative of the
natural parents. The court nonetheless opined:

“Accordingly, we have held that in a child custody proceeding between a
parent and nonparent, acourt may not award custody to the nonparent ‘without
first determining that a preponderance of the evidence shows that the parent
abandoned the child; contractually relinquished custody of the child; that the
parent has become totally incapable of supporting or caring for the child; or
that an award of custody to the parent would be detrimental to the child.’ If a
court concludes that any one of these circumstances describes the conduct of
a parent, the parent may be adjudged unsuitable, and the state may infringe
upon the fundamental parental liberty interest of child custody.

“Thus, afinding of parental unsuitability has been recognized by this
court as anecessary first step in child custody proceedings between a natural
parent and nonparent.

“In In re Perales,* we held that since the issue of custody in that case
did not arise from a divorce proceeding but rather from a dispute between a
parent and a nonparent, the juvenile court erred in applying the best interest
standard . . . .

“Such an outcome [requiring a hearing where a natural parent has a right to

%2In re Perales, 52 Ohio St.2d 89, 369 N.E.2d 1047 (1977).
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contest unfitness] is consistent with the jurisprudence of this court that in
custody cases betw een anatural parent and nonparent, a parental unsuitability
determination must be made and appear in the record before custody can be
awarded to a nonparent.

“After such a determination has established, or taken away, a parent’s
fundamental custodial rights, thefocusmust shift from therights of the parents
totherightsof thechild. A child’ srightsare effectuated through the use of the
best-interest-of-the-child standard for subsequent custodial modification
requests.” [Alterations added.] [Citation omitted.] [Emphasis added.]
[Footnote added.]

See also Perales, supra;, Masitto v. M asitto, 22 OhioSt.3d 63, 488 N.E.2d 857 (1986). Ohio’s
intermediate appellate courts have opined similarly. See In re Alyssa, 153 OhioApp.3d 10,
790 N.E.2d 803 (2003); In re Adoption of Mays, 30 OhioApp.3d 195, 507 N .E. 453 (1986).

The Supreme Court of Alaskahasaddressed theissuein acasein which grandparents
had intervened in a custody dispute between natural parents and were awarded custody over
the objections of the natural parents. Much of the case concerns the evidentiary standards
(preponderanceor clear and convincing) that were applicable. That court also discussed the
rule as to third-party custody in Alaska. In Evans v. McTaggart, 88 P.3d 1078, 1083, 1085
(Alaska 2004), the court stated:

“In Turner v. Pannick® the question was whether the ‘welfare of the child’

requirement . . . could be satisfied if the non-parent showed that the child's

best interests would be served by awarding custody to the non-parent, or

whether the non-parent must prove ‘that it clearly would be detrimental to the

child to permit theparent to have custody.” Turner held that thewelfare of the

child test could not be satisfied by a best interests showing and that what was
required was a showing that parental custody would clearly be detrimental to

®Turner v. Pannick, 540 P.2d 1051 (Alaska 1975).
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the child.

“Wethus hold thatin order to overcome the parental preference a non-parent
must show by clear and convincing evidencethat the parent is unfit or that the
welfare of the child requires the child to bein the custody of the non-parent.
One element of thewelfare of the child requirement isthatthe non-parent must
show that the child would suffer clear detriment if placed in the custody of the
parent.” [Footnotes omitted.]

In In the Matter of the Guardianship of Williams, 254 Kan. 814, 818-26, 869 P.2d

661, 665-70 (1994), that court said:

“The Kansas courts have long applied the best interests of the child test in
resolving custody disputes between two fit parents.

“Ontheother hand, ithaslong been therule that the parental preference
doctrine prevails when the dispute is between a parent and a third person,
unless the parent isfound to be unfit. The ruleis succinctly stated . .. as
follows:

‘[A] parent who isableto care for hischildren and desiresto do

so, and who has not been found to be an unfit person to have

their custody . .. is entitled to the custody of his children as

against the grandparents. . . even though at the time .. . such

grandparents or others are giving the children proper and
suitable care and have acquired an attachment for them.’
“[ T]he court declared asunconstitutional a statutory provision which required
the court to apply the best interests tes instead of the parental preference
doctrine in certain parent-nonparent custody disputes.

“*[ Thenatural mother] cannot be denied that right for the
sole reason that a court determines and concludes that someone
other than a natural parent might do a better job of raising the
child, thusfurthering his “best interests.”’

“The best interests of the child test, which is asserted here by [the third-
party guardian], has long been the preferred standard to apply when the
custody of minor children is & issue between the natural parents of the child
or children. However, absent highly unusual or extraordinary circumstances
it has no application in determining whether a parent, not found to be unfit, is
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entitled to custody as against a third- party nonparent.

“Not only is the parental preference doctrine one of long standing in
Kansas, it is also the rule, in one form or another, in a majority of the
jurisdictions in this country.” [Emphasis added.] [Citations omitted.] [ Some
alteration added.]

In In the Interest of M.M.L., 258 Kan. 254, 900 P.2d 813 (1995), the Supreme Court
of Kansas, quoting atlength fromits 1981 case of Sheppard v. Sheppard, 230 Kan. 146, 630
P.2d 1121 (1981), stated:

“* Appellant contendsthat K.S.A. 1980 Supp. 60-1610(b)(2) viol atesthe
due process clause because it destroys the parental preference doctrine and
allows a third party to take custody of a minor child even though the natural
parent isfit. That isthe situation before us: The court found the mother fit,
but granted custody of the child to the grandparents, finding that such custody
would be in the best interests of the child.””

M.M.L., 258 Kan. at 263-64, 900 P.2d at 819 (quoting Sheppard, supra). The M.M.L. court
reversed the district court’s order, stating:

“*Wehave little doubt that the Due Process Clause would be offended
“[i]f a State were to attempt to force the breakup of a natural family, over the
objectionsof the parents and their children, without some showing of unfitness
and for the sole reason that to do so was thought to be in the children’s best
interest.”’”

M.M.L.,supra (quoting Quilloin v. Walcott, 434 U.S. 246, 255, 98 S.Ct.549, 555, 54 L .Ed.2d
511, reh. denied 435 U.S. 918, 98 S.Ct. 1477, 55 L.Ed.2d 511 (1978)).

“*Itisclear under our decisions andthose of the United States Supreme
Court that @ natural parent’s right to the custody of his or her children is a
fundamental right which may not be disturbed by the State or by third persons,
absent a showing that the natural p arent is unfit.

[ The natural mother] cannot be denied that right for the sole reason
that a court determines and concludes that someone other than anatural parent
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might do a better job of raising the child, thus furthering his“best interests.”"”
M.M.L., 258 Kan. at 254, 900 P.2d & 8191 (quoting Sheppard, supra). The M.M.L. court

continued:

“‘[T]he welfare of children is always a matter of paramount concern, but the
policy of the state proceeds on thetheory that their welfare can best be attained
by leaving them in the custody of their parentsand seeing to it that the parents’
right thereto i snot infringed upon or denied. This is the law of the land on the
subject. And it never becomes ajudicial question as towhat is for the welfare
and best interestsof children until the exceptional case arisesw herethe parents
are dead, or where they are unfit to be intrusted with the custody and rearing
of their children and have forfeited this right because of breach of parental
duty, or where the right has been prejudiced by the discord of the parents
themselves.’

“*The best interests of the child test, which is asserted here by [the
child’s guardian], has long been the preferred standard to apply when the
custody of minor children is @ issue between the natural parents of the child
or children. However, absent highly unusual or extraordinary circumstances
it has no application in determining whether a parent, not found to be unfit, is
entitled to custody against a third-party nonparent.’”

Id. at 266, 900 P.2d a 820 (citations omitted) (some emphasis added). See also In the
interest of D.B.Sv. M.S., 20 Kan.App. 438, 452, 888 P.2d 875, 884 (1995), a paternity case
that cited Williams, supra, saying “On the one hand, it is clearly established that parental
rights, not the child’s best interests, control in disputes between parents and non-parents
where the parent isfit.”

The majority view is also consistent with the views of South Dakota. In the third-
party custody and vidtation case of In the Matter of the Guardianship of Sedelmeier, 491
N.W.2d 86, 87 (S.D. 1992), the Supreme Court of South Dak ota stated:

“In legal contests between a parent and a non-parent for the custody of
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a child the threshold question is: Is the parent unfit to have custody of the
child? The Cumbers [non-parents| attempted to establish that it would bein
the best interests of [the child] to bein their custody. Without unfitnessbeing
established, there is no necessity to look to the best interest of the child.”

[Alterations added.]

Quoting from its previous case of Blow v. Lottman, 75 S.D.127, 59 N.W. 2d 825 (1953), the

Sedelmeier court further opined:

““We cannot take the position that this finding of “the best interest of said
children” carries an inference of the mother’s unfitness. It is a false view of
the law and of the issues involved to treat the action from the start as an equal
contest between two contenders for the child, and without the preliminary
determination against the parent’s right to custody, to weigh the balance
against the parent on a mere finding that it is for the best interests of the child
to be given to the other party.’

“Since there was no clear showing of unfitness, the court cannot order
visitation for an unrelated non-parent over the wishes of the mother.”

Sedelmeier, 491 N.W.2d at 88-89 (emphasis added).

Similarly, inthe 1998 case of Lukens v. Lukens, 1998 N.D. 224, 587 N.W.2d 141, 144
(1998), the Supreme Court of North Dakota restated the law of thatjurisdiction in reference
to third party attempts to obtain custody of the child of others The Lukens court, citing to

and quoting from itsprior cases, stated:

“*The court cannot award custody to a third party, rather than the natural
parent under a “best interest of the child” test unless it first determines that
“exceptional circumstances’ exist to trigger the best-interest analysis.’

“Intervenors contend courts should ‘simply apply a “best interest”
standard to all custodial cases, regardless of who the parties are.” We have
rejected such arguments since . . . [1980]. We decline the invitation to
abandon the ‘exceptiond circumstances’ requirement before awarding child
custody to anonparent.” [Citation omitted.] [Emphasis added.]
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In Hoff'v. Berg, 1999 N.D. 115, 595 N.W .2d 285, 291-92 (1999), the Supreme Court
of North Dakota stated:

“We conclude N.D.C.C. § 14-09-05.1, as amended in 1993, is
unconstitutional to theextent it requires courts to grant grandparents visitation
rights with an unmarried minor unless visitation is found not to be in the
child’s best interests, and presumes visitation rights of grandparents are in a
child’ s best interests, because it violates parents’ fundamental liberty interest
in controlling the persons with whom their children may associate, which is
protected by the due process clause of our state and federal constitutions.”

In Cox v. Cox, 613 N.W.2d 516, 521-22 (N.D. 2000), the Supreme Court of North Dakota
again reaffirmed its position in the majority camp even though the possibility of a
psychologicd parent exiged. The court there stated:

“A court cannot award custody to athird party, rather than to a natural
parent, under a‘best interests of the child’ test, unless it first determines that
exceptional circumstances exist to trigger the best-interests analysis Absent
exceptional circumstances, the natural parent is entitled to custody of thechild
even though the third party may be able to offer more amenities. When a
psychologicd parent and anatural parent each seek a court-ordered award of
custody, the natural parent’s paramount right to custody must prevail unless
the court determines it is necessary in the best interests of the child to award
custody to the psychologicd parent fo prevent serious detriment to the welfare
of the child.” [Citations omitted.] [Emphasis added.]

Just afew years later, the North D akota court further reiterated that even in a case where a
psychologicd parent isinvolved, custody cannot be taken from afit parent, except in order
to avoid serious detriment to the child. In the case of In the Interest of D.P.O.v. N.H., 667
N.W.2d 590, 593-94 (N.D. 2003), it stated:

“After finding the maternal grandparents had established a psychological

parent relationship with the child, the court properly applied the law in
determining whether those exceptional circumstances required, in the child’s
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bestinterests, that she be placed with the maternal grandparentsrather than one
of her natural parentsto prevent serious harm or detriment to the welfare of
the child. The court concluded the evidence did not demonstrate that Denise
would suffer serious harm or detriment if she were placed in the custody of
one of her natural parents rather than her psychological parents.” [Emphasis
added.]

In the recent case of Toms v. Toms, 98 S.W.3d 140, 145 n.5 (Tenn. 2003), the
Supreme Court of Tennessee acknowledged Tennessee law in respect to third-party custody
actions:

“In a contest between a parent and a non-parent, a parent cannot be deprived
of the care and custody of achild unlessthere has been afinding of substantial
harm to the child. Due process requires that a non-parent seeking custody of
a child must show substantial harm by clear and convincing evidence. Only
after this showing is made may acourt engage in ageneral ‘ bestinterest of the
child’ evaluation in making a determination of custody.” [Citations omitted.]
[Emphasis added.]

One of the cases the Toms court cited in its footnote was Bond v. McKenzie, 896
S.W.2d 546, 548 (Tenn. 1995), where that court held:

“Therefore, in a contest between a parent and a non-parent, a parent
cannot be deprived of the custody of achild unless there has been afinding,
after notice required by due process, of substantial harm to the child. Only
then may a court engage in ageneral ‘best interest of the child’ evaluationin
making adetermination of custody.” [Emphasis added.]

In Petrosky v. Keene, 898 S.W.2d 726, 728 (Tenn. 1995), the Supreme Court of
Tennessee wrote:

“*[11n acontest between aparent and a non-parent, aparent cannot be deprived

of the custody of achild unlessthere hasbeenafinding. .. of substantial harm

to the child. Only then may a court engage in a general “best interest of the

child” evaluation in making a determination of custody.’
“The proof in this case supports the trial court’s finding that the father
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Is not unfit to have custody, and that he has developed a substantial
relationship with the child. It shows that the child is in no danger of
substantial harm. Thefather, therefore, hasafundamental interestin parenting
the child which precludes a ‘best interest’ determination of custody.”
[Alteraton added.] [Emphasis added.]
The Supreme Court of Tennessee stated in Hawk v. Hawk, 855 S.W.2d 573, 579-81 (Tenn.
1993), in ref erence to a grandparent visitation statute:
“We find, however, that without a substantid danger of harm to thechild, a
court may not congitutionally impose its own subjective notions of the ‘best

interests of the child’ when an intact, nuclear family with fit, married parents
isinvolved.

[N]either the legislature nor a court may properly intervene in parenting
decisions absent significant harm to the child from those decisions.”
[Alteration added.]

It appearsthat the term “substantial harm to the child” used in Tennessee and perhaps
in several other jurisdictions, is another way of stating “extraordinary circumstances,” or
“detrimental to the child” which is more often used. Either usage in the various cases
requiresthat there be aprior determination that such a circumstance exists, before a “best
interests of the child” analysisis appropriate.

With a caveat we footnote, infra, inreferenceto failure of adoption cases, Oklahoma
has also placed itself in the maority column. The Supreme Court of Oklahoma stated in
Wade v. Geren, 743 P.2d 1070, 1075 (Okla. 1987): “But the [lower] court recognized that
when the adoption decree had to be set aside it could not simply weigh or compare
households; absent a showing of unfitness the father as natural parent would be entitled to

custody as against anyone else” (alteration added). Previously, in Grover v. Phillips, 681
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P.2d 81, 83 (Okla. 1984), the court recognized that if the parent is deemed fit, custody with
the parent isin the“best interests’ of the child regardless of how much better off the child
might be thought to be in the custody of third-party.
“Having determined that the natural father’s homeis afit and proper
home in which to raisethe minor child, the preference accorded by law to the

natural parent to the custody of his or her child determines that the best
interestsof thechild will beserved by awarding custodyto thenatural parent.”

In McDonald v. Wrigley, 870 P.2d 777 (Okla. 1994), the Supreme Court of
Oklahoma, after citing to Haralson v. Haralson, 595 P.2d 443 (Okla. 1979), staed in a
third-party case: “To obtain custody in adivorce procesding, even on atemporary basis as
issought here, over the objection of aparent, agrandparent must show the parents’ unfitness
.... Theunfitness may not be demonstrated by a mere comparison between what is offered
by the competing parties. ...” McDonald, 870 P.2d at 781(citation omitted). In Haralson,
that court stated:

“This Court hasrepeatedly held that to deprive a parent of the cugody
of hischildreninfavor of athird person, theparent must beaf firmati vely, not
comparatively, shown to be unfit. The mere fact that a child might be better
cared for by athird person is not sufficient to justify taking a child from its
parent. In order for third persons to deprive a parent of custody of his
children, some inability on the part of the parent to provide for the child's
ordinary comfort, intellectual or moral devel opment must beshown. Evidence
of unfitness must be clear and condusive and the necessity for depriving the
parent of custody must be shown to be imperative.” **

* In Oklahomathere are at least two “failure of adoption” casesin which somewhat
different language is used. The cases both relate to statutes seeming to create a “best
interests’ test based upon the fact that the adoptive parents are perceived to have acquired
rights that other third partiesdo not acquire. In/n re Baby Girl L., 51 P.3d 544, 548, 552,

(continued...)
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Haralson, 595 P.2d at 445 (emphasis added) (footnote added) (footnote omitted).

With a caveat distinguishing cases “where an adverse party [third-party] has had

%(...continued)
557 (Okla. 2002), the court stated:

“Thisisacustody dispute between a married couple desiring to adopt, who
have had custody of an infant child since a month after her birth, and the child’'s
unmarried natural father, who has sought custody during that time.

“At issue iswhether the trial court should have, once the adoption faled,
conducted ahearing to determinethechild’ s‘ best interests' in placing custody. We
concludethat arecently enacted [adoption] statute requires such ahearing, and that
thetrial court erred in not allowing the putative adoptive parents to offer evidence
showing the likelihood of sever psychological harm to thechild in the event of a
custody transfer to the natural father.

“Weconcludethat the child and adoptive parents do not possessa Due Processright
to a continued adoptivefamily relationship after afailed adoption merely because
of thejudicial creation of that temporary relationship. Wethus need not engagein
a balancing of constitutionally protected interests on this claim by the [proposed]
adoptive parents.

“Thetrial court did not allow astatutorily-required best-interestshearing, or allow
the adoptive parents to introduce evidence showing the likelihood of serious harm
to the child by achangein the child’ s custody, and the order of thetrial court must
be reversed.

“Wecaution . .. that merely showing on remand that the child has a strong
relationship with the adoptive parents or might be better off if left in their custody
based on some type of comparativefitnesstest or balancingis not enough to show
serious psychological harm. Our ruling here should not be interpreted as giving
judicial imprimatur to some form of subtle social engineering in custody cases
involvingthird partiesand wearenot sanctioning thereallocation of children merely
because putative adoptive parents might be* better’ parents than abiological father..
.. Simply, the standard to beapplied on remand is not one of comparative fitness
nor is it one that may be used to victimize poor (or otherwise arguably
disadvantaged) biological parentsonthebasisof somewell-meaning, but misguided,
view that certain adoptive custodians might possibly be ‘better’ parents than the
child’sbiological parents.” [ Alterations added.] [Citations omitted.]
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custody of achild for an appreciable period of time, in this case over four years. . . .” the
Supreme Court of Idaho in Stockwell v. Stockwell, 116 |daho 297, 299, 775 P.2d 611, 613
(1989), has utilized the majority approach. There the court stated, “The paramount
considerationin any dispute involving the custody and careof a minor child isthe child’'s
best interests.” But it immediately adopted the majority view in respect to third-party
disputes.

“In custody disputes between a‘ non-parent’ (i.e., anindividua whoisneither
legal nor naturd parent) and a natura parent, Idaho courts apply a
presumption that a natural parent should have custody as opposed to other
lineal or collateral relatives or interested parties. This presumption operates
to preclude consideration of the bests interests of the child unless the
nonparent demonstrates either that the natural parent has abandoned the
child, that the natural parent is unfit or that the child has been in the
nonparent’s custody for an appreciable period of time.” [The ldaho court
determined that four years was an appreciable period of time.] [Alteration
added.] [Emphasis added.]

Prior to 1996, the “best interest” test was essentially the exclusivetest by virtue of
statutes in all child custody mattersin the state of Montana. In that yea the Supreme Court
of Montana, inthethird-party custody case of /n re A.R.A., 277 Mont. 66, 71, 919 P.2d 388,
391 (1996), found the pertinent state staute unconstitutional and overruled its prior cases.
The court declared:

“IW]e have held that it was not error for a district court to apply the best

interest of the child test rather than the dependency, abuse, and neglect test as

set forth in Doney!® to determine custody between the natural father and the

maternal grandmother. Brost v. Glasgow, (1982), 200 Mont. 194, 199, 651
P.2d 32,34. InBrost, we held that the 1979 L egislature, in § 40-4-221, MCA,

% In re Doney, 174 Mont. 282, 570 P.2d 575 (1977).
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changed the test to be used in determining custody when a custodial parent
dies. Brost, 651 P.2d at 34. We again refused to require the stricter Doney
standard in favor of the best interest of the child test in /n re C.G. (1987), 228
Mont. 118, 740 P.2d 1139.

“However, in Aschenbrenner®™ and Henderson v. Henderson (1977),
174 Mont. 1, 568 P.2d 177, we held that the Uniform Marriage and Divorce
Act (Title 40, Chapters 1 and 4) does not diminish the constitutionally
protectedrights of anatural parentto the custody of hisor her child. Itfollows
that an amendment to the Uniform Marriage and Divorce Act, however
limited, cannot infringe uponthose samerights. Therefore, the use of the best
interest of thechild test, asreferred toin § 40-4-221, MCA, isimproper in that
any showing that anonparent may be able to provide abetter environment than
can anatural parent isirrelevant to the question of custody betweenthetwoin
view of the constitutional rights of a parent to custody. Accordingly, 8 40-4-
221, MCA, isunconstitutional to the extent that it allows the granting of a §-
221 petition prior to the termination of the natural parent’s constitutional
rights. We therefore overrule Brost and In re C.G. in their use of the best
interest of the child test to award custody to a nonparent over a natural parent
absent a finding of abuse and neglect or dependency.” [Alteration added.]
[Footnotes added.] [ Some citations omitted.]

Inthethird-party case, In re Guardianship of Ashleigh R., 132 N.M. 772, 778-79, 55
P.3d 984, 990-91 (2002), the Supreme Court of New Mexico held:

“The focus of the hearings, however, was which of the parties would be the
better custodian for the children. The district court found that it would bein
the best interest of the children to remain with Grandparents.

“Upon afinding of parental unfitness or extraordinary circumstances,
thedistrictcourt can then determinewhat custody arrangement would beinthe
comparative best interest of the children Absent such findings, however, the
comparative best interest of the child standard does not apply in proceedings
between parents and nonparents. The comparative best interest of the child
standard ‘ essentially compares the merits of the prospective custodians, and
awards custody to the better of the two.” If only a showing of the comparative
best interest of the child were required,

% In re Aschenbrenner, 182 Mont. 540, 597 P.2d 1156 (1979).
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‘achild might be taken away from the naturd parent and given

to a third party smply by showing that a third party could

provide the better things in life for the child and therefore the

“best interest” of the child would be satisfied by being placed

with athird party.’

“The district court in this case applied the comparative bed interest of
the child standard without an express finding that Mother was unfit or that
there were extraordinary circumstances justifying the application of that
standard. This initself waserror.” [Citations omitted.] [Emphasis added.]

The Supreme Court of North Carolina placed that state squarely with the majority of
the states when it held in Owenby v. Young, 357 N.C. 142, 144-46, 579 S.E.2d 264, 266-68
(2003), that:

“We acknowledged the importance of this liberty interest nearly a
decade ago when this Court held: *absent afinding that parents (i) are unfit or
(i1) have neglected the welfare of their children, the constitutional ly protected
paramount right of parentsto custody, care, and control of their children must
prevail.” . . . Therefore, unless a natural parent’s conduct has been
inconsistentwith his or her constitutionally protected status, application of the
‘best interest of the child’ standard in a custody dispute with a nonparent
offends the Due Process Clause of the United States Constitution.
Furthermore, the protectedright [of parentsto the custody of their children] is
irrelevant in a custody proceeding between two natural parents, whether
biological or adoptive, or between two parties who are not natural parents
[third-parties]. Insuchinstances,thetrial court must determine custody using
the *best interest of the child’ test.

“As we stressed in [a prior case], the Due Process Clause of the
Fourteenth Amendment ensuresthat the government does not impermissibly
infringe upon a natural parent’s paramount right to custody solely to obtain a
better result for the child. Until, and unless, the movant establishes by clear
and convincing evidencethat anatural parent’ sbehavior, viewed cumul atively,
has been inconsistent with his or her protected status, the ‘ best interest of the
child’ testissimply not implicated.” [Alterations added.] [Citations omi tted.]
[Emphasis added.]

Inan earlier case, Pricev. Howard, 346 N.C. 68, 79, 484 S.E.2d 528,534 (1997), the same

-80-



court had spoken similarly, stressing the responsibilities of natural parents, yet stated:

“If a natural parent’s conduct has not been inconsistent with his or her
constitutionally protected status, application of the * best interest of the child’
standard in a custody dispute with a nonparent would offend the Due Process
Clause. However, conduct inconsistent with the parent’s protected status,
which need not rise to the statutory level warranting termination of parental
rights would result in application of the ‘ bestinterest of the child’ test without
offending the Due Process Clause.” [Citations omitted.]

See also Petersen v. Rogers, 337 N.C. 397, 404, 445 S.E.2d 901, 905 (N.C. 1994) (citing
Best v. Best, 81 N.C.App. 337, 344 S.E.2d 363 (1986)), where that court had previously
noted:

“[P]laintiffs[thethird-parties] arguethat * North Carolinarecognizesthe
right of aminor child to be placed in the custody of the person or entity which
will meet that child’ sbest interests.” Further, plaintiffsarguethat asto parents’
custodial rights, our law recognizes no more than a ‘higher evidentiary
standard’ which must apply in custody disputes between parentsand those who
are not natural parents; but ‘the welfare of the child is paramount to dl
common law preferentid rightsof theparents.’ Inlight of Flores, Stanley, and
the principles enunciated in Jolly and Hughes, we explicitly reject these
arguments. We hold that absent afinding that parents (i) are unfit or (ii) have
neglected the welfare of their children, the constitutionally-protected
paramount right of parentsto custody, care, and control of their children must
prevail. Language to the contrary in Best v. Best, 81 N.C.App. at 342, 344
S.E.2d at 367, is hereby expressly disavowed.” [Alterations added.]

But see Price v. Howard, 346 N.C. 68, 484 S.E.2d 528 (1997), where the Supreme Court of
North Carolina remanded the case to the trial court for it to determine whether the natural
parent had acted inconsistently with her constitutionally protected inter ests.

Additionally, there are several North Carolina intermediate appellate that are

consistent with Owenby, supra. Inapair of 2002 cases, the intermediate appellate court in
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North Carolina also made the distinction that the ‘best interest’ standard is inappropriate
when third-partiesare attempting to take custody away fromthenatural parents. In McD uffie
v. Mitchell, 155 N.C.App. 587, 591, 573 S.E.2d 606, 608-09 (2002), the court stated:

“Our courtsrecognize‘ thegeneral principlethat because of the strength
and importance of the parents’ constitutionally protected interests, those
interests must prevail against a third party unless the court finds that the
parents are unfit or have neglected the welfare of their children.” . .. Such
allegations fall short of establishing that defendant acted in a manner
inconsistent with his protected status. A4 best interests analysis is not
appropriate absent such a finding.” [Citation omitted.] [Emphasis added.]

In Grindstaff v. Byers, 152 N.C.App. 288, 298, 567 S.E.2d 429, 435 (2002), in a dispute
between anatural parent and third parties, wherethe natural parent wasnot found to be unfit,
the court said:

“We hold that there are no findings of fact that support the conclusion [of
unfitness], and that there is no evidence in the record, that defendant acted
inconsistentwith his constitutionally protected status. Thetrial courterred by
performing a‘best interest’ analysisas between defendant and plantiff. ‘The
fact that the third party is able to offer the minor child[ren] a higher standard
of living does not overcome a natural parent’s paramount interest in the
custody and control of the child[ren].”” [Citationsomitted.] [ Some alteration
added.]

The Supreme Court of Kentucky, opinedin Moore v. Asente, 110 S.W.3d 336, 358-60
(Ky. 2003), afailure of adoption case, as follows:

“Kentucky’s appellate courts have recognized not only that ‘ parents of
a child have a statutorily granted superior right to its care and custody, but
also ‘that parentshav efundamental, basic and constitutionally protected rights
to raise their own children.” And, because we would necessarily abrogate
those rights if we were to resolve custody digputes on a ‘best interest of the
child" standard after allowing a nonparent to obtain standing by mere
possession of the child, we hold that ‘physical custody’ for the purposes of
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establishing standing requires more than ‘actual possession and control of a
child’ at the time a cugtody action is commenced — i.e., a showing ‘that the
[natural] parent has somehow voluntarily and indefinitelyrelinquished custody
of achild.’

“* Custody contests between a parent and a nonpar ent who does not f all
within the statutory rule on “defacto” custodians’®” are determined under a
standard requiring the nonparent to prove that the case fall s within one of two
exceptionsto parental entitlement to custody. One exception to the parent’s
superior right to custody arisesif the parent is shown to be“unfit” by clear and
convincing evidence. A second exception arises if the parent has waived his
or her superior right to custody.’

“Under the first exception, the nonparent must first show by clear and
convincing evidencethat the parent has engaged in conduct similar to activity
that could result in the termination of parental rights by the state. Only after
making such a threshold showing would the court determine custody in
accordancewith achild’s best interest. Under the second exception, however,
if awaiver has been shown by clear and convincing evidence, the trial court
shall determinecustody . . . based on thebest interest of the child.” [Alteration
added.] [Citations omitted.] [Emphasis added.] [ Footnote added.] [ Footnotes
omitted.]

In a case primarily concerned with the jurisdiction of certain courts to terminate

parental rights, the Supreme Court of Rhode Island in Carr v. Prader, 725 A.2d 291 (R.I.
1999), neverthel ess gated, quoting from a statute, that, “ (parental rights may be terminated
only upon a showing of, inter alia, wilful neglect, abandonment, desertion, or parental

unfitness demonstrated by ‘ cruel or abusive nature’ or ‘chronic substance abuse’).” Id. at

¥ Kentucky had astatute that set up the ariteriafor becoming a“ defacto” custodian.

If aparty met the conditions for such status he was afforded, in so far as custody disputes
were concerned, the gatus of a naturd parent and the proper standard in such casesis the

“best interest of the child” standard. See Ky. Rev. Sta. Ann. § 403.270.
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The Supreme Judicial Court of Massachusetts, in a termination case, opined in
Custody of a Minor, 389 M ass. 755, 765-68, 452 N.E.2d 483, 489 (1983), that:

“In furtherance of the policy of the Commonwealth, and recognizing
that parents have a natural right of custody and children need care and
protection, we have adopted the principle that parental unfitness must be
persuasively shown in order to justify removal of a child from the custody of
itsparent. ‘[T]he unfitnessstandard must be applied whenever the State seeks
to terminate parents’ rights to the custody of their minor children, whether the
State proceeds under the care and protection gatute, the guardianship statute,
or the adoption statute.” Custody is not to be transferred from the natural
parent simply because another prospective custodian is thought to be better
qualified. A comparison of the advantage the prospective cusodian may offer
to the child with those that may be offered by the natural parents is
inappropriate.” [Citations omitted.]

In Guardianship of Clyde, 44 Mass.App.Ct. 767, 694 N.E.2d 21 (1998), that court
stated:

“*The resolution of any custody dispute involving a natural parent
necessarily begins with the premise that parents have a natural right to the
custody of their children.” The presumption at common law wasthat ‘achild’'s
welfare is best served in the care and cugody of [his] parents. “Therightsto
conceiveandto raiseone schildren[are] essential . . . basic civil rights of man
... far more precious. . . than property rights. . . . Theinterest of parentsin
their relationship with their children has been deemed fundamental and
constitutionally protected.”””

Clyde, 44 Mass.App.Ct. at 772,694 N.E.2d at 25 (alterations added) (citationsomitted). The
Clyde court continued:

“The critical question in cases such as this one, where a biological
parent seeks to remove his child from the custody of legal guardians, is
‘whether the natural parent[] [is] currently fit to further the welfare and best
interests of thechild.” In the context of guardianship proceedings, ‘[e]vidence
that is at least “clear and convincing” is constitutionally required for a
finding of parental unfitness.’ (‘Inrecognitionofthe constitutionally protected
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interest of parents in maintaining the natural bond with their children, a judge

must find by clear and convincing evidence that a parent is currently unfit to

further the child’s best interests’ when irrevocably removing children from

their biological parents). In making this determination, ‘[n]either the

“parental fitness” test nor the “best interests of the child” test [can be]

applied to the exclusion of the other.” Both tests ‘reflect different degrees of
emphasis on the same factors’and, therefore, are not separate and distinct but
cognate and connected.’”

Id. at 722-73, 694 N.E.2d at 25-26 (citations omitted) (emphasis added) (some alterations
added). In Guardianship of Yushiko, 50 Mass.App.Ct. 157, 735 N.E.2d 1260 (2000), the
court noted,

“Nevertheless, in deciding this issue, the judge focused chiefly on the best
interests of thechild. . .. Thejudge’sreasoning that the child’ s station in life
would improve if she remained with her guardiansis also problematic. That
the guardians can do more for the child than her father or that the father’'s
incomeislessthan that of the guardiansis of little consequence in considering
what isin the child’s best intereds.

“Of greater import, however, isthe judge’ sfailure to recognizethatthe
best interests of the child cannot be determined separate and apart from a
determination of the current fitness of the father. ‘The resolution of any
custody disputeinvolving a. . . parent necessarily beginswith thepremise that
parents have anatural right to the custody of their children.” That right is not
absolute for the State, as parens patriae, may interferewith that rightto protect
achild from serous physical or emotional harm. Thus, the judge was required
to consider the fitness of the father in determining what wasin the best interest
of the child.

“Finally, the comparison of the life the father can offer his child with the
‘better life’ the guardians can provide is inappropriate for it does not clearly
recognize the father’ s presumptive right to raise his child.”

Id. at 158-60, 735 N .E.2d at 1262-63 (citations omitted).*®

¥ We include Massachusetts in the majority because of the Massachusetts Supreme
Judicial Court case.
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The Court of Appeals of Minnesota, inin re the Welfare of P.L.C. and D.L.C., 384
N.W.2d 222, 225 (Minn.App. 1986), opined in a parent/grandparent dispute over
guardianship:

“[T]here is no conflict between the two standards. The first part of the rule
speaksin termsof ‘entitlefment]’ to custody, or parental rights, and the second
interms of the best interests of the child. The presumption of parental fitness,
however, is not only an acknowledgment of parental rights; it has long been
held to be a presumption that the best interests of the child are served by
parental custody.”

The Supreme Court of Mississippi recently opined in In re Custody of M.A.G., 859
So.2d 1001, 1004 (Miss. 2003), that:

“Asfar back as 1929, this Court has held that when one parent dies, the
other parent hasaright to thechild’ scustody until there has been abandonment
or theliving parent hasforfeited that right by immoral conduct. Morerecently,
this Court has ruled unfitness may be shown by (1) abandoning the child; (2)
behaving so immorally as to be detrimental to the child; or (3) being unfit
mentally or otherwise to have custody of the child. Despite A.G.’s contention
otherwise, the Chancellor clearly found him to be an unfit parent. Only after
this determination had been made, did the Chancellor follow the 4/bright
factors’® to decide M.A .G.’ sbest interest. ... Clearly, however, afinding of
unfitnessisnecessary to award custody to athird party against anatural parent
and must be done before any analysis using the Albright factors to determine
thebest interest of thechild.” [Citationsomitted.] [Emphasisadded.] [Footnote
added.]

¥Albright v. Albright, 437 So.2d 1003 (Miss. 1983), was a custody dispute between
two natural parentsinwhich thefather was chdlenging the*tender age” doctrinein Georgia
which created amaternal presumption, i.e., that it wasin the best interest of thechildto have
custody with his mother. In discussing that issue, the court reaffirmed its position that the
“bestinterest of thechild” controlled. Wepresumethat the Mississippi court wasmodifying
the” bestinterest” standard in third-party casessuchasM.A.G, supra. Aswe haveindicated
the“bestinterest” provision isgenerally onlyinitially applicablein contests between natural
parents or in contests where all parties are third parties.
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In 1992, citing to aprevious case, the Supreme Court of Mississippi,in Westbrook v.
Oglesbee, 606 S0.2d 1142 (Miss. 1992), had stated:

“‘In such contest [i.e., custody disputes between parents and
grandparents] it is presumed that the best interests of the child will be
preserved by it remaining with its parentsor parent. In order to overcome this
presumption there must be a clear showing that the parent has (1) abandoned
the child, or (2) the conduct of the parent is so immoral to be detrimental to

the child, or (3) the parent is unfit mentally or otherwise to have the custody
of his or her child.’”

Id. at 1144-45 (quoting Rodgers v. Rodgers, 274 S0.2d 671, 673 (Miss. 1973)).

In Drummond v. Fulton County Dept. of Family and Children Svs., 237 Ga. 449, 228
S.E.2d 839 (1976), the Supreme Court of Georgia wrote: “The Georgia law, however, has
not followed this pattern. The best interests of the child test is used only between parents
who both have equal rights to the child. Where the disputeis between a natural parent and
athird party, on the other hand, the court must award the custody of the child to the parent
unless he haslost hisparental prerogatives.. .. or isunfit.” Drummond, 237 Ga. at 451, 228
S.E.2d at 842 (citations omitted).

In Larson v. Gambrell, 157 Ga.App. 193, 276 S.E.2d 686 (1981), that court said:

“ Asbetween parentswith equal rightsto custody the child's‘best interests’ is

the only determinativefactor since the law presumesthat ‘the welfare and best

interest of a child will best be served, except in extraordinary cases, by his

being in the custody of his own parent.” However, an avard of child custody

to athird party must be based upon more than the *best interests’ of the child

because such an award isin derogation of the right to custody of the parent, in

whose custody thelaw presumesthe child’ sbest interest will be served. Thus,

it isonly when the present unfitness of the parent is established by clear and

convincing evidence that the trial judge is authorized to consider an award of
custody to third parties.”

-87-



Id. at 194, 276 S.E.2d at 688 (citation omitted). The Larson court continued:
“*Thelaw contempl atesthat one of the natural parentswill beawarded custody
of the child unless the present unfitness of the parentsis established by clear
and convincing evidence . . . . Only then is the trial court authorized to
consider an award of custody to third parties.’”

Id. at 194, 276 S.E.2d at 689 (emphasis added) (quoting Childs v. Childs, 237 Ga. 177, 178,

227 S.E.2d 49, 50 (1976)).1%

In Clark v. Wade, 273 Ga. 587, 544 S.E.2d 99 (2001), the Supreme Court of
Georgia, at first blush, appears to have modified Childs, by adopting a hybrid standard:
“Unlikethe grandparent visitation cases, however, the custody casesin
this appeal do not involve athird party seeking to intrude upon an established
parent-child custodial relationship. Instead, they involve a biological parent
seeking to gain custody from athird party who has been responsible for the
daily care of the child and already hasestablished a family unit for the child.
Thus, therelationship among the parent, child, and third-party relative differs
in these custody cases from the relationship among the parties in Troxel and
other grandparent vidtaion cases Applying the Court’s distinction in the
unwed father cases, more than a biological link exists between the child and
noncustodial father, but the relationship does not rise to the level of a daily
association.

Aligned against the parents constitutional right is the child's
constitutional right to protection of hisor her person and the state’ scompelling
interest in protecting the welfare of children.

[Although] in most instancesit will be found that the legal right of the
parent and the interes of the child are the same[, i]f through misconduct or
other circumstancesit appears that the caseis exceptional, and that thewelfare
of the child requiresthat it should be separated even from its parent, the parens
patriae must protect the helpless and the innocent.

Applying a narrowing construction that is consistent with both the
legislature’s intent and Brooks v. Parkerson, [265 Ga. 587, 454 S.E.2d 769
(1995)] weinterpretthe “ best-interest-of-the-child” sandard in OCGA 88 19-
7-1(b.1) [enacted in 1996 and governing ‘custody disputes between a

(continued...)
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In a post- Troxel case, the intermediate appellate court in Virginia held that:

“Custody and visitation disputes between two fit parents involve one
parent’ s fundamental right pitted against the other parent’ sfundamental right.
Thediscretion affordedtrial courts under thebest-intereststest ref lectsafinely
balanced judicial response to this parental deadlock. A very different kind of
legal contest, however, exists in a dispute between a fit parent and a non-
parent. In thislatter situation, the bes-interests test should be applied only if
the trial court first finds ‘an actual harm to the child’s health or welfare
without such visitation.’

“ Absent ashowing of actual harm to the child, the constitutional liberty
interests of fit parents*take precedence over the “best interests” of the child.’
Asaresult, ‘acourt may not impose its subjective notions of * best interests of
the child’ in derogation of parentd rights protected by the Constitution. A
‘vague generalization about the positive influence’ of non-parent visitation
cannot satidy the actud-harm requirement.”

Griffin v. Griffin, 41 Va.App. 77, 83-85, 581 S.E.2d 899, 902-03 (2003) (citations omitted)
(emphasis added).

The Florida Supreme Court in Beagle v. Beagle, 678 S0.2d 1271 (Fla. 1996), in
respect to a visitation statute, opined:

“We have stated that ‘this Court and others have recognized a longstanding

and fundamental liberty interest of parents in determining the care and
upbringing of their children free from the heavy hand of government

%9(...continued)

biological parent and alimited number of third parties who are related to the

child’] and as requiring the third party to show that parental custody would

harm the child to rebut the statutory presumption in favor of the parent. Once

this presumption is overcome, [but not before] the third party must show that

an award of custody to him or her will best promotethe child’ shealth, welfare,

and happiness.”
Clark, 273 Ga. at 596-98, 544 SE.2d at 106-07 (citation omitted) (emphasis added)
(footnotes omitted) (some alterations added).
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paternalism.” The fundamental liberty interest in parenting is protected by
both the Florida and federal constitutions. In Florida, it is specifically
protected by our privacy provision. Certainly the imposition, by the State, of
grandparental visitation rights implicates the privacy rights of the Florida
Constitution.

“Based upon the privacy provisionin the Florida Constitution, we hold that the
State may not intrude upon the parents’ fundamental right to raise their
childrenexcept in caseswherethechildis threatened with harm. Whileit may
be argued that harm or detriment is always an element of a best interest
analysis, wemust join our siger courtsin Tennessee and Georgiain ruling that
a best interest test without an explicit requirement of harm cannot pass
constitutional muster in this specific context. In addressing the subjective
nature of a best interest analysis in the absence of demonstrable harm, the
Supreme Court of Tennessee stated:
‘The trial court in this case engaged in the presumptive
analysis we seek to avoid. . .. Without finding that the parents
were unfit or that a dissolving marriage between the parents had
brought the matter of child custody before the court, the court
imposed its own notion of the children’s best interests over the
shared opinion of these parents, stripping them of their right to
control in parenting decisions.’
Hawk v. Hawk, 855 S.W.2d 573, 582 (Tenn. 1993). Then, the Supreme Court
of Georgia succinctly clarified the difference between a mere best interest
analysisand the requirement that a harm be demonstrated:
‘However, even assuming grandparent visitation promotesthe
health and welfare of the child, the state may only impose that
visitation over the parents objectionson a showing that failing
to do so would be harmful to the child. It isirrelevant, to this
constitutional analysis, that it might in many ingances be
“better” or “desirable’ for a child to maintain contact with a
grandparent.’
Brooks [v. Parkerson], 454 S.E.2d [769,] 773-74 [(Ga. 1995)] (footnote
omitted). We agree with thisreasoning. Without a finding of harm, we are
unable to conclude that the State demonstrates a compelling i nterest.”

Beagle, 678 So0.2d at 1275-77 (alterations added).

The Florida Supreme Court in In re Guardianship of D.A. McW ., 460 So.2d 368, 370
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(Fla. 1984), stated, “In[apriorcase], we held that in such acircumstance [third-party cases]|,
custody should be denied to the natural parent only when such an award will, in fact, be
detrimental to the welfare of the child” (alterations added) (citations omitted). The
intermediate appellate court of Floridahasalsorel atively recently discussed theissue, further
explaining the position that Florida has taken by noting positionsin tha state that appear to
be consistent with the majority view. In Hammond v. Howard, 828 S0.2d 476, 477-78
(Fla.App. 2002), the court stated, “The best interest test, which generally governs custody
disputes between two parents, is not the correct standard either. See [In re D.A. McW.,
supra] (affirming that the ‘ bestinterests’ test is not the proper legal standard for determining
custody between a natural parent and a third party) . . ..” (citations omitted). In In the
Marriage of M atzen, 600 So.2d 487, 489-90 (FlaApp.1992), the court said:

“Moreimportantly, Floridalaw doesnot permit acustody determination, under

the instant facts [contest with a third-party], to be based merely on what one

party can provide financially, spiritually, educationally or otherwise, rdative

to the other party. Itisnot enough for appellees[grandparents] to contend that

they are more mature or that they can better provide for the children’s

educational needs or religious instruction. . . . ‘[O]nce the father’s ability

reaches adequacy, his legal right should not be overcome by thefact that the

respondents’ offerings may be more adequate than his, or that they man

continually out-do him, at least in material matters. Instead the focus is

necessarily on the parent.”” [Alteration added.] [Citation omitted.]

InapreviousFloridacase, Daughartyv. Daug harty, 571 S0.2d 85, 86 (Fla.App. 1990)
the court stated:

“The concern we have in this case is whether the proper legal standard

was applied. . .. The stated finding that the best interests of the children
would be served by awarding custody to the grandmother impliesthat the ‘ best
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interest’ standard was applied. The best interest standard is applied in a
dispute between two parents where both are fit and have equal rights to
custody. Intheinstant case, where thecustody dispute is between the parents
and a third person, the rights of the parents are paramount unless there is a
showing that the parents are unfit or that, for some substantial reason, cusody
in either or both of the parents would be detrimental to the child’s welfare.”
[Citation omitted.]

An intermediate appellate court in Florida had previously explained that State's
position in a custody dispute between a natural father and the maternal grandparents. In
Leonard v. Myers, 553 S0.2d 291(Fla.App. 1989), that court stated:

“Courtsof thisstate hold thatanatural parent should bedenied custody

of hischild only whereit isdemonstrated that such custody will bedetrimental

to the welfare of the child or that the parent is disabled from exercising

custody. While the best interests of the child is the only test in a custody

dispute between two parents, where the dispute is between a parent and a

thi rd-party, the court must consider the right of a natural parent to enjoy the

custody, fellowship, and companionship of his of fspring.

“Therehasbeen no finding, nor isthere evidenceto support afinding that the

appellant is unfit or that his custody would in any way be detrimental to the

welfare of the child.”
Id. at 292 (citations omitted).

Intermediate appellate courtsin Indiana have alsocommented on the correct analysis
in cases of guardianship involving grandparents and natural parents. In Peterson v. Riley,
597 N.E.2d 995, 997 (Ind.App. 1992), that court stated: “W hile Indiana courts can award
custody of a child to someone other than the parents, such awards usually are made only
following adetermination that the parents are either unfit or haveall but abandoned the child

to the care of that third person.” This position reflected the determination of a previous

Indianaintermediate appellate court in the case of In re Custody of McGuire, 487 N.E.2d 457
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(Ind.App. 1985):

“We are not here confronted with a cusody dispute between two
parents. In such acase, each parent has an equal right to custody and thereis
no presumption favoring either parent. In this sense, parents are on par with
one another and the seminal issueisthe best interest of the child. On the other
hand, in a custody dispute between a parentand athird party, such aswe have
here, the focus is significantly different because the parties are not on par.
Although the child’s best interest is still of great importance, it ispresumed
that it is in the best interest of the child to be placed in the custody of the
parent. Consequently, a nonparent who seeks to displace the parent as
custodian bearsthe burden of overcoming the parent’ s presumptively superior
rightto custody. Thisburden has been described to require ashowing, by clear
and cogent evidence, that the parent isunfit or has acquiesced in or voluntarily
relinquished custody to the third party for such along period of time that ‘the
affections of the child and the third party have become so interwoven that to
sever them would seriously mar and endanger the future happiness of the
child.””

McGuire, 487 N.E.2d at 460 (citations omitted).

The intermediate appellate court in Utah similarly opined in Duncan v. Howard, 918
P.2d 888, 892 (UtahApp. 1996): “Therefore, only after this [parental] presumption is
appropriately rebutted can [the grandparents], who are not [the child’ s] parents, successfully
show that it would be otherwise in [the child's] best interest to remain in their custody”
(alterations added). See also Kishpaugh v. Kishpaugh, 745 P.2d 1248, 1251 (Utah 1987)
(*Under Hutchison, therefore, a trial court may base a custody awad on its own
determination of the best interests of the child only if it finds all three enumerated
characteristics lacking.” (emphasis added)). There are cases in Utah, Henderson v.
Henderson, 649 P.2d 38 (Utah 1982), that, like Maryland in Ross v. Hoffman, supra, start out

sayingthat the best interests of the child controls, but then insert aproviso that itonly applies
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if the parents areunfit, extraordinary circumstances exist or the natural parents haveforfeited
their rights to parent.
D. Holding

The best interests of the child standard is, axiomatically, of adifferent nature than a
parent’ s fundamental constitutional right. Moreover, the best interests of the child standard
inthird-party casesisnotsimply an adding of the“pluses’ offered by one party over another.
Were that so, any third party who offered a better neighborhood, better schooling, more
financial capability, or morestability would consistently prevail in obtaining custody in spite
of afit natural parent’s constitutional right to parent. Our case law does not allow for such
aresult that dilutesa parent’s constitutional right to rear his or her child based merely upon
such considerations.** Quite simply, the non-constitutional best interests of the child

standard, absent extraordinary (i.e., exceptional) circumstances, doesnotoverridea parent’s

*Inthecaseof In re Adoption/Guardianship Nos. J9610436 and J9711031,368 Md.
666, 796 A.2d 778 (2002), this Court reversed a circuit court’ sdetermination that the best
interests of the children warranted termination of the parental rights of afather with mental
l[imitations. We stated:

“[Flundamental constitutional rights, i.e., thechild rearing rightsat issue here,

can only be completely terminated upon the cleares and most convincing

evidence that the parent, however poor, uneducaed, or disabled, cannot and

will not, even with proper assi stance, beableto sufficiently parent hischildren

in the reasonabl e future.

“In termination cases the ‘best interests andysis should not be

automatically interpreted to be asearch for aperfect, or more perfect, or even

a better situation for any particular child. Lifeis not perfect. Children are

borninto different circumstances—someintowealth and other advantage, some

not.”
Id. at 699-700, 796 A.2d at 797-98 (alteration added).
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fundamental constitutional rightto raise hisor her child when thecaseisbetw een afit parent,
to whom the fundamental parental right is inherent, and athird party who does not possess
such constitutionally-protected parental rights. In casesbetween fit natural par ents who both
have the fundamental constitutional rightsto parent, the best interests of the child will bethe
“ultimate, determinative factor.” Shurupoff, 372 Md. at 662, 814 A.2d at 557. In respect to
third-party custody disputes, we shall adopt for Maryland, if we have not already done 0,
the majority position. In the balancing of court-created or statutorily-created “ standards,”
such as“the best interest of the child” test, with fundamental constitutional rights, in private
custody actionsinvolving private third-partieswhere the parents arefit, absent extraordinary
(i.e., exceptional) circumstances, the constitutional right isthe ultimate determinativefactor;
and only if the parents are unfit or extraordinary circumstances exist is the “best interest of
the child” test to be considered, any contrary comment in Shurupoff, or other of our cases,
notwithstanding.
E. Factors for a Finding of “Exceptional Circumstances”

In support of itsholdingin respect to the casesub judice, the Circuit Court for Harford
County examined thestandardsand guidelinesthatgenerate “ exceptional circumstances” and
found their application warranted placing custody with the maternal grandparents. In
Hoffman, 280 Md. at 191, 372 A.2d at 593, we first aggregated these factorsfrom a survey
of this Court’ s earlier case law, and later asto “extraordinary circumstances,” affirmed their

application in Shurupoff, 372 Md. at 646, 814 A.2d at 548. We stated in Ross v. Hoffman:

-05-



“The factors which emerge from our prior decigons which may be of
probative value in determining the existence of exceptional circumstances
include the [1] length of time the child has been away from the biological
parent, [2] the age of the child when care was assumed by the third party, [3]
the possible emotional effect on the child of a change of custody, [4] the
period of time which elapsed before the parent sought to reclaim the child, [5]
the nature and strength of the ties between the child and the third party
custodian, [6] theintensity and genuineness of the parent’ s desire to have the
child, [7] the stability and certainty asto the child’ sfuture in the custody of the
parent.”

Hoffman, 280 Md. at 191, 372 Md. at 593 (alterations added). The need to find “exceptional
circumstances’ isderivedfrom the belief that extreme care must be exercised in determining
a custody placement other than with afit parent.

Thecircuit court examined each of the Hoffman guidelinesin turn, and, initsopinion,
found Mr. M cDermott’ s relationship with Patrick to be wanting, particularly in relation to
his absences from the child’s life while at sea. The circuit court presented the following
summary in its September 2003 memorandum opinion, which stated, in relevant part:

“l. The length of time the child has been away from the biological
parent. Patrick asbeen in the custody of his grandparentssince February 13,
2002 pursuant to an Order by consent granting temporary joint legal custody
to the Doughertys and the McDermotts, with primary residence to the
Doughertys. Notwithstanding the court’s order, Mr. McDermott had de facto
custody of Patrick from August 2002 until December 2002, at which time he
returned to seaduty. Patrick hasalso spent considerable time with his father
during the summer of 2003. As previously noted, there have been several
other periods of timein which Patrick was in the custody of his grandparents
or hismother, most being periodsof timethat M r. McDermott wasnot residing
in the State of Maryland but was pursuing his occupation as a merchant
seaman. When Mr. McDermott has been present in Maryland, he has had
regular and frequent contact with Patrick.

2. The age of the child when care was assumed by the third party.
Patrick is now eight years old; he was six years old when the temporary
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custody order granting joint custody to the D oughertys and the M cDermotts
was signed on in February 2002. From May 2001 through January 2002,
Patrick was in the custody of his[mother] Ms. Dougherty, and prior thereto,
in the custody of his father when he was not at sea. Essentially, Patrick has
moved around quite a bit since he was born. He has lived with both parents
at different times, and sometimes with the Doughertys, and his primary
caretakers at one time or another were not necessarily those personswho were
named as such in the various, applicable court orders.

3. The possible emotional effect on the child of a change in custody.
It isclear from all testimony that Patrick has strong emotional attachmentsto
all members of his family, both parents and grandparents. [Patrick’s court-
appointed attorney] tedified that Patrick is doing well in school and that his
school . .. representsananchor inhislife. [Patrick’scourt-appointed attor ney]
also offered that the Doughertys havegiven Patrick the stability that he needs
.. .. Custody of Patrick has been changed several times during his shortlife;
at this point, continuity and stability are important consider ations before this
Court. Although he hasresided with his maternal grandparents since January
2002, he continues to have regular and unfettered visitation with his mother
and father. The court is concerned that should Mr. McDermott be granted
custody of Patrick, his propensity for using Patrick as a pawn in the conflict
between him and Ms. Dougherty, and now the Doughertys, will obstruct
natural family relationshi ps with the maternal side of Patrick’s family.

4. The period of time which elapsed before the parent sought to reclaim
the child. Generally, when Mr. McDermott has relinquished custody of
Patrick, it has been because he went to sea. His periods at sea have lasted
several months, after which he has sought to regain custody of Patrick.

5. The nature and strength of the ties between the child and the third
party custodian. There is no question that Patrick is very close to the
Doughertys. Hismaternal grandparents have always been a part of Patrick’s
life, and, during many periods, have cared for him exclusively.

6. The intensity and genuineness of the parent’s desire to have the
child. It is clear from Mr. McDermott’s testimony that he feels that Patrick’s
interests are served by being in his custody, that his care and custody would
be superior to any other family member, and that he has a genuine interest in
raising Patrick. However, the court is unable to agreewith the totality of Mr.
McDermott’s self-assessment. It has appeared at various time during these
proceedingsthat Mr. McD ermott’s interest in having custody of Patrick was
not strictly limited to hisdesireto carefor Patrick, but also hisdesireto control
Ms. Dougherty, and that he has used Patrick as a pawn in the ongoing
engagement between Ms. Dougherty and himself. . . . Although Mr.

-97-



McD ermott indicated . . . that he would remain in Harford County should he
gain sole custody of Patrick, the court is unconvinced of his sincerity in this
regard.

7. The stability and certainty as to the child’s future in the custody of
the parent. Mr. M cDermott wasinitially awarded custody in thiscase. For the
most part, custody was changed first to Ms. Dougherty and then to the
Doughertys because of Mr. McDermott’ slengthy periods of absence from the
State due to his employment as a merchant seaman. It would appear that Mr.
McDermott’s periodic absences and relinquishment of custody [havel had
adverse effects on Patrick. For example, shortly after Ms. Dougherty’s arrest
and subsequent incarcerationin early 2002, Mr. McDermott signed onto ship
going to Africa and not expected to return until summer 2002. . . .1*? It is self-
evident that a revolving door of custodians would not be in Patrick’s best
interest, now or in the future.” [Alterations added.] [Footnote added.] [Some
emphasis added.]

W e conclude that the circuit court inappropriately found that the absencesinherent in
Mr. M cDermott’s job requirements constituted “exceptional circumstances.”

First, we note that, although the Circuit Court for Harford County expressed some
reservationas to Mr. McDermott’s ability to provide a “consistent and stable environment
for hischild,” it failed to find Mr. McDermott to be an unfit parent*® and it is presumed that
fit parents act in the best interests of their children. See Parham v. J.R., 442 U.S. 584, 602,
99 S.Ct. 2493, 2504, 61 L .Ed.2d 101 (1979). Asweexplainedin In re Yve S., 373 Md. 551,

819 A.2d 1030 (2003):

*> The Doughertys testified that, acting on the advice of their counsel in another
matter, they intentiondly kept from Mr. McDermott the fact of Ms. Dougherty’s
incarceration. Thus, when Mr. McDermott signed the contract in either December 2001, or
very early January 2002, to serve aboard the ship it is not clear that he knew that Patrick’s
mother was already, or shortly would be, serving timein jail.

3 We do not mean to imply that there is anything in this record to suggest afinding
of unfitness.
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“*Thelaw’s concept of the family rests on a presumption that parents possess

what achild lacksin maturity, experience, and capecity for judgment required

for making life's difficult decisions. More important, historically it has

recognized that natural bonds of affection lead parents to act in the best

interests of their children.””
Id. at 572, 819 A.2d at 1042 (quoting Parham, 442 U.S. at 602, 99 S.Ct. at 2504).

Mr. McDermott’s parental fitness having been established, or more precisely, not
adjudged to be lacking, theinquiry, according to Hoffman, shiftsto examining whether any
“exceptional circumstances’ exist that might overcome the presumption favoring a fit
parent’s rearing of his child:

“When the dispute is between a biological parent and a third party, it is

presumed that the child’'s best interest is [served] by custody in the parent.

That presumptionisovercome and such custody will bedeniedif (a) the parent

isunfit to have custody, or (b) if thereare such exceptiond circumstances as

make such custody detrimental to the best interest of the child. Therefore, in

parent-third party digoutesover custody, it isonly upon adetermination by the

equity court that the parent is unfit or that there are exceptional circumstances

which make custody in the parent detrimental to the best interest of the child,

that the court need inquire into the best interest of the child in order to make

a proper custodial disposition.”

Hoffman, 280 Md. at 178-79, 372 A.2d 587 (alteration added) (emphasisadded). Itisinthis
|atter phase of theinquiry that thecircuit court erred by inappropriately equating “ exceptional
circumstances” with the absences occasioned by Mr. McDermott’ s merchant marine work.
By finding that the dictates of Mr. McDermott’s employment voided his right to be a
custodial parent, the circuitcourt overlookeditsown lack of afinding of unfitnessand failed

to accord petitioner with the presumptive benefits of anatural parent, especially afit natural

parent.
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InRoss v. Pick, 199 M d. 341, 86 A .2d 463 (1952), this Court explained the requisite
showing to overcome the presumption that a child’ s best interests are served by the child’'s
remaining in the custody of the parent:

“Where parents claim the custody of a child, there is a prima facie
presumption that the child’s welfare will be best subserved in the care and
custody of its parents rather than in the custody of others, and the burden is
then cast upon the parties opposing them to show the contrary.”

Id. at 351, 86 A.2d at 468. See also Shurupoff, 372 Md. at 662, 814 A.2d at 557 (reiterating
that “it is presumed that the child’'s best interest lies with parental custody” subject to a
showing that the parentisfit or that no exceptional circumstancesexist). Accordingly,itwas
the Doughertys’ burden to show that “exceptional circumstances” existed for a granting of
custody in their favor; it was not Mr. McDermott’ s burden to demonstrate the absence of
“exceptional circumstances.” Indeed, it is a weighty task (or should be) for a third party
seeking custody to demonstrate “exceptional circumstances” which overcome the

presumption that a parent acts in thebest interest of hisor her children and which overcome

the constitutional right of aparent to raise his or her own children.** In determiningthat Mr.

* We do not mean to indicate, however, that the existence of “exceptional
circumstances’ is chimerical and cannot ever be proven.

Our courts over the years have found “exceptional circumgances’ in awarding
custody eventothird parties, generally upon aparent’ sprolonged, non-work-rel ated absence
and the child’ s having been in the consistent care of athird party for a period of years In
Dietrich v. Anderson, 185 Md. 103, 43 A.2d 186 (1945) (declining to remove child from
custody of child’saunt and uncle in Maryland who had raised the f our-year-old since birth
due to natural mother’s return to her home stae of lowa and natural father’s four-year
absence to attend college and later return to Maryland in pursuit of cugody), this Court
stated, “[W]hen reclamation is not sought until alapse of years, when new ties have been

(continued...)
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McDermott’sjob duties at searoseto thelevel of “exceptiond circumstances,” however, the
circuit court improperly penalized afit parent who desired custody of his son, and placed on
the parent the burden of disproving that which isquestionably not even aproper “exceptiond

circumstances” condderation.

*(...continued)
formed and a certain current given to the child’ slife and thought, much attention should be
paid to the probabilities of a benefit to the child from the change.” Id. at 119, 43 A.2d at
193. In the present case, the father’s absences have not been computed in years’ long
periods, nor is there evidence that the child has failed to maintain bonds with him.

See Piotrowskiv. State, 179Md. 377,18 A.2d 199 (1941) (following mother’ s death,
court maintained custody of eight-year-old girl with her paternal grandparents so that child
would remain in the only home she had known and stating that the infrequent visits by
child’ sfather following hisremarriage failed to establish that the child’' s already-favorable
situation would improve upon a modification of custody); Trenton v. Christ, 216 Md. 418,
140 A.2d 660 (1958) (maintaining child in custody of maternal grandparents based on
finding exceptional circumstancesarising fromten-year-old child’ s seriousemotional upset
upon contemplation of achangein her decade-long living situation and child having never
visited father or his new family at the family’s recent homesin Delaware or Michigan). In
the present case the child was emotional because hisvisits with his father werethreatened.
He wanted to be with his father. See Melton v. Connolly, 219 Md. 184, 148 A.2d 387
(1959) (encouraging visitation with father but ruling that child’ shaving lived in aclean and
nurturing environment with deceased mother’ ssister and family for afour-and-one-hal f-year
period rendered it in child’s best interest to remain with aunt despite father’s petition for
custody); DeGrange v. Kline, 254 Md. 240, 254 A.2d 353 (1969) (holding that divorced
father’ slong hours working astool and die maker during which time child would beleftin
careof non-relatives, combined with father’ sdishonorabl e dischargefrom Armyfor larceny
charge and year-long absence from the child’ s life merited awarding custody to maternal
aunt and uncle who had assumed care of the child two years prior when the child’s mother
brought the child to them in a weak and malnourished state and then disappeared).

See also Burrows v. Sanders, 99 Md.App. 69, 77-78, 635 A.2d 82, 86 (1994)
(upholding chancellor’s finding of “exceptional circumstances’ in awarding custody of
child, born to a sixteen-year-old mother, to paternal grandparents who had raised the child
for four years, and observing that granting the mother substantial visitation was in
recognition of her improved condition and potential to receive full custody in the future).
The circumstances of the case sub judice do not rise to the level of the above cases in respect
to the issue of “exceptional circumstances.”
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F. Father’s Employment in the Merchant Marine

Mr. McDermott is a graduate of the United States Merchant Marine Academy and a
licensed ship Captain in the Merchant Marine. Many of his previous jobs have involved
maritime work. Prior to his marriage he worked aboard ships but upon his marriage he
ceased ocean-going and worked primarily in the Port of Baltimore. Following his divorce
from Ms. Dougherty, petitioner accepted periodic jobs which took him to sea for several
monthsat atime. Such isthe nature of much maritime work, and the attendant required time
commitments also are not uncommon in other linesof work including military deployments,
ground transportati on of goods, natural gasand oil production, offshore commercial fishing,
sport fishing, etc.”®

Mr. McDermott’s job duties do not involve work that is illegal, untoward, or
otherwise injurious. Nor isthere evidence in this case of any illegal conduct on his part.

While his required absences from Maryland for consecutive months at sea may occasion

** Many offshore sport-fishing boats migrate north and south with the seasonsand the
“runs’ of marlin, tuna, etc. Their captains and crews are often gone from their home ports
for months at atime, as arecommercial fisherman such aslong-line's, ocean scdlopersand
the like. Their families, usually gpouses, but one supposes other family members on
occasion, tend the children while the parent is gone. While in disputes between natural
parents the “best interests’ standard may well result in the home-ported parent prevailing
over the absent parent, the nature of the work should not impinge upon the absent parent’s
constitutional rights in third-party disputes.

Other vocations that require extended absences from home would be those involved
inmajor constructi on projects, tunnel workers, high steel workers, Alaskan cannery workers,
United Nations' workerson duty in foreign countries, members of the State Department on
years]ong duty abroad, workersfor overseas construction companies and perhapsamyriad
of other vocations.
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interruptions in his relationship with Patrick and may be less than ideal, such work is the
employment especially available to him and for which he has particularized training. This
Court recognizes M aryland’s tradition as a maritime State wherein any number of our
residents engage in various activitiesat sea and beyond and going to seais but one of many
occupations which require the worker to depart the State and absent himsdf or herself for
months at atime. We would be loathe to reach a holding that jeopardizes afit parent’s right
to custody of hischild, by the change of custody to third parties, simply because the source
of what is hislivelihood and his meansto support himself and his family takes him from the
State for months' long periods of time.

Although casting itsdecisioninthelight of Mr. McDermott’ shaving voluntarily gone
to sea, thecircuit court actually penalized Mr. McDermott for the absences occasionedby the
essential termsand very nature of hisemployment. Itisdifficult, if not impossible, to work
as a seaman without going to sea.

At one hearing, the circuit court wasincredulous of Mr. M cDermott’ s explanation at
trial that he had resigned from his position as a merchant marine, but maintained his
membership in theunion of merchant marinersin order to sustain Patrick’s health insurance.
Instead, the court chose to believe that Mr. McDermott’ s ongoing membership was for the
purpose of keeping open the posgbility that he might re-engage in maritime work at some

future date, even if he had sole custody of Patrick.”® The Doughertys urged their selection

** Being a member of the Merchant Marine is a calling; often an honorable calling
(continued...)
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as the stable custodians, contending that the father’'s lifestyle as a merchant seaman
“presented a challenge to the [c]ourt in terms of his ability to care for his child on a
consistent basis . . . and he has left the state of Maryland for various|engths of time during
the course of this case” (alteration added).

The Doughertys argument implies that Mr. McDermott’s absences from the State,
which were occasioned sol ely by the dictates of hisemployment, would be the only obstacle
to his otherwise deserving full cugody of Patrick. Thus, according to respondents’
reasoning, Mr. McDermott’s parenting rights are contingent on his employment. The
Doughertys maintain that the circuit court’ s finding was not dependent on the specific type
of employment held by Mr. McDermott, but rather it was the accumulation, timing, and
voluntariness of his employment-rel ated absences that made the circumstances exceptional.
The circuit court echoed thisposition, gating, “In the past whenever Mr. McDermott faced
adverse circumstances, heleft the State for protracted periods of timefor sea duty, seemingly
without concern for how his leaving would affect Patrick.” The circuit court was not able
to find that Mr. McDermott was an unfit parent, but rather declined to grant him custody
based on “ exceptional circumstances” occasioned by theabsencesinherentin hisposition as
amerchant mariner. A ccordingly, it was Mr. M cDermott’s employment that persuaded the

circuit court of the presence of “exceptional circumstances.”

*%(...continued)
requiringmany sacrifices. Intime of war members of the M erchant M ari ne sometimes make
the ultimate sacrifice. Employmentin the vocation isnot some type of “bad act.” Notonly
isitajob, but it isaservice to be in the United StatesMerchant Marine.
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Theabsencesinherentto Mr. McDermott’ smerchant marinework arenot unlikethose
required of military personnel or others in occupations mandating periods of service away
from one’s home. Custody issues should be determined on a case-by-case basis. See
Barnard, 157 Md. at 267-68, 145 A. at 616 stating the proposition that “[t]here can be no
binding, and very little hel pful, precedent found in the decisions of the courts on this subject,
because essentially each case must depend upon its peculiar circumstances’ (alteration
added). It is noted that other courts also generally have been reluctant to establish a
definitivestandard governing child custody when afit parent is called away for an extended
period for work. For example, the case of In re Marriage of Rayman, 273 Kan. 996, 47 P.3d
413 (2002), discusses the Supreme Court of Kansas’ rgection of a mother’s request “for a
bright line rule that a parent with residential custody of his or her children loses that custody
when required to be away from his or her children for an extended period of time” such as
atwelve-month military tour overseas. Id. at 1001, 47 P.3d at 416. In re Rayman involved
anon-residential custodian fit mother who invoked the parental preference doctrine (i.e., fit
parents are a child’s preferred custodians) contending that it was less disruptive to her
children to place them in her temporary residential custody in Kansas and later Tennessee,
than to allow them to remain with their sepmother, and near her ailing parents in Texas,
whilethechildren’ sresidential custodian father compl eted atwelve-month military “ hardship
tour” in Korea before returning to Texas. Id. at 999, 47 P.3d at 416. In rejecting the

mother’s petition, the Kansas high court observed: “Each situation involving military
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families has distinct differences, as do the facts of temporary changes which relate to
nonmilitary custodial relationships. The temporary transfer of the parent with residential
custody must not automatically trigger a custody change. . . . Custody is an issue to be
determined on a case-by-case basis....” Id. at 1001, 47 P.3d at 416-17.

In a somewhat analogous and presently unreported decision involving a soldier’s
Family Care Plan, i.e., a compulsory document providing for care of the family in the
soldier’ sabsence, which provided that the paternal grandmother would care for the children
during the custodian soldier-father’s deployment, the Court of Appeals of lowa, that state’s
intermediate appellate court, adopted the holding of the /n re Rayman court, gating, “We
further decline to adopt a bright line rule divegsing a parent of physical care whenever the
parent is required to be away from the children for an extended period.” In re Marriage of
Grantham, ___ N.W.2d ___, 2004 WL 2579567, at *8 (lowaApp., Nov. 15, 2004).
Similarly, in In re Marriage of Hruby, 304 Or. 500, 748 P.2d 57 (1987), adivorced legal
custodian father, who had served in theNavy since the child’ s birth and had placed the child
in the care of the child’ saunt given the parents’ inability to provide care, sought to regain
custody of hischild with whom he had maintained regular contact and support. Id. at 503,
748 P.2d at 58. The child's care-giver aunt disputed a parental custodial preference and
intervened in the heated custody action asserting that the child had developed a close
relationship with the aunt and uncle. 7d. at 502-503, 748 P.2d at 58. In awarding custody of

the six-year-old child to the father, the Oregon Supreme Court noted that Oregon law
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supports a fit parent’s right to custody of hisminor children “unless there are compelling
reasons for depriving him of that custody’ Id. at 508 n.5, 748 P.2d at 62 n.5 (emphasis
omitted), and because the father was not a stranger to his child, there was “no showing that
the child would not receive adequate care and love from the father or that the child would be
otherwise unduly harmed, physically or psychologically, by giving custody to him.” Id. at
517, 748 P.2d at 67. Thus, the In re Hruby court found no compelling reasons to deny
custody to the father.

In non-military circumstances®’ courts have reached similar results in favor of afit
parent who is temporarily gone for extended periodsand who desires custody of his or her
children. The Louisiana intermediate appellae court declined to maintain custody in the
maternal grandparents, who had assumed custody after their daughter abandoned her husband
and minor children, when the father later sought custody of the children. Similar to the
present case, the father, a tugboat captain, initially had consented to the grandparent

custodial arrangement because he wasaway from home on aregular basis. Jones v. Jones,

*" Service in the Mearchant Marine can be classified as somewhere between military
and non-military service. In times of war the Merchant Marine may come under
governmental control. The Merchant Marine Act of 1936, 46 U.S.C. app. 8§ 1101 (2004)
provides inter alia, “1t isnecessary for the national defense and development of itsforeign
and domestic commerce that the United States shall have amerchant marine. . . (b) capable
of serving asanaval and military auxiliary in time of war or national emergency . ... Itis
declared to be the policy of the United States to foster the development and encourage the
maintenance of such a merchant marine.”

It is not clear whether the ships upon which petitioner sailed during the relevant
periods were United States flagged vessels. They may have been foreign flagged vessels.
In any event, petitioner was alicensed captain in the Merchant Marine, albeit, at times he
may have served as an officer or seaman on foreign flagged vessels.
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415 So.2d 300, 301 (La.Ct.App. 1982). In approving of custody with the father, who had
paid child support on aregular basisand had anew wifewho desired to have thechildrenand
care for them, the court stated:

“It is not proper to merely compare the parent’ s circumstances and situation
with that of the non-parent and award custody on the basis of best interests of
the child. The ‘best interest comparison is the proper basis for custody
contests between parents; it is not properly applied to a contest between a
parent and a non-parent because the parent enjoys the paramount right to
custody. . .. [T]hetrial court did not find, and the record does not support a
finding, that appellant has forfeited hisright to parenthood; isunfit to care for
his children; or isunable to providea home for them. Although the [maternal
grandparents] have cared for thesechildren for a considerabl e period of time,
we do not consider this to be a compelling reason to leave the children with
them particularly in light of [the father’s] remarriage, stable lifestyle, and
close, lovingrelationship with hischildren. Likewise, [the father’s] absences
from home in connection with his employment do not constitute a compelling
reason to deprive him of the custody of his children.”

Id. at 302 (alterations added) (emphasis added) (footnote omitted) (citations
omitted).

Some may discern from these cases a theme that suggests that grandparents are
convenient surrogates for parents who encounter difficulties~whether economic, emotional
or logistic—in raising their children. Grandparents’ contributions do not go unnoticed and
their effortslikely accrueto the benefit of the grandchildren. A quote from a case before the
Supreme Court of lowa supports this proposition, but with an especially relevant caveat:

“Our cases have emphasized that parents should be encouraged in time
of need to look for help in caring for their children without risking loss of

custody. The presumption preferring parental custody is not overcome by a

mere showing that such assistance was obtained. Nor is it overcome by
showing that those who provided the assistance love the children and would
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providethem with agood home. These circumstancesare not al one sufficient
to overcome the pref erence for parental custody.”

In re Guardianship of Sams, 256 N.W.2d 570, 573 (lowa 1977) (emphasis added).
Although the Doughertys did not maintain Patrick in their home and raise the child
from infancy, therelativeregularity of their contribution as well as the positive contribution
of all grandparents must be acknowledged. Nevertheless, their ef forts on Patrick’s behalf
under the circumstances of this case cannot overcome the fundamental constitutional right
of afit parent to exercise care and custody of hischild and thecircuit court, clearly impressed
with the grandparents care, cannot invoke absences occasioned by the parent's proper
employment in support of placdng the child with the grandparents due to “exceptional

circumstances.”

G. Counsel Fees and Costs

Mr. McDermott filed an answer and a counter/amended complaint in June 2003
seeking attorneys’ fees and suit costsas well as addressng custody and support issues. The
circuit court did not sign an order specifically responding to this filing, but it can be
concluded that in awarding cusody to the Doughertys, the circuit court effectively denied
Mr. McDermott’s petition for costs and fees. In affirming the circuit court, the Court of
Special Appeals mandated that costs were to be paid by appellant (Mr. McDermott). Inthe
present appeal, Mr. McDermott renewshis petition for attorney’ s fees and suit costs (which

said costs would include reimbursement of the charges for preparation of the trial’s
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transcript). We note that Md. Code (1984, 1999 Repl. Vol., 2004 Supp.), 8§ 12-103 of the
Family Law Article provides for the award of costs and counsd fees in some child custody
and support actions.*® Weobservethat discretionin awarding counsel feesrestswith thetrial
court and the award of counsel fees“must be based upon the statutory criteria and the facts
of the case.” Jackson v. Jackson, 272 M d. 107, 112, 321 A.2d 162, 166 (1974); see also
Turner v. Turner, 147 Md.App. 350, 413, 809 A.2d 18, 55(2002) (remanding, inter alia, the
issue of counsel feesin marriage dissolution caseto the circuit court to “condder the issue
of attorney’s fees based on accurate factual underpinnings’). Accordingly, the trial court

must determine theissue of counsel fees upon remand.

*® Md. Code (1984, 1999 Repl. Voal., 2004 Supp.), § 12-103 provides:

“(a@) In general. — The court may award to either party the costs and
counsel feesthat are just and proper under all the circumstancesin any case
in which a person:

(1) appliesfor adecree or modification of adecree concerning
the custody, support, or visitation of a child of the parties; or
(2) files any form of proceeding:
(i) to recover arrearages of child support;
(ii) to enforcea decree of child support; or
(iii) to enforce a decree of cugody or visitation.

(b) Required considerations. — Before a court may award costs and

counsel fees under this section, the court shall consider:

(1) the financial status of each party;

(2) the needs of each party; and

(3) whether there was substantial justification for
bringing, maintaining, or defending the proceeding.

(C) Absence of substantial justification. — Upon afinding by the court
that there was an absence of substantial justification of aparty for prosecuting
or defending the proceeding, and absent afinding by the court of good cause
to the contrary, the court shdl award to the other party costs and counsel
fees.”

-110-



Mr. McDermott’ s request for an award of the cost of the trial transcriptsis arelated,
though lessfrequently examined issue, and must be addressed in the context of suit costs.
Md. Rule 2-603, in regard to costs pursuant to judgment in civil actions, provides:

“(a) Allowance and allocation. Unless otherwise provided by rule, law, or
order of court, the prevailing party is entitled to costs. The court, by order,
may allocate costs among the parties.”

Additionally, Title 8 of the Maryland Rules, governing “Appellate Review in the
Court of Appealsand Court of Special Appeals” specificdly addressestheissue of transcript
preparation and transcript costs. Md. Rule 8-411 provides:

“(a) Ordering of transcript. Unlessacopy of the transcript is already
on file, the appellant shall order in writing from the court stenographer a
transcript containing:

(1) a transcription of (A) all the testimony or (B) tha part of the
testimony that the parties agree, by written stipulation filed with the clerk of
the lower court, is necessary for the appeal or (C) that part of the testimony
ordered by the Court pursuant to Rule 8-206 (d) or directed by the lower court
in an order; and

(2) atranscription of any proceeding relevant to the appeal that was
recorded pursuant to Rule 16-404 e.

(b) Time for ordering. The appellant shall order the transcript within
ten days after:

(1) the date of an order entered pursuant to Rule 8-206 (a) (1) that the
appeal proceed without a prehearing conference, or an order entered pursuant
to Rule 8-206 (d) following a prehearing conference, unless adifferent time
is fixed by that order, in all civil actions specified in Rule 8-205 (a), or

(2) the date the first notice of appeal isfiled in all other actions.

(c) Filing and service. The appellant shall (1) fileacopy of thewritten
order to the stenographer with the clerk of the lower court forinclusionin the
record, (2) cause the original transcript to be filed promptly by the court
reporter with the clerk of the lower court for inclusion in the record, and (3)
promptly serve a copy on the appellee.”

Md. Rule 8-607 (a), governing assessment of costs provides, in part:
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“(a) Allowance and allocation. Unlessthe Court orders otherwise, the
prevailing party is entitled to costs. The Court, by order, may allocate costs
among the parties.”

Md. Rule 8-608, addresses the computation of costs:

“(a) Costs generally allowed. The Clerk shall include in the costs the
allowance determined pursuant to section (c) of this Rule for reproducing the
briefs, therecord extract, and any necessary appendicesto briefsand any other
costs prescribed by these rules or other law. Unlessthe caseisin the Court of
Appeals and was previously heard and decided by the Court of Special
Appeals, the Clerk shall also include the amount paid by or on behalf of the
appellant for the original and the copies of the stenographic transcript of
testimony furnished pursuant to section (a) of Rule 8-411. If thetranscript was
paid for by the Office of the Public Defender, the Clerk shall so state.

(b) Costs generally excluded. Unlessthe Court orders otherwise, the
Clerk shall excludefrom the coststhe costs of reproducing therecordif it was
reproduced without order of the Court.

(c) Allowance for reproduction. The Clerk shall determine the
allowance for reproduction by multiplying the number of pagesin the briefs,
therecord extract, and any necessary appendicesto briefs by the standard page
rate established from time to time by the Court of A ppeals.”

Accordingly, based on the fact that Mr. McD ermott sought a transcript of the circuit court

proceedingsin order to prosecute his appeal, the costs incurred in obtaining that transcript

are considered “costs’ of his suit.

III. Conclusion

In this case there is no doubt that Patrick loves his father and Mr. McDermott loves

his son. Petitioner has maintained his relationship with hisson since thechild’ s birth, even
when the child was not domiciled with him. The results of myriad examinations, reportsand
testimony were insufficient to convince the circuit court that Mr. McDermott was an unfit

parent, and clearly, Mr. McDermott’ s vigorous use of the family courts provides insight on
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his desire to have custody of Patrick. Courts cannot preempt the egablished and
constitutionally-protected fundamental rights of aparent, who isnot “unfit,” simply because
that parent’s job takes him from the State for extended periods of time or merely because a
child might be better off, in a particular judge’s view, living elsewhere. The circuit court
erredininvoking the dictates of Mr. McDermott’ swork asa merchant marine, insofar asthe
requirements of the job caused him to be absent from the state for several months-long
periods of time, and arriving at the conclusion that application of the guidelines for
“exceptional circumstances” warranted placing Patrick in the custody of his maternal
grandparents.

We reverse the judgment of the Court of Special Appeals and remand to that court
with instructions to reverse the decision of thecircuit court. The case is ordered remanded
to thecircuit court in order for it to address the issue of counsel fees. All coststo be pad by

respondents.*®

** The concurring opinion implies that the majority opinion isin conflict with seven
of our prior cases. Nagel v. Hooks, Taylor v. Taylor, McCready v. McCready, Petrini v.
Petrini, Boswell v. Boswell, In re Mark M. and Shurupoff v. Vockroth. Other than
Shurupoff, the present opinion is not inconsistent with any of the seven cases. Shurupoff
iIsacasethat modified the holdingin Ross v. Hoffman and isacase wepartly disavow in the
case sub judice. In re Mark M. involved a dispute between the State and a parent and was
acaseinwhich achildin aprevious case had been adjudged a Child in Need of Assistance
and who had already been placed in a guardianship. The issue in that case concerned
whether the juvenile court had improperly delegated its authority to establish visitation to
the Department of Social Services and also issues of psychological evaluations including
independent evaluations, to be used in determining visitations.
The other cases are even more distinguishable. Noneinvolvethird-party attemptsto
gain custody over the children of others. The majority opinion is clearly limited to such
(continued...)
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JUDGMENT OF THE COURT OF
SPECIAL APPEALS REVERSED.
CASE REMANDED TO THAT
COURT WITH INSTRUCTIONS TO
REVERSE THE JUDGMENT OF THE
CIRCUIT COURT FOR HARFORD
COUNTY AND TO REMAND THE
CASE TO THAT COURT FOR
FURTHER PROCEEDINGS
CONSISTENTWITH THISOPINION.
COSTS IN THIS COURT AND THE
COURT OF SPECIAL APPEALS TO
BE PAID BY RESPONDENTS.

*9(...continued)
third-party cases. Nagel, Taylor, McCready, Petrini, and Boswell are all cases involving
disputes between natural parents. The present opinion changesnothing as to those cases,
does not apply to In re Mark, and overrules, in part, Shurupoff, which itself overruled a
relevant part of Ross v. Hoffman. |twasShurupoff that departed fromthe prindplesof Ross
v. Hoffman. The majority opinion inthe caseat bar, restoresit and further clarifies Ross v.
Hoffman.

We have been careful not to resolve issues relating to the rights and responsibilities
of the State in the various actionsin which it plays arole, leaving those issues for the cases
in which they are presented. Moreover, we havetime and again in our opinion noted that
the “best interest” standard that applies in disputes between natural parents, with our
opinion, remains unchanged.

The Court hasgoneto grea lengthsto affirm that thepresent opinionislimited to the
context of attempts by pure third parties to gain custody over the children of others.

-114-



In the Circuit Court for Harford County
Case No. 12-C-95-023852

IN THE COURT OF APPEALS OF MARYLAND

No. 58

September Term, 2004

CHARLESD. McDERMOTT

HUGH J. DOUGHERTY, SR., ET AL.




Bell, C.J.
Raker
Wilner
Cathell
Harrell
Battaglia

Greene,

JJ.

Concurring Opinion by Wilner, J.

Filed: March 10, 2005



| concur in the judgment because it is clear to me that, under the standards that this
Court has consistently applied since Ross v. Hoffman, 280 Md. 172, 372 A.2d 582 (1977),
the trial court erred in granting custody of Patrick to the Doughertys. | do not concur,
however, with the Court’s sudden and wholly unnecessary purported discarding of those
standards. | say “purported” becauseit is not clear to me what the Court has really donein
its 113-page slip opinion, other than to sow uncertainty and confusion in an area that
demands clear and accessible guidelines.

InRoss, supra, thisCourt,synthesizing earlier decisions, laid out avery clear standard
for resolving cugsody disputes between a parent and a non-parent. We said:

“Torecapitul ate: the best interest of the child standardisalways
determinative in child custody disputes. W hen the dispute is
between a biological parent and athird party, it ispresumed that
the child’s best interest is subserved by custody in the parent.
That presumption is overcome and such custody will be denied
if (a) the parent is unfit to have custody, or (b) if thereare such
exceptional circumstancesas[to] make such cusody detrimental
to the best interest of the child.”
Id. at 178-79, 372 A.2d at 587. (Emphasis added).

We recognized in Ross that parents “have the natural right to the custody of their
children,” id. at 176, 372 A.2d at 586, but regarded the strong presumption in favor of such
custody as sufficient to protect that right. We made clear that “the ordinary entitlement of
parents to the custody of their minor children” was not absolute and that it “would not be
enforced inexorably, contrary to the best interest of the child, on thetheory of an asolute

legal right.” Id. at 176, 178, 372 A.2d at 586-87.

At least seven times since Ross we have restated and confirmed those principles. In



Nagel v. Hooks, 296 Md. 123, 128, 460 A.2d 49, 51 (1983), citing Ross, supra, 280 Md. at
174-75, 372 A.2d at 585, we stated that “[i]n resolving custody disputes, we are ‘ governed
by what isin the best interest of the particular child and most conduciveto hiswelfare. This
best interest standard is firmly entrenched in Maryland and is deemed to be of transcendent
importance.”” (Emphasisadded). InTaylor v. Taylor, 306 Md. 290, 303, 508 A.2d 964, 970
(1986), we made the point:

“Weemphasizethat in any custody case, the paramount concern

is the best interest of the child. As Judge Orth pointed out for

the Court in Ross v. Hoffman [citation omitted], we have

variously characterized this standard as being * of transcendent

importance’ and the ‘sole question.” The best interest of the

child istherefore not considered as one of many factors, but as

the objective to which virtually all other factors speak.”
(Emphasis added).

In McCready v. McCready, 323 Md. 476, 481, 593 A.2d 1128, 1130 (1991), we
repeated that statement from Taylor. In Petriniv. Petrini, 336 Md. 453, 468, 648 A.2d 1016,
1023 (1994), citing Ross, supra, 280 Md. at 174-75, 372 A.2d at 585, we observed that
“[c]hild custody awards have traditionally been predicated on the ‘ bestinterest' of the child
involved.” In Boswell v. Boswell, 352 Md. 204, 219, 721 A.2d 662, 669 (1998), citing
Taylor, supra, 306 Md. at 303, 508 A.2d at 970 (quoting in partfrom Ross, supra, 280 Md.
at 175n.1, 372 A.2d at 585 n.1), we stated:

“In Maryland, the State’s interest in disputes over visitation,
custody, and adoption is to protect the ‘best interests of the

child” who is the subject matter of the controversy [citation
omitted]. We have described the best interests of the child
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standard as being ‘of transcendent importance’ and the ‘sole
question’ in familial disputes; indeed, it is ‘therefore not
considered as one of many factors, but as the objective to which
virtually all other factors speak.’”

See also Inre Mark M., 365 Md. 687, 705, 782 A.2d 332, 343 (2001).

Only two yearsago, in Shurupoff'v. Vockroth, 372 Md. 639, 814 A.2d543 (2003), we
revisited afresh the standard to be applied in custody disputes between a parent and non-
parent. After surveying both the consistent holdings of this Court and the treatment of the
issue in other States, we consciously and clearly confirmed what we said and held in Ross:
“The court must always, necessarily, inquireinto what isin the child’' s best interest, for that
is the ultimate, determinative factor.” Shurupoff, 372 Md. at 662, 814 A.2d at 557.
(Emphasis added). We added, so that there could be no confusion:

“Thereal pointmadein Ross v. Hoffman and carried forth since
isthat, when the disputeis between a parent and athird party, it
is presumed that the child's best interest lies with parental
custody. If thereisasufficient showing that the parent is unfit,
however, or that exceptional circumstances exist which would
make parental custody detrimental to the child’'s best interest,
the presumption is rebutted and custody should not be given to
the parent, for, in either dtuation, parental custody could not
possibly be in the child's best interest. So long as the best
interest of the child remainsthe definitive standard and thereis
any reasonable alternative, it defies both logic and common
sense to place a child in the custody of anyone, including a
parent, when either that person is unfit to have custody or such
action, because of exceptional circumstances, would be
detrimental to the child’s best interest.”

Shurupoff, 372 Md. at 662, 814 A.2d at 557.

The Court today, in a113-page slip opinion suggests, with itsright hand, that the best
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interest of the child standard no longer appliesin disputesbetween a parent and a non-parent
— that the parent’s Constitutional right to custody is predominant — but, with its left hand,
seemsto indicate that that is not the case at all, and that, in the end, courts must act in the
child’ s best interest. Why the Court chooses to take such an unnecessarily convoluted path
isamystery to me.

The Court seems to be concerned that an unfettered application of the best interest
standard will result in judges engaging in inappropriate social engineering, of wrenching
children from parents who may be poor or otherwise disadvantaged and giving them to
wealthier, more advantaged, peopleon thetheory that the children would be better off. That
isnot what the Ross approach allows, however, and the trial judges in this State understand
that isnot the case. Thepresumption afforded under Ross isrebutted only when the evidence
showsthat the parent is unfit to have custody or that exceptional circumstances exist which
would make parental custody detrimental to the child’s best interest. Neither of those
circumstanceswould include afeeling by ajudge that the child might simply be “ better of f”
with the non-parent, that, in the judge’'s view, the non-parent could give the child a more
affluent or even amore caring upbringing. That does not suffice to warrant denying custody
tothe parent, and, if therecord in any case indicatesthat thetrial court did not properly apply
the presumption favoring parental custody, its decision will be reversed on appeal, as this
very case illustrates.

Inthe end, even under the Court’ s new approach, thetrial court will haveto goply the



best interest standard. The Court agrees that a parent’s Constitutional right to raise his/her
children is not absolute. It agrees that custody may be denied to a parent if the evidence
showsthat the parentis unfit,and it even continues to bless the alternative basis for denying
parental custody — exceptional circumstances which would made parental custody
detrimentalto the child’s best interest. That will necessarily requirethe court to examine and
be governed by what is in the child’s best interest. So why go through 113 pages of
convolutionto say, in the end, what has already been said, confirmed, and reconfirmed in a

few clear simple paragraphs?



